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PROCEEOINOS 

OF  THE 


BAR  ASSOCIATION  OF  TENNESSEE 

AT  THE 

TWENTY-THIRD  ANNUAL  MEETING 

HELD  AT  LOOKOUT  MOUNTAIN,  TENN., 
June  30,  July  i  and  2,  1904. 


FIRST  DAY. 
MORNING  SESSION,  10:30  A.  M. 

Thursday,  June  30,  1904. 

Mr-  J.  H.  Malone — Gentlemen  of  the  State  Bar  Association: 
All  of  us,  I  suppose,  are  cognizant  of  the  fact  that  Mr.  John  E. 
Wells,  who  was  elected  President  of  this  Association  at  the  last 
meeting,  is  dead.  In  the  meantime  the  officers  of  the  Association 
considered  the  matter,  and  our  friend,  Mr.  Edward  Sanford,  of 
Knoxville,  who  is  described  in  the  Memphis  papers  as  being  "an 
eminent  lawyer,  a  polished  writer  and  a  forcible  speaker,"  and 
which  we  all  believe  to  be  correct,  was  requested  to  preside  over 
this  meeting  as  the  President  of  the  Association,  he  being  one  of 
the  Vice-Presidents.  This  having  been  done  by  the  unanimous 
consent  of  the  officers  of  the  Association  and  all  of  the  members 
and  of  the  Central  Council,  we  will  request  that  Mr.  Sanford 
preside  over  this  meeting. 

Mr.  Champion — I  move  that  the  action  of  the  Central  Council 
receive  the  unanimous  endorsement  of  the  Association. 

Motion  seconded. 

Mr.  Malone — I  think  that  highly  proper,  Mr.  Champion ;  the 
motion  being  made  and  seconded,  that  the  action  of  the  officers  in 
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requesting  Mr.  Sanford  to  preside  over  this  meeting  be  unani- 
mously endorsed  by  the  Association  is  now  before  the  Associa- 
tion.  All  in  favor  vote  aye. 
Motion  carried. 

Mr.  Sanford — Gentlemen,  I  thank  you  for  your  kindly  action, 
and  I  will  endeavor  to  discharge  the  duties  of  the  position  to  the 
best  of  my  ability.  The  first  matter  on  the  programme  is  an  ex- 
ceedingly pleasant  one,  being  an  address  of  welcome  on  behalf  of 
the  Chattanooga  bar,  and  I  take  great  pleasure  in  presenting  to 
you  Mr.  Thomas  H.  Cooke,  President  of  the  Chattanooga  Bar 
and  Law  Library  Association,  who  will  welcome  us  on  behalf  of 
that  Association. 

Mr.  Cooke — Mr.  President  and  Gentlemen  of  the  Associa- 
tion: It  gives  to  the  lawyers  of  our  city  and  the  people  of  our 
community  the  greatest  pleasure  to  welcome  again  the  members 
of  the  Bar  Association  of  Tennessee  in  their  annual  reunion. 
•When,  some  years  ago,  this  Association  removed  its  assembly 
grounds  from  these  historic  heights  to  other  places  in  the  State, 
the  regret  which  we  felt  at  the  action  of  this  Association  was 
tempered  by  the  conviction  which  was  firmly  grounded  in  our 
minds  that  after  battling  for  some  years  with  the  many  incon- 
veniences and  discomforts  to  be  encountered  in  those  low  grounds 
of  sorrow  to  which  you  had  removed  that  you  would  soon  return 
to  these  Elysian  fields.  (Laughter).  In  your  coming  back  we 
hope  to  see  exemplified  the  traditions  of  this  mountain  that  those 
who  have  once  enhaled  its  refreshing  breezes  and  feasted  their 
souls  upon  its  entrancing  views  can  never  again  divest  themselves 
of  a  longing  to  return.  (Applause.) 

We  hope  that  the  enchantment  of  this  mountain  may  result  in 
making  it  the  permanent  abiding  place  of  this  annual  assembly. 

While  we,  the  members  of  the  local  bar,  cannot  hope  to  equal 
the  generous  hospitality  which  has  been  displayed  in  the  enter- 
tainments given  to  this  Association  by  our  sister  cities  of  Knox- 
ville,  Nashville  and  Memphis,  yet  we  hope  that  our  efforts  to 
ameliorate  the  hardships  necessarily  incident  to  the  absorption 
of  wisdom  from  the  learned  discourses  promised  us  at  this  meet- 
ing will  be  greatly  aided  by  those  natural  advantages  which  have 
been  so  lavishly  bestowed  upon  this  favored  spot  of  earth  and 
also  by  some  advantages  which  man  has  placed  in  convenient 
juxtaposition.  (Laughter.) 
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While  my  connection  with  the  local  bar  has  forced  them  to 
make  me  their  official  spokesman  in  welcoming  you,  I  know  you 
will  all  be  glad  to  learn  that  the  real  duty  of  telling  you  how  glad 
we  are  to  see  you  here  again  has  been  imposed  upon  another. 
And  I  know  that  when  you  shall  have  heard  this  friend  and  sub- 
stitute of  mine,  you  will  each  and  every  one  of  you  rise  up  as  one 
body  and  exclaim  "great  is  the  wisdom  of  the  Chattanooga  Bar!" 
And  now,  in  my  official  capacity  and  under  the  orders  of  my  con- 
stituents, I  take  great  pleasure  in  introducing  to  you  this  friend 
and  substitute.  He  is  my  friend,  indeed,  because  he  is  my  friend 
in  need.   His  alias  is  "Wash  Wadkins." 

Mr.  W.  G.  M.  Thomas — Mr.  Chairman  and  Ladies  and  Gen- 
tlemen: I  scarcely  recognized  my  name.  A  few  days  ago  when, 
with  very  great  unanimity  and  some  enthusiasm,  the  local  bar 
elected  my  friend,  Mr.  Cooke,  to  give  you  this  address  of  wel- 
come on  this  happy  occasion,  he  not  long  after  that  came  to  me 
and  asked  me  to  offer  on  this  same  occasion  a  spring  poem. 
(Laughter.)  Now,  if  there  be  a  janitor  present,  I  expect  it 
would  be  wise  to  bolt  all  the  windows  and  lock  the  doors.  I  asked 
Mr.  Cooke  what  he  would  expect  me  to  say  in  a  spring  poem,  and 
he  was  very  prompt  in  his  reply :  "Just  act  the  fool  as  is  your  usual 
custom."  (Laughter.)  So,  being  a  lawyer  who  tries  to  be 
obedient  to  the  powers  that  be,  I  suspect  1  had  better  proceed  to 
act. 

Mr.  Thomas  then  read  the  following  poem : 

TO  YOUR  HEALTH  AND  HAPPINESS. 

It's  a  pleasing  occupation,  but  an  uphill  sort  of  climb 

To  be  standing  here  among  you  trying  to  welcome  you  in  rhyme; 

But  my  Brother  Cooke  assigned  me  to  this  poet-kind-of-lay, 

And  I'm  bound  to  give  it  to  you — if  my  audience  '11  stay. 

Now,  in  fear  that  you  may  leave  me,  on  a  plea  of  self-defense, 

I  guess  I'd  better  hasten  to  get  ready  to  commence. 

If  you're  cross,  or  ill,  or  feeling  that  your  practice  at  the  bar 

Has  attacked  your  constitution  and  has  given  it  a  jar, 

You  will  find  a  healthful  tonic  in  this  upper  atmosphere. 

(Yoti  can  breathe  it  if  your  income  is  enough  to  haul  you  here.) 

If  you  want  this  view  from  Lookout,  or  this  vitalizing  air. 

You  may  get  it,  but  'twill  cost  you  something  more  'an  street  car  fare. 

Speaking  of  this  marv'lous  climate  and  its  wonder-working  way, 

I'm  a  walking  advertisement  all  around  here  every  day. 
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I  had  chronic  indigestion  and  a  thousand  other  ills, 

And  I'd  swallowed  divers  boxes  of  these  regulating  pills, 

'Till  the  medicine  had  made  me,  in  a  permeating  way, 

As  yellow  as  a  pumpkin  and  some  bluer  'an  a  jay. 

I  was  so  emaciated  and  my  shadow  was  so  lean, 

You  had  to  magnify  it  for  the  outlines  to  be  seen; 

And,  it's  painful  to  confess  it — but  the  statement  I  can  prove — 

My  shadow  got  exhausted  whenever  I  would  move. 

In  fact,  my  constitution  was  a  sight  for  man  to  see. 

And  I  got  to  quoting  Shakespeare,  where,  'To  be  or  not  to  be" 

Seemed  an  important  Question  and  an  easy  one  to  solve, 

For,  it  looked  like  such  a  question  couldn't  many  things  involve. 

One  doctor  diagnosed  me,  and  he  said  that  anti-fat 

Was  the  cure-all  for  my  vitals  where  the  agony  was  at; 

Another  said  Brown-Sequard  was  the  remedy  to  take, 

And  he  filled  me  full  of  liquid  'til  I  thought  I  was  a  lake; 

And  it  seemed  that  lake  was  Erie  and  a-raging  in  a  storm 

That  was  rolling  and  cavorting  'round  my  liquifying  form; 

Another  thought  my  liver  was  slightly  out  of  gear, 

And  he  dosed  me  up  on  "Black  Draft"  for  something  like  a  year; 

But  these  treatments  didn't  suit  me  and  I  kept  a-going  down 

Til  it  looked  like  things  were  moving  to  get  me  out  of  town. 

I  had  somewhat  got  discouraged,  when  a  friend  I  chanced  to  see, 

And  he  said  he  knew  the  "Masseur"  was  just  the  man  for  me. 

By  gum!    It  struck  me  sudden,  but,  somehow,  my  courage  riz 

And  I  hunted  up  the  "Masseur"  and  opened  up  to  biz. 

He  hit  and  rubbed  and  pounded,  and  punched  'til  I  was  sore, 

And  then  he  punched  and  hit  me,  and  rubbed  and  pounded  more. 

I've  felt  my  mother's  shingle  when  she  dusted  out  my  pants, 

But  mother's  old-time  shingle,  it  aint  a  circumstance ! 

But  massage  didn't  cure  me,  and  my  loved  ones  brought  me  here 

To  drink  this  stand-pipe  water  and  breathe  this  atmosphere. 

You  have  read  the  seven  wonders  of  the  world  in  long  ago, 

But  the  greatest  of  all  wonders  I  must  tell  before  I  go: 

The  form  that  stands  before  you  owes  its  symmetry  and  size 

To  the  health-inspiring  vigor  of  breathing  in  these  skies. 

We  welcome  you — the  lawyers.   Just  leave  your  briefs  behind, 

And  free  yourselves  entirely  from  all  agony  of  mind. 

Your  books  and  briefs  and  courts  and  work  will  wait  till  you  return 

(I  doubt  not  that  you  lawyers  here  have  practice  you  can  burn). 

These  clouds  and  heights  and  air  and  all  will  help  each  one  of  you — 

And  here  again  I  cite  myself,  if  you'll  allow  me  to, 

One  caution,  tho',  as  I  conclude,  may  put  you  more  at  ease, 

You'll  need,  before  you  get  away,  a  portion  of  your  fees. 

Mr.  San  ford — A  response  to  the  most  cordial  and  delightful 
address  of  welcome  will  now  be  made  on  behalf  of  the  Associa- 
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tion  by  Mr.  James  H.  Malone,  Chairman  of  the  Central  Council, 
who  is  so  well  qualified  not  only  on  account  of  his  official  position, 
but  on  account  of  his  felicity  of  speech. 

Mr.  Malone — Mr.  President  and  Gentlemen  of  the  Associa- 
tion: I  feel  very  much  flattered,  indeed,  at  being  requested  to 
make  this  response,  especially  so  as  the  distinguished  gentleman 
who  presides  over  this  meeting  is  himself  one  of  the  most  eminent 
and  well  known  lawyers  in  the  State  of  Tennessee.  He  was  an- 
nounced in  a  leading  daily  in  Memphis  as  not  only  one  of  the 
most  eminent  lawyers  in  the  State,  but  a  polished  writer  and  a 
forcible  speaker,  and  it  does  seem  to  me  that  it  would  be  proper 
upon  this  occasion  for  him  to  have  responded  to  this  address  of 
welcome  on  behalf  of  the  Association.  While  we,  in  our  section 
of  the  State,  have  no  mountains,  still  we  have  the  mighty  Missis- 
sippi River,  and  while  we  may  not  have  your  natural  scenery,  we 
have  some  of  the  greatest  of  men  and  the  most  beautiful  of 
women.  (Applause.)  While  we  believe  that  we  can  extend  a 
welcome  to  the  State  Bar  Association  that  will  not  be  unappre- 
ciated, yet  we  feel  that  we  can  appreciate  the  beautiful  things 
that  are  to  be  met  with  on  Lookout  Mountain,  with  its  superb 
scenery,  its  magnificent  views  and  its  hospitable  people.  Here 
we  have  a  view  of  that  magnificent  ri'ver  that  bears  the  name  of  the 
Old  Volunteer  State ;  then  vou  can  turn  and  look  over  on  the  other 
side  far  away  into  Virginia,  the  Mother  of  States,  and  to  the  great 
Smoky  Mountains;  then  coming  nearer  you  look  down  upon 
Mission  Ridge,  and  in  the  distance  Chickamauga,  that  wonderful 
battle  ground,  and  view  its  historic  scenes,  rich  not  only  in  its 
grandeur  of  natural  scenery,  but  rich  in  its  historic  tablets  covered 
with  patriotic  sentiments.  I  say  that  this  is  not  only  appreciated 
by  the  citizens  of  the  State  of  Tennessee,  but  by  some  of  the  most 
eminent  men  in  the  whole  world.  I  noticed  recently  that  Prince 
Henry,  who  has  traveled  all  over  the  world,  stated  that  there  was 
nothing  in  all  Europe  to  compare  to  the  magnificent  scenery  thai 
lies  before  us  from  Lookout  Mountain. 

Gentlemen,  there  is  another  thing  that  we  are  glad  to  come 

to  Lookout  Mountain  and  to  Chattanooga  for;  we  are  glad  to 

come  here  not  only  for  this  historic  scenery,  but  we  are  always 

glad  to  meet  the  magnificent  bar  of  Chattanooga ;  we  hope  there 

will  be  some  more  of  them  present  a  little  later  on  to  attend  this 
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meeting.  Here  you  have  a  magnificent  bar;  lawyers  that  are 
gifted  and  distinguished  in  the  jurisprudence  of  the  State  of 
Tennessee.  A  good  lawyer  can  work  anywhere;  he  can  attend 
to  any  work,  and  the  bigger  the  work  the  better  he  will  attend  to 
it.  You  have  a  distinguished!  member  of  your  bar  as  your  Mayor 
of  Chattanooga,  and  upon  one  occasion  the  address  of  welcome 
was  made  by  a  member  of  your  bar,  Hon.  James  B.  Frazier,  now 
Governor  of  the  State  of  Tennessee.  Good  lawyers  are  good  for 
anything.  Some  of  the  most  distinguished  ministers  of  the 
gospel  have  come  from  the  legal  profession.  My  friend  Metcalf, 
who  has  always  such  a  solemn  look  on  his  countenance,  took  a 
very  rough  and  ready  young  man  into  his  office  and  has  not  only 
made  him  a  first  class  lawyer,  but,  like  a  catapult,  he  shot  him  into 
the  pulpit. 

We  are  glad  to  come  here  on  account  of  the  lawyers  of  Chat- 
tanooga, and  while  there  has  been  some  regret  expressed  be- 
cause there  were  not  more  lawvers  here,  not  onlv  from  the  Chat- 
tanooga  bar,  but  from  other  bars  of  the  State,  still  we  feel  sure 
that  before  the  close  of  the  meeting  we  will  have  more  and  that 
we  will  accomplish  some  practical  results.  While  we  are  few  in 
number,  yet  I  dont  believe  there  was  ever  a  finer  set  of  lawyers 
assembled  upon  this  mountain  than  I  see  before  me  to-day.  So 
I  hope  that  we  will  have  a  very  pleasant  and  agreeable  meeting, 
and  one  that  will  prove  both  profitable  and  entertaining  to  us. 
(Applause.) 

The  President — Proceeding  now  to  the  regular  order  of 
business,  I  beg  to  say  that  the  Central  Council,  through  the 
Secretary,  has  submitted  a  printed  programme  which  has  been 
or  will  be  distributed  among  the  members,  and  it  would  be  in 
order,  if  agreeable  to  the  members  of  the  Association,  to  adopt 
the  printed  programme  in  lieu  of  the  regular  order  of  business  as 
provided  by  the  by-laws. 

Motion  to  that  effect  made,  seconded  and  carried. 

The  President — The  first  thing  on  the  programme  is  the 
President's  address. 

Address  of  the  President  read.    (See  Appendix.) 

Mr.  M alone — Mr.  President,  1  feel  quite  sure  that  all  of  the 
members  of  the  Association  that  are  present  here  to-day  join  me 
in  the  statement  that  we  are  very  much  indebted  to  the  President 
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for  choosing  to  discuss  this  question  of  the  uniformity  of  laws 
throughout  the  United  States.  Now,  sir,  you  referred  to  a  matter 
in  your  address  which  I  can  thoroughly  verify.  When  I  was  at 
the  meeting  of  the  American  Bar  Association  at  Saratoga  in 
1895,  I  was  introduced  to  Judge  Brewster,  whom  you  so  well  de- 
scribe as  the  father  of  this  great  movement,  because  it  is  a  great 
movement.  When  I  was  introduced  to  him  he  did  not  pay  any 
attention  to  my  name,  but  when  it  was  stated  that  I  was  from 
Tennessee  it  seemed  to  arrest  his  attention,  and  he  immediately 
turned  upon  me  and  said,  "Sir,  do  you  know  that  this  committee 
arose  from  a  suggestion  made  by  a  member  of  this  Association 
that  was  sent  from  Tennessee?"  I  said,  "Yes,  I  know  that  is 
true."  He  said,  "Mr.  Colyar  was  the  delegate  from  Tennessee  at 
that  time,"  and  he  said,  "but  from  that  time  to  this  we  have  never 
heard  from  Tennessee  upon  that  subject."  Well,  I  was  somewhat 
abashed  and  was  sorry,  of  course,  that  such  was  the  fact.  I 
don't  know  of  any  more  important  subject ;  no  more  overruling 
subject  that  can  come  before  the  Bar  Association  of  Tennessee 
than  this  one,  and  it  is  one  that  the  Bar  Association  of  Tennessee 
should  take  up  and  endeavor  to  get  before  the  people,  because 
it  is  at  last  the  people  who  must  act  in  a  matter  of  this  sort.  I 
think  so  far  as  our  Association  is  concerned  that  we  should  make 
a  decided  effort  towards  the  advancement  of  this  movement.  It  is 
movements  of  this  sort  that,  in  the  end,  accomplish  something  that 
is  beneficial  to  the  people  and  to  the  State  at  large.  We  have  got 
another  law  that  was  recommended  by  the  American  Bar  Asso- 
ciation, and  that  is  legal  education  and  admission  to  the  bar,  and 
when  I  saw  my  friend  Champion  coming  up  to  the  Association  I 
said  there  is  "Legal  Education  and  Admission  to  the  Bar"  in  its 
own  proper  person.  That  was  a  great  thing  and  it  was  recom- 
mended by  the  American  Bar  Association,  and  now  we  have  got 
the  very  law  that  they  recommended,  and  a  good  law  it  is.  You 
take  it  down  in  Memphis,  where  we  are  close  to  the  borders  of 
Arkansas  and  Mississippi  and  where  the  bulk  of  the  business 
comes  from  those  contiguous  States,  and  Memphis  being  in  Ten- 
nessee, we  are  constantly  seeing  the  ill  effects  arising  from  this 
lack  of  the  uniformity  of  the  laws.  Perplexing  questions  are  con- 
stantly arising  from  mortgages  and  wills  and  acknowledgments, 
etc.    1  sincerely  trust  that  this  Association  will  take  this  matter 
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up.  I  think  it  is  a-  sad  reflection  that  this  movement  should 
originate  in  the  State  of  Tennessee  and  then  from  that  time  to 
this  nothing  has  been  done  to  forward  this  great  reform,  and  to 
that  end,  Mr.  President,  I  move  that  the  President  of  this  Asso- 
ciation appoint  a  committee  of  three,  and  I  think  it  will  be  as 
well  to  take  a  'little  time — you  need  not  appoint  them  right  now ; 
any  time  before  we  adjourn — but  that  a  committee  of  three  be 
appointed  to  recommend  to  the  Legislature  of  Tennessee  this 
great  and  important  movement. 

Mr.  Champion— I  second  that  motion. 

Judge  Barton — I  move  to  amend  that  motion  by  putting  Mr. 
Ed.  T.  Sanford  at  the  head  of  that  committee,  because  he  is  more 
competent  to  present  that  thing  than  any  man  in  Tennessee. 

Mr.  Malone — I  accept  the  amendment. 

Mr.  Cooke — Upon  this  question  that  seems  to  strike  the 
Association  so  unanimously,  I  believe  that  there  is  one  phase  of  it 
that  demands  the  earnest  consideration  of  the  Association  before 
proceeding  farther  with  it.  It  is  true,  Mr.  President,  that  your 
address  has  pointed  out  many  advantages  that  would  result  from 
this  uniformity  of  legislation,  but,  Mr.  President  and  gentlemen, 
it  seems  to  me  that  this  is  the  longest  step  that  has  ever  been 
taken  in  the  direction  in  which  every  man  who  takes  that  step 
ought  to  take  it  with  his  eyes  open ;  I  regard  this  as  the  longest 
step  that  could  ever  be  taken  towards  a  centralization  of  the 
powers  of  the  United  States.  If  we  are  prepared  to  take  from 
our  States  their  powers  of  administration  and  to  centralize  them 
into  one  body  and  make  them  into  one  government,  and  make  of 
them  one  strong  centralized  power,  we  could  not  take  a  step  that 
would  be  any  more  effective  than  this  one  we  are  now  about  to 
take.  Now,  the  question  is  up  to  us ;  has  the  time  arrived  when 
we  are  ready  to  make  out  of  our  States  simply  counties  of  the 
United  States?  I  believe  that  whenever  we  proceed  in  this  mat- 
ter that  we  will  proceed  in  that  direction,  and,  for  one,  I  am 
hardly  willing,  at  this  time,  to  take  that  step. 

Mr.  C.  W.  Metcalf — It  seems  to  me  that  my  friend  Cooke 
misapprehends  the  scope  of  the  limitation  of  this  matter.  I  under- 
stand this  simply  to  be  an  effort  to  procure  the  different  States  of 
the  Union  to  adopt,  as  nearly  as  possible,  laws  similar  to  those 
of  the  sister  States.    It  has  nothing  to  do  with  the  centralization 
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of  the  government  of  the  United  States.  I  heartily  concur  in  the 
movement  that  is  now  set  on  foot. 

Mr.  Cooke — May  I  ask  the  gentleman  one  question  ? 

Mr.  Metcalf — Certainly. 

Mr.  Cooke — If  this  movement  was  carried  out  would  it  not 
be  the  surrendering  of  the  whole  of  our  legislative  powers  into 
one  central  legislature  that  would  make  our  laws  for  us,  and 
would  it  not  be,  in  effect,  the  abolition  of  the  legislatures  of  the 
States  and  make  one  centralized  legislature  ? 

Mr.  Metcalf — That  might  be  so  if  the  powers  of  each  legis- 
lature were  delegated  to  one  centralized  legislature,  as  you  sug- 
gest; but  the  powers  of  a  State  cannot  be  delegated  to  anybody 
else;  there  is  no  central  power  in  which  these  powers  can  be 
vested ;  it  is  simply  a  movement  to  endeavor  to  get  the  States,  as 
far  as  possible,  to  adopt  uniform  laws. 

Mr.  Holman — On  that  question  of  unanimity  of  laws  I  am  of 
the  opinion  that  it  should,  as  far  as  possible,  take  place  in  all 
matters  where  it  can  be  done  without  causing  confusion.  I  have 
found  from  investigation  and  experience  that  in  many  things 
about  which  there  has  always  been  thought  to  be  a  great  diversity 
of  opinion,  that  there  is  really  but  little  difference  when  you  come 
to  sift  the  matter  to  the  bottom.  It  is  accomplished  facts  that 
we  are  reaching  after.  The  only  tendency  towards  a  centraliza- 
tion of  powers  is  in  the  general  government.  I  used  to  think, 
when  I  was  a  young  man,  like  my  friend  Cooke  over  there,  that 
there  was  great  danger  along  the  lines  which  he  suggests,  but  I 
have  found  that  it  is  nothing  but  a  bugbear  of  politicians,  and 
that  there  is  nothing  really  at  the  bottom  of  it  whatever ;  because 
there  ought  to  be  a  centralization  in  some  things,  because  we  are 
very  much  in  want  of  centralization  in  some  spots,  the  govern- 
ment itself  is  centralized,  and  that  is  the  way  it  ought  to  be. 
But  that  is  not  germane  to  the  question  that  is  now  before  us.  I 
fail  to  see,  and  I  cannot  conceive  to  save  my  life,  why  the  unifica- 
tion of  the  laws  will  aid  in  bringing  about  such  a  condition.  This 
is  not  only  a  desirable  but  certainly  a  very  commendable  move- 
ment in  the  right  direction  and  one  which  I  heartily  favor.  (Ap- 
plause.) 

The  President — As  the  motion  contemplates  the  chair  as  a 
member  of  the  committee,  I  will  ask  Mr.  Malone  to  put  the  ques- 
tion. 
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Mr.  Malone — The  motion  as  made  and  amended  is  that  a 
committee  of  three  be  appointed  by  the  Bar  Association,  or  rather 
two,  with  the  President,  the  President  being  the  Chairman  of  the 
committee,  to  take  up  this  question  looking  to  the  unification  of 
the  laws,  following  the  line  outlined  in  the  President's  address. 

Mr.  Metcalf — Who  are  to  appear  before  the  legislature. 

Mr.  Malone — Yes,  who  are  to  appear  before  the  legislature, 
and  that  this  committee  of  three  shall  co-operate  with  the  legal 
profession  of  the  United  States  looking  towards  a  unification  of 
the  laws. 

Motion  carried. 

The  President— The  next  thing  is  the  report  of  the  Secre- 
tary and  Treasurer,  which  will  be  read  by  our  Secretary,  Mr. 
Lusk. 

The  report  is  as  follows: 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

As  Secretary  and  Treasurer  of  the  Bar  Association  of  Tennessee,  I 
respectfully  submit  the  following  report  for  the  year  ending  June  28.  1904: 


MEMBERSHIP. 

Active  members    297 

Honorary  members   '.   37 

Total    334 

RECEIPTS  AND  DISBURSEMENTS. 

Receipts. 

Amount  on  hand  as  per  report  dated  June  26,  1903  $  308  50 

Admission  fees  and  annual  dues  collected  since  June  26,  1903..      768  00 

Total   $1,076  50 

Disbursements. 

Disbursements  as  shown  by  vouchers  this  day  filed  with  the 

Central  Council   $  894  24 

Cash  balance  on  hand  June  28,  1904  $  182  26 


As  Secretary,  I  would  further  report  that  although  the  utmost  dili- 
gence has  been  used  to  collect  all  dues  and  admission  fees,  there  are  still 
sixty-six  members  who  owe  dues  for  two  years,  making  $396,  and  there 
are  fifty-four  members  of  the  Association  who  owe  dues  for  1904,  making 
$162,  a  total  due  the  Association  to  date  of  $558. 

Robert  Lusk, 
Secretary- Treasurer. 
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The  President — What  will  you  do  with  the  report?  The 
by-laws  provide  that  it  shall  be  referred  to  the  Central  Council, 
who  shall  audit  the  same. 

Mr.  Hayes — I  move  that  it  be  so  referred. 

The  motion  was  carried. 

The  President — The  next  thing  on  our  programme  is  the 
report  of  the  Committee  on  Obituaries ;  by  request  of  the  chair- 
man of  that  committee  that  report  will  be  postponed  until  to- 
morrow ;  the  chairman  of  that  committee,  however,  has  another 
matter  of  a  similar  nature  that  he  desires  to  present  to  the  Asso- 
ciation at  this  time. 

Mr.  Metcalf — Mr.  Chairman  and  Gentlemen  of  the  Associa- 
tion: The  bar  of  East  Tennessee  recently  presented  a  very  appro- 
priate resolution  and  a  very  beautiful  memorial  on  the  life  and 
character  of  Judge  Turney,  and  sent  it  to  the  Supreme  Court  of 
the  State,  and  after  a  very  fitting  response  by  that  Court  they  were 
ordered  to  be  spread  on  the  minutes  of  that  Court.  I  have  those 
resolutions  and  that  memorial  and  it  has  occurred  to  me  that  it 
would  be  a  very  proper  and  fitting  thing  for  this  Association  to 
adopt,  as  its  memorial  and  resolutions,  those  that  were  adopted 
then,  and  order  them  to  be  spread  upon  our  minutes,  and  after 
reading  the  paper  I  will  make  such  a  motion. 

The  following  resolutions  were  then  read: 

TO  THE  MEMORY  OF  THE  LATE  JUDGE  PETER  TURNEY. 

A  memorial  on  the  life  and  character  of  Judge  Peter  Turney  which  had 
been  presented  to  the  bar  of  East  Tennessee  to  the  Supreme  Court  of 
the  State  and  by  it  ordered  to  be  spread  on  the  minutes  of  the  Court,  was 
read  by  C.  W.  Metcalf  before  the  State  Bar  Association,  and  by  it  ordered 
to  be  spread  on  the  minutes  and  published  in  its  Proceedings,  as  follows: 

Peter  Turney  was  born  September  27,  1827,  at  Jasper,  Marion 
County,  Tennessee,  but  soon  afterwards  his  parents  moved  to  Winches- 
ter, in  Franklin  County,  and  there  he  lived  until  his  death  on  October  28, 
1003.  He  came  from  one  of  the  pioneer  families  of  Tennessee,  his 
grandfather,  Peter  Turney.  having  settled  in  Smith  County  at  the  end  of 
the  eighteenth  century.  His  father.  Hopkins  L.  Turney,  a  distinguished 
lawyer,  served  three  terms  in  the  lower  house  of  Congress  and  one  term 
in  the  United  States  Senate. 

Judge  Turney  had  no  education  except  such  as  was  afforded  by  the 
country  schools  of  Franklin  County,  but  building  upon  this  foundation 
he  became  a  well-read  man  of  wide  information  and  well-trained  mind. 
He  was  prepared  for  the  profession  of  law  by  his  father  and  by  Judge 
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Nathan  Green,  the  Hardwicke  of  Tennessee,  and  was  admitted  to  the  bar 
at  Franklin  in  1848. 

He  was  twice  married,  first  to  Miss  Cassa  W.  Gaines,  and  after  her 
death  to  Miss  Hannah  T.  Graham.  Of  his  large  family  six  sons  and 
three  daughters  survive  him. 

He  was  a  modest  and  sincere  Christian,  and  in  the  later  years  of  his 
life  he  became  a  communicant  of  the  Protestant  Episcopal  Church. 

The  position  of  the  dominant  political  party  in  the  North  and  West 
on  the  constitutional  question  of  the  power  of  Congress  over  the  Terri- 
tories, as  construed  in  the  Dred  Scott  case,  led  Judge  Turney  to  the 
conclusion  that  the  rights  of  the  Southern  States  under  the  Constitution 
would  not  be  respected,  if  the  control  of  the  Federal  Government  should 
pass  to  that  party.  Therefore,  when  Mr.  Lincoln  was  elected  he  sincerely 
believed  that  it  was  the  duty  of  the  Southern  States  to  withdraw  from 
the  Union,  and  acting  upon  that  belief  he  became  an  avowed  and  zealous 
advocate  of  the  right  and  duty  of  the  Southern  States  to  withdraw. 

In  February  he  was  elected  a  delegate  from  Franklin  County  to  the 
proposed- convention  to  consider  the  question  of  the  secession  of  this  State, 
his  competitor  being  the  late  Governor  Albert  S.  Marks,  who  at  that  time 
was  opposed  to  secession.  The  proposition  to  hold  the  convention  was 
disapproved  by  a  large  popular  majority,  but  when  a  war  between  the 
States  became  inevitable,  without  waiting  for  further  action  by  Tennes- 
see, Judge  Turney  raised  a  regiment  of  volunteers  and  offered  its  service 
to  the  Confederate  Government.  On  April  27,  1861,  this  regiment  as- 
sembled at  Winchester,  and  having  been  accepted  by  the  Confederate 
authorities  as  the  First  Tennessee  Infantry,  was  assigned  to  the  Army 
of  Virginia. 

Judge  Turney  served  as  Colonel  of  this  regiment  throughout  the  Civil 
War,  declining  promotion  in  order  to  remain  with  the  neighbors  and 
friends  who  had  followed  him  to  the  war,  and  to  whose  welfare  he  was 
unselfishly  devoted.  At  the  battle  of  Fredericksburg  he  received  an  almost 
mortal  wound,  from  which  he  suffered  severely  to  the  end  of  his  life. 

When  the  war  ended  he  accepted  the  result  without  any  change  of 
opinion  as  to  the  right  of  secession,  but  knowing  that  the  question  was 
forever  settled  he  thenceforth  devoted  himself  to  the  task  of  restoring  the 
wasted  fortunes  of  his  native  State. 

Resuming  the  practice  of  law,  he  acquired  a  large  and  remunerative 
business,  which  he  surrendered  in  1870  to  accept  a  place  upon  the  supreme 
bench.  He  was  re-elected  in  1878  and  1886.  This  last  election  was 
significant  of  his  hold  upon  the  bar  and  the  people  of  the  State.  By  the 
new  court  he  was  unanimously  elected  to  the  constitutional  office  of  Chief 
Justice,  which  he  held  until  January  16,  1893,  when  he  was  inaugurated 
as  Governor  of  the  State,  to  which  office  he  had  been  elected  in  Novem- 
ber, 1892.  His  inauguration  occurred  at  his  family  home,  "Wolf's  Craig," 
near  Winchester,  where  he  was  at  this  time  confined  by  a  severe  and 
painful  sickness.    In  1894  he  was  re-elected  Governor. 
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At  the  end  of  his  second  term  in  that  office  he  returned  to  his  home 
and  resumed  the  practice  of  law  at  Winchester. 

It  is  not  deemed  improper  here  to  note  that  he  neither  sought  nor 
desired  the  office  of  Governor,  but  accepted  it  reluctantly,  in  response  to  a 
popular  demand,  such  as,  probably,  was  never  made  upon  any  other  public 
man  in  Tennessee.  It  is  not  to  be  doubted  that  in  accepting  this  high 
office,  so  much  sought  by  others,  he  overcame  and  disregarded  his  own 
strong  preferences  and  made  a  distinct  sacrifice  to  duty. 

Upon  the  bench  he  was  contented.  Its  labors  and  duties  were  pleasant 
to  him,  and  the  members  of  the  bar  and  his  associates  on  the  bench 
were  his  congenial  friends.  The  excitement  and  the  successes  of  politics 
had  no  attraction  for  him,  and  he  never  ceased  to-regret  that  the  people 
of  Tennessee  had  not  permitted  him  to  finish  his  life  in  a  position  to 
which  he  felt  himself  adapted  and  in  which  the  happiest  years  of  his  life 
had  been  passed. 

It  is  a  pleasing  duty  to  consider  Judge  Turney's  judicial  work.  It  is 
for  this  that  he  is  best  known  to  the  bar.  He  made  no  pretension  to 
extensive  learning  in  the  law,  or  to  the  fame  of  a  great  jurist,  but  he  will 
always  rank  as  one  of  the  State's  great  judges.  He  was  firmly  grounded  in 
the  principles  of  the  common  law,  which  he  regarded  as  the  perfection  of 
human  wisdom,  and  was  thoroughly  versed  in  the  statutory  and  re- 
ported law  of  the  State.  As  a  judge  he  had  no  ambition  to  settle  prin- 
ciples for  future  cases,  but  was  actuated  by  an  earnest  desire  to  decide 
each  particular  case  according  to  the  law.  and  he  considered  law  as 
identical  with  justice  and  right.  His  love  of  truth  and  of  justice  was 
intense,  as  he  sought  invariably  to  know  the  one  and  to  administer  the 
other,  his  judgments  rarely  failed  to  commenj  themselves  to  his  asso- 
ciates or  to  reach  the  real  merits  of  the  case. 

His  ends  were  always  worthy,  his  methods  straightforward  and  his 
intuition  almost  infallible.  Tennessee  has  had  judges  more  learned,  but 
none  more  honest,  none  of  clearer  perceptions  or  sounder  judgment,  none 
more  apt  to  see  the  right,  none  more  anxious  or  more  determined  to  do 
justice. 

In  his  treatment  of  large  questions  of  constitutional  law  and  of  public 
policy,  these  excellent  qualities  of  mind  and  character  were  conspicuous. 
His  grasp  of  the  great  constitutional  principles  of  our  Federal  Union 
was  strong  and  firm,  and  he  rarely  dealt  with  a  constitutional  question 
without  evincing  strikingly  the  clearness  of  his  conception  of  those  prin- 
ciples. If  it  be  said  that  his  judicial  conduct  manifested  individuality 
and  independence  to  a  degree  unusual  in  the  conservative  profession  of  the 
law,  it  will  not  be  difficult  to  maintain  the  proposition  that  jurisprudence, 
like  every  other  science,  must  be  progressive. 

With  an  independence  which  was  steadily  maintained,  Judge  Turney 
combined  a  strong  sympathy  with  the  common  people  whom  he  thoroughly 
understood  and  who  were'  uniformly  and  steadfastly  his  friends. 

His  heart  was  tender  and  affectionate  and  his  sympathies  warm  and 
quick.    His  feelings  were  never  allowed  to  influence  his  conduct  as  a 
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judge,  but  in  private  life  his  kindness  was  almost  excessive.  No  sacrifice 
was  too  great  for  him  to  make  for  family  or  friends. 

In  natural  ability  he  was  the  equal  of  any  of  the  eminent  men  who 
have  adorned  the  supreme  bench  of  this  State.  As  Chief  Justice  he  was 
conspicuous  for  efficiency  and  not  less  for  grace  and  courtesy.  He  was  a 
model  for  all  who  shall  follow  him  in  that  high  office.  No  presiding 
Judge  ever  enforced  rules  more  rigidly,  but  his  strictness  was  equaled  by 
his  impartiality  and  by  his  sweet  amiability  and  unfailing  courtesy.  No 
Judge  of  this  State  has  possessed  or  has  deserved  in  greater  degree  the 
love  and  esteem  of  the  bar  or  of  the  people.  During  his  long  and  useful 
life  he  served  the  State  on  the  field  of  battle,  on  the  bench  and  as  its  Gov- 
ernor, and  unfailingly- he  displayed  courage,  capacity,  fidelity,  justice  and 
patriotism.  He  was  the  best  loved  citizen  of  Tennessee  in  his  day.  and 
his  name  must  stand  high  on  the  honor  roll  of  the  State.  Of  him  we  may 
say  truly  that  he  was 

"Friend  to  truth,  of  soul  sincere, 
In  action  faithful,  in  honor  clear, 
Who  broke  no  promise,  served  no  private  end." 

After  the  reading  of  the  memorial  tributes  were  paid  by  a  number  of 
the  lawyers  present  and  the  following  resolutions  were  unanimously 
adopted : 

Resolved,  That  the  State  Bar  Association  of  Tennessee  regrets  the 
death  of  Peter  Turney,  declares  its  gratitude  for  him  for  faithful  and  val- 
uable service,  affirms  his  constant  fidelity  to  duty,  justice  and  right,  and 
regards  him  personally  as  an  exemplar  of  the  highest  civil  virtues  and  of 
the  truest  manhood. 

Resolved,  That  the  foregoing  memorial  be  entered  upon  the  minutes 
of  the  Association  and  published  in  the  reports  of  its  Proceedings  as  an 
enduring  testimonial  of  its  esteem  and  honor  for  Judge  Peter  Turney. 

Following  that,  Mr.  Chairman,  I  move  that  these  resolutions 
be  adopted  by  the  State  Bar  Association. 

Mr.  Stokeley  D.  Hayes — I  second  that  resolution  and  I  am 
very  glad  to  do  so.  T  was  a  great  friend  and  admirer  of  Judge 
Turney.  That  resolution,  I  think,  states  specifically  and  aptly  the 
beautiful  traits  of  character  of  Judge  Turney.  He  had  a  fine  vein 
of  humor  about  him,  and  with  your  permission,  Mr.  Chairman,  I 
would  like  to  relate  one  thing  that  occurred  when  I  was  making  a 
speech  to  the  Supreme  Court  in  Tennessee  when  Judge  Turney 
was  the  Chief  Justice.  Our  court-house  is  so  arranged  that  the 
judges  sit  on  one  side  and  the  entrance  is  on  the  other.  I  was 
up  before  them  making  an  argument  in  a  very  important  case, 
and  when  I  am  speaking  to  a  court  I  always  want  the  eyes  of  the 
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court  upon  me.  While  I  was  speaking  I  saw  the  eyes  of  the 
judges  Suddenly  taken  off  of  me,  and  on  looking  around  to  see  { 
what  the  cause  of  it  was  I  discovered  Judge  Samuel  Lumpkin, 
one  of  the  most  distinguished  men  of  Georgia,  who  had  entered 
the  room.  He  was  one  of  the  finest  looking  gentlemen  that  I 
ever  saw ;  he  came  from  a  very  distinguished  family  down  there, 
and  he  was  not  only  a  king  in  walk,  but  he  looked  like  a  king,  and 
one  could  not  pass  him  without  admiring  his  beauty  and  his  dis- 
tinguished appearance.  As  soon  as  I  saw  Judge  Lumpkin  T 
turned  to  the  court  and  said:  "With  your  honors'  permission  I 
would  like  to  suspend  my  argument  for  a  moment  and  introduce 
to  you  the  Hon.  Samuel  Lumpkin,  one  of  the  Associate  Judges  of 
the  Supreme  Court  of  Georgia."  With  that  they  all  came  down 
and  I  introduced  him  to  them,  and  after  we  had  talked  for  ten 
or  fifteen  minutes  they  all  went  back  upon  the  platform  and 
Judge  Turney  ordered  the  marshal  to  place  a  chair  beside  him 
and  invited  Judge  Lumpkin  tp  take  a  seat  beside  him,  and  he  sat 
there  until  I  finished  my  argument.  After  I  had  finished  Judge 
Lumpkin  came  down  and  thanked  me  for  the  courtesy  of  the  in- 
troduction, and  then  I  saw  Judge  Turney  take  his  little  tablet  and 
pencil  and  write,  and  shortly  after  he  sent  down  to  me  a  note 
which  said :  "Hayes,  if  Judge  Lumpkin  told  you  your  speech  was 
a  good  one,  you  ought  to  have  heard  what  he  said  to  me  before 
he  left  the  bench."  It  was  so  good  that  I  kept  it  for  sometime 
and  tried  to  show  it  to  Judge  Lumpkin,  but  he  went  back  to 
Atlanta  before  I  could  give  it  to  him,  but  I  had  an  opportunity  to 
show  it  to  him  afterwards,  and  we  had  a  good  laugh  over  it. 

As  I  say,  Mr.  Chairman,  he  was  a  good  friend  of  mine  and  1 
always  liked  him.  He  came  on  the  bench  when  we  were  in  a 
bad  condition.  Down  there  in  our  city  we  had  but  one  court,  and 
that  was  the  Circuit  Court,  and  most  of  the  time  was  taken  up  in 
hearing  criminal  cases;  so  much  so  that  for  over  two  years  we 
never  got  a  trial  of  a  civil  case.  I  went  up  to  the  Legislature  and 
had  a  bill  introduced  and  went  before  the  committee  and  labored 
up  there  for  a  week,  in  order  to  get  a  separation  of  the  civil  from 
the  criminal  court,  which  was  afterwards  done,  and  after  the  bill 
was  passed  I  went  into  his  office  and  they  brought  it  in  there  for 
his  signature.  He  read  the  bill  and  then  turning  to  me  says,  "Do 
you  want  to  be  the  judge  of  this  court?"    I  said,  "No,  sir;  I 
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would  not  have  it;  I  have  not  applied  for  it  and  I  would  not  take 
it,'.'  but  I  then  and  there  asked  him  to  appoint  John  M.  Taylor,  an 
old  Confederate  soldier;  he  turned  to  his  clerk  and  had  his  ap- 
pointment made  then.  He  was  just  that  sort  of  a  man ;  if  he  had 
a  friendship  for  you  he  would  do  anything  within  his  power  for 
you.  I  heartily  endorse  this  very  apt  description  of  the  character 
of  Judge  Turney,  and  move  the  adoption  of  the  resolution,  and 
hope  that  the  motion  will  be  carried. 

Mr.  Champion — There  is  another  side  of  Judge  Turney's 
character  that  should  be  emphasized  and  that  has  not  been  touched 
upon,  arfti  that  is  he  was  a  man  that  had  a  heart.  I  do  not  con- 
sider that  any  man  can  be  great,  no  matter  how  much  ability  he 
may  have,  unless  he  has  a  heart.  I  met  sometime  ago  a  very 
old  man  in  Norway — a  man  eighty  years  of  age — and  he  said  to 
me  that  he  had  seen  much  of  life  and  lived  long,  and  that  he  did 
not  consider  that  any  man  was  worthy  to  be  a  man  unless  he 
could  say  truthfully  that  he  had  done  unselfishly  something  for 
others;  that  he  had  done  something  without  a  selfish  motive. 
Now,  Judge  Turney  did  have  a  heart,  we  all  know  that.  He  was 
not  what  you  would  call  a  technically  learned  man,  but  he  was  a 
man  of  strong  common  sense  and  desired  to  do  what  was  right. 
I  cannot  admire  a  public  man  very  much  if  he  be  a  man  who  has 
not  a  heart  in  him ;  I  don't  care  how  much  learning  he  has,  if  he 
is  a  man  without  a  heart  in  him  he  is  never  a  truly  great  man. 
Of  course  you  all  understand  what  I  mean  by  heart.  Judge  Tur- 
ney was  a  man  that  would  do  a  kindness  for  a  friend  even  though 
he  had  to  make  a  sacrifice  himself.  This  may  be  a  fact  that  is  not 
generally  known,  except  among  his  most  intimate  friends,  and  I 
want  to  refer  to  this  characteristic  and  say  that  in  his  legal 
capacity,  in  his  capacity  as  Governor  and  in  his  public  career 
that  he  was  a  man  that  had  a  kindly  heart ;  that  he  did  many  a 
kindly  act  without  being  actuated  by  selfish  motives. 

Mr.  Jas.  Stuart  Pilcher — I  am  heartily  in  favor  of  the 
motion ;  the  peculiar  appropriateness  and  beauty  of  the  memorial 
and  resolutions,  I  think,  render  them  entirely  proper  to  be  spread 
upon  our  minutes.  I  desire  to  state  another  fact,  and  that  is  that 
Judge  Turney  was  one  of  the  charter  members  of  the  Bar  Asso- 
ciation of  Tennessee,  and  for  that  reason,  it  seems  to  me,  it  is 
eminently  proper  that  the  memorial  and  resolutions  should  be 
spread  upon  our  minutes. 
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Mr.  Fort — Mr.  President,  I  was  a  personal  friend  and  ardent 
admirer  of  Peter  Turney,  and  no  higher  compliment  can  be  paid 
him  than  to  say  he  held  public  office  for  a  lifetime  and  died  a  poor 
man. 

The  motion  was  put  before  the  Association  and  carried. 

The  President— The  next  thing  is  the  report  of  the  Central 
Council,  which  will  be  made  by  Mr.  James  H.  Malone,  chairman. 

Mr.  Malone — I  have  not  the  report  with  me  now ;  there  are 
some  applications  for  membership  which  might  be  acted  on.  I 
will  say  now,  that  if  any  of  the  members  have  friends  whom  they 
desire  to  present  to  the  Association  for  membership,  and  they  will 
kindly  hand  me  their  names  on  a  slip  of  paper,  they  will  be  pre- 
sented. 

The  Association  then  adjourned  until  2 130  p.  m. 


AFTERNOON  SESSION,  2:30  P.  M. 

Meeting  called  to  order  by  the  President,  Mr.  San  ford. 

The  President — Before  taking  up  the  regular  programme  of 
the  afternoon  I  desire  to  call  your  attention  and  the  attention 
of  the  Association  to  the  invitation  which  has  been  received  from 
the  Universal  Exposition  at  St.  Louis  and  the  American  Bar 
Association,  who  desire  this  Association  to  appoint  representatives 
to  attend  the  Universal  Congress  of  Lawyers  and  Jurists,  which 
is  to  be  held  in  St.  Louis  during  September — September  28-30, 
inclusive.  This  Association  has  been  requested  to  communicate, 
at  our  earliest  convenience,  the  names  of  the  delegates  who  will 
attend  this  meeting.  This  is  a  matter  of  considerable  importance 
and  I  believe  that  it  should  be  communicated  to  the  Association 
in  order  that  we  might  have  time  to  think  about  it  and  at  the 
proper  time  select  delegates  to  attend  this  meeting.  I  will  request 
the  Secretary  to  read  a  letter  bearing  on  the  invitation  to  this  Con- 
gress of  Lawyers  and  Jurists. 

The  following  letter  was  then  read  by  the  Secretary : 

Albany,  N.  Y.,  June  14,  1904. 

Robert  Lusk,  Esq.,  Secretarry  Bar  Association  of  Tennessee,  Nashville, 
Tenn.: 

Dear  Sir — I  write  to  urge  upon  you  the  necessity  of  selecting  the 
delegates  which  your  Association  is  entitled  to  to  represent  it  at  the  Uni- 
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versal  Congress  of  Lawyers  and  Jurists,  appointed  to  be  held  in  St.  Louis, 
on  September  28,  20.  and  30. 

I  attended  a  meeting  of  the  Executive  Committee  of  the  American  Bar 
Association,  of  which  Association  I  am  Treasurer,  in  St.  Louis,  on  May 
9th,  and  our  Executive  Committee  had  a  joint  meeting  with  the  Executive 
Committee  of  the  Congress,  and  I  assure  you  that  this  proposed  Congress 
of  Lawyers  will  be  the  most  important  and  attractive  meeting  of  lawyers 
ever  held. 

The  committee  in  charge  are  making  every  possible  effort  to  bring  to- 
gether representative  jurists  not  only  from  this  country  but  from  foreign 
countries,  and  it  is  really  our  duty  to  see  to  it  that  each  State  Association 
is  represented  by  a  full  delegation.  The  American  Bar  Association  sends 
one  hundred  delegates,  the  President  of  the  United  States  has  appointed 
a  large  delegation  to  represent  this  Government  and  there  will  also  be 
representatives  of  the  governments  of  the  world,  foreign  Law  Associations, 
Law  Colleges,  etc.  Eminent  foreign  representatives  have  accepted  the 
invitation  of  the  Congress  to  attend  its  meetings,  and  it  should  be  consid- 
ered a  great  privilege  for  any  lawyer  to  be  able  to  attend  this  Congress 
as  a  delegate. 

All  proceedings,  addresses  and  discussions  will  be  printed  and  a  copy 
furnished  to  each  delegate  so  attending ;  there  will  also  be  a  banquet  given 
by  this  Congress  and  the  American  Bar  Association  to  which,  of  course, 
all  delegates  will  be  invited,  and  which  will  be.  I  imagine,  a  function 
long  to  be  remembered. 

I  shall  make  every  possible  effort  to  get  our  thirty-seven  delegates 
to  St.  Louis,  and  had  you  visited  the  Exposition,  as  I  did.  and  seen  the 
magnificent  display  and  attractive  features  which  it  affords,  and  realized, 
as  I  do,  the  great  advantage  afforded  to  us  as  lawyers  by  attending  just 
such  functions  as  this  Congress  furnishes,  you  would,  I  am  sure,  select 
your  delegates  without  further  delay  and  arrange  for  their  attending  the 
meeting.  If  you  have  not  already  done  so.  will  you  not  forward  to  Mr. 
V.  M.  Porter,  Secretary  of  the  Executive  Committee.  200  North  Fourth 
Street.  St.  Louis,  the  names  of  your  delegates  and  follow  the  matter 
up  by  seeing  to  it  that  they  go  to  St.  Louis? 

I  venture  to  communicate  with  you  on  this  subject  for  the  reason  that 
I  am  convinced  that  it  is  for  the  interests  of  all  Associations  that  such 
action  be  taken.  Will  you  kindly  inform  me  whether  you  have  selected 
your  delegates  and  what  the  prospects  are  for  their  attending  the  Con- 

gress'  Very  truly  yours. 

Fred.  E.  Wadhams, 
Secretary  American  Bar  Association. 

Mr.  Cooke — On  behalf  of  the  local  bar  of  Chattanooga  I  am 
instructed  to  report  to  the  Association  that  it  will  give  them 
pleasure  to  have  you  attend  an  open  air  concert  for  the  benefit  of 
the  members  and  their  friends  by  the  military  band  of  the  Seventh 
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Cavalry,  stationed  at  Chickamauga  Park,  to-morrow  afternoon 
or  evening.  I  think  the  members  will  find  this  band  one  of  the 
most  excellent  in  the  country,  and  I  think  it  will  give  them  an 
entertainment  which  they  will  all  appreciate,  especially  all  of 
those  who  are  lovers  of  good  music.  The  band  will  arrive,  I  be- 
lieve, about  half  past  five,  and  I  don't  know  what  the  programme 
will  be,  but  I  presume  half  of  the  concert  will  be  given  before  the 
dinner  hour  and  part  afterwards  so  as  not  to  consume  the  whole 
evening.  I  think  the  arrangement  contemplates  that  the  concert 
shall  be  an  open  air  one  so  that  all  of  those  who  get  tired  of  the 
concert  can  have  free  access  to  the  other  portions  of  the  house  if 
they  desire  to  retire  thereto. 

The  President — I  am  sure  that  we  all  deeply  appreciate 
the  courtesy  shown  us  by  the  Chattanooga  bar  and  we  will  be 
glad  to  accept  the  invitation  thus  extended  us.  The  next  thing  on 
our  programme  is  the  report  of  the  Committee  on  Jurisprudence 
and  Law  Reform.  I  regret  that  the  chairman  of  that  committee, 
Mr.  Biggs,  is  absent,  but  the  paper  will  be  presented  by  the 
chairman  of  our  Central  Council,  Mr.  Malone. 

Mr.  Malone — Mr.  President  and  Gentlemen  of  the  Bar  Asso- 
ciation: As  has  just  been  stated  by  the  President,  Mr.  Albert  W. 
Biggs,  of  Memphis,  was  the  chairman  of  this  comniittee  and  was 
to  have  presented  this  report.  Mr.  Biggs  is  one  of  the  best  law- 
yers which  it  has  ever  been  my  pleasure  to  meet,  and  I  had  hopes, 
as  chairman  of  this  committee,  he  would  be  present,  but  it  was 
impossible  for  him  to  attend  and  he  requested  that  I  should  prepare 
this  report  in  his  stead.  I  have  talked  with  Mr.  Biggs  and  find 
that  he  and  I  have  views  somewhat  along  the  same  line.  This 
report  has  been  prepared  along  the  line  of  relieving  the  Supreme 
Court  docket.  If  I  have  any  views  upon  anything  they  are 
generally  very  pronounced,  and  upon  this  subject  they  are  certainly 
pronounced.  I  have  talked  with  some  of  the  judges,  and  talked 
with  them  recently  at  Jackson,  as  you  know  they  are  there  in  ses- 
sion, and  I  had  expected  that  some  of  them  would  be  here,  Judge 
Shields  especially,  but  I  am  sorry  to  get  a  letter  from  Judge 
Shields  clay  before  yesterday  saying  that  it  would  be  impossible 
for  any  of  them  to  attend  on  account  of  the  delay  in  the  disposi- 
tion of  the  docket,  but  I  will  read  the  report  that  I 'have  made. 
There  is  not  a  single  member  of  this  committee  here,  but  1  pre- 
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pared  this  paper  with  the  concurrence  of  Mr.  Biggs  and  along 
the  lines  that  1  had  discussed  with  the  members  of  the  court,  and, 
of  course,  I  expect  to  have  the  concurrence  of  the  other  gentlemen 
and  of  the  committee. 

The  report  is  as  follows : 

To  the  Bar  Association  of  Tennessee : 

The  undersigned  Committee  upon  Jurisprudence  and  Law  Reform  beg 
leave  to  report  that  at  the  meeting  of  the  Association  in  1900  upon  Look- 
out Mountain,  George  Gillham,  of  Memphis  (since  deceased),  and  James 
H.  Malone,  also  of  Memphis,  read  papers  before  the  Association  upon 
the  subject  "How  to  Relieve  the  Supreme  Court  Docket."  The  latter  gen- 
tleman named  prepared  and  attached  to  his  paper  as  exhibits  "A,"  "B", 
and  "C,"  bills  which  were  tentatively  put  forward  as  tending  to 
relieve  the  congested  condition  of  the  Supreme  Court  docket,  and  also  pre- 
sented a  bill,  prepared  by  Mr.  Leopold  Lehman,  looking  to  the 
same  end.  The  two  papers  were  discussed  as  well  as  the  bills  referred 
to,  and  they  were  referred  to  appropriate  committees  and  discussed  with 
the  result,  so  far  as  your  committee  is  advised,  that  at  least  one  of  them, 
after  being  somewhat  amended,  has  received  the  formal  approval  of  this 
Association,  as  appears  upon  page  136  of  the  Proceedings  of  the  Associa- 
tion for  the  year  1903.  That  bill  will  not  be  here  repeated,  but  suffice  it 
to  say  that  under  that  bill  the  right  to  an  appeal,  an  appeal  in  the  nature 
of  a  writ  of  error  and  to  a  writ  of  error  will  not  lie  where  the  amount 
involved  is  less  than  $250,  except  in  the  exceptional  cases  and  instances  set 
forth  in  the  bill,  to  which  reference  is  here  made  for  greater  particularity. 
Your  committee  endorses  the  previous  action  of  this  Association  in  recom- 
mending this  bill  for  passage. 

Your  committee  also  recommends  for  passage,  in  accordance  with  the 
special  committee's  report  of  the  year  1901,  recommending  for  passage 
the  bills  hereto  attached  and  there  also  designated  as  exhibits  "A,"  "B," 
"C  and  "D." 

It  will  be  seen  that  these  are  substantially  the  same  bills  that  were 
prepared  and  presented  as  a  part  of  the  paper  of  Mr.  Malone  in  1900. 
Briefly  stated,  exhibits  "A"  and  "BM  propose  a  change  in  the  existing 
laws  so  that  upon  the  affirmance  of  any  judgment  or  decree  in  an  appel- 
late court,  interest  shall  be  charged  at  the  rate  of  twelve  and  one-half 
per  centum  per  annum  instead  of  six  per  centum,  as  is  the  present  law. 
In  1^94  the  Legislature  of  Tennessee  enacted  a  statute  to  the  effect  that 
upon  affirmance  of  a  judgment  or  decree  interest  should  be  charged  at  the 
rate  of  twelve  and  one-half  per  centum  per  year,  and  this  continued  to  be 
the  law  of  Tennessee  so  far  as  appeals  from  law  courts  were  concerned 
for  a  period  of  seventy-two  years,  or  until  the  year  1866.  We  simply 
recommend  a  return  to  the  ancient  law  of  Tennessee.  We  submit  that 
merely  to  allow  six  per  cent  interest  is  not  a  full  measure  of  justice  to 
the  appellee,  because  this  simply  gives  him  the  ordinary  interest  upon  an 
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acknowledged  indebtedness,  whereas  by  a  wrongful  appeal  he  has  been 
compelled  to  incur  attorney's  fees  and  other  costs  necessary  to  a  defense 
of  his  rights  in  the  appellate  court.  We  concur  in  the  view  of  early 
legislators  and  jurists  of  this  State  who  for  seventy-two  years  insisted 
and  enforced  the  law  that  twelve  and  a  half  per  centum  per  annum  in  the 
nature  of  interest  was  but  a  just  compensation  to  an  appellee  where  the 
judgment  below  was  affirmed. 

Exhibits  "C  and  "D"  are  designed  to  so  change  the  law  as  to  require 
a  bond  to  be  given  in  all  appeals,  appeals  in  the  nature  of  a  writ  of 
error,  or  of  a  writ  of  error  from  a  judgment  at  law  or  in  equity  for  the 
whole  amount  of  the  judgment,  as  well  as  the  costs.  A  judgment  for  the 
breach  of  a  civil  contract  is  as  sacred  as  a  judgment  upon  a  negotiable 
instrument,  or  upon  an  obligation  for  the  delivery  of  a  chattel,  and  in 
brief,  one  judgment  is  as  sacred  as  another,  it  matters  not  the  nature  of 
the  cause  of  action.  Again,  we  think  that  no  man  can  state  any  sensible 
reason  why  a  defendant  in  a  Chancery  proceeding  should  be  required  to 
give  a  bond  for  the  amount  of  any  money  decree  which  may  be  rendered, 
whereas,  if  the  same  judgment  happened  to  have  been  rendered  by  a  court 
of  law  he  would  only  be  required  to  give  a  bond  for  costs. 

We  will  not  here  undertake  to  state  the  reasons  why  these  bills  should 
be  passed,  as  they  are  numerous  and  can  be  stated  in  oral  discussions  of 
the  same.  Suffice  it  to  say  that  while  the  Supreme  Court  of  Tennessee 
is  called  upon  and  is  compelled  to  try  over  1,200  cases  per  annum,  the 
average  State  of  the  Union,  with  equal  wealth  and  equal  population  of  the 
State  of  Tennessee,  has  not  before  its  Supreme  Court  on  an  average  of 
more  than  300  to  400  cases  per  annum.  The  mere  statement  of  this  fact 
arrests  attention  and  shows  that  there  is  something  wrong  in  the  modes 
for  correction  of  errors  in  Tennessee.  We  undertake  to  say  that  no  man. 
however  eminent  his  ability  may  be.  should  be  called  upon  to  decide 
1,200  cases  per  year,  or  at  least  four  cases  for  every  working  day  of 
the  year.  It  is  impossible  for  the  Judges  of  the  Supreme  Court,  however 
learned  or  eminent,  to  give  that  care  and  consideration  to  the  important 
causes  which  come  before  it,  when  the  docket  is  loaded  down  with  un- 
important and  trivial  litigation.  A  duty  rests  upon  the  profession  to  meet 
this  responsibility  fairly  and  squarely  and  bring  relief  to  our  court  of  last 
resort. 

James  H.  Malone, 
June  30,  1004.  Chairman  pro  tern 

EXHIBIT  A. 

• 

A  BILL  To  be  entitled  An  Act  to  repeal  Section  1  of  Chapter  17  of  the 
Acts  of  1865-66.  passed  January  25,  1866,  and  to  re-enact  the  last 
clause  of  Section  3162  of  the  Code  of  Tennessee,  fixing  the  rate  of  in- 
terest upon  judgments  upon  affirmation  of  the  same. 

Section  i.  rie  it  enacted  by  the  General  Assembly  of  the  State  of  Ten- 
nessee, That  Section  1  of  Chapter  17  of  the  Acts  of  1865-6,  passed  Jan- 
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uary  25,  1866,  in  these  words,  "That  judgments  or  decrees,  when  affirmed 
in  a  higher  court  shall  be  for  the  judgment  or  decree  of  the  inferior  tri- 
bunal, and  interest  thereon  at  the  rate  of  six  per  cent  (6  per  cent)  per 
annum,  instead  of  twelve  and  one-half  per  cent  (i2}4  per  cent),  as  now 
allowed  by  law,"  be  and  the  same  is  hereby  repefaled. 

Sec.  2.  Be  it  further  enacted  That  the  last  clause  of  Section  3162  of 
the  Code  tf  Tennessee,  in  these  words,  "And  in  such  case  the  appellants 
shall  pay  interest  at  the  rate  of  twelve  and  one-half  per  cent  per  annum," 
be  and  the  same  is  hereby  revived  and  enacted. 

Sec.  3.  Be  it  further  enacted,  That  this  Act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 

EXHIBIT  B. 

A  BILL  to  be  entitled  an  Act  to  amend  Section  3165  of  the  Code  of  Ten- 
nessee respecting  interest  on  affirmance  of  decrees  in  equity. 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ten- 
nessee, That  Section  3165  of  the  Code  of  Tennessee  be  and  the  same  is 
hereby  amended  so  as  to  strike  therefrom  the  word  "six"  and  insert  in  lieu 
thereof  the  words  "twelve  and  one-half." 

Sec.  2.  Be  it  further  enacted,  That  this  Act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 

EXHIBIT  C. 

A  BILL  to  be  entitled  An  Act  to  amend  Section  3162  of  the  Code  of  Ten- 
nessee in  respect  to  bonds  to  be  executed  on  appeals  in  the  nature  of  a 
writ  of  error. 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Tennesset,  That  Section  3162  of  the  Code  of  Tennessee  be  amended  by 
inserting  immediately  after  the  words  "negotiable  instruments,"  these 
words,  "And  in  all  other  actions.'' 

Sec.  2.  Be  it  further  enacted,  That  this  Act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 

EXHIBIT  D. 

A  BILL  to  be  entitled  An  Act  to  repeal  Section  3163  of  the  Code  of  Ten- 
nessee. 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ten- 
nessee, That  Section  3163  of  the  Code  of  Tennessee,  in  these  words,  "In 
all  other  cases  of  appeals  in  suits  at  law.  the  bond  shall  be  cost  and  dam- 
ages only,  and  interest  shall  be  recovered  at  the  rate  of  six  per  cent  per 
annum,"  be  and  the  same  is  hereby  repealed. 

Sec.  2.  Be  it  further  enacted,  That  this  Act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 
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I  may  add  that  in  any  case  where  a  bill  of  exceptions  is  pre- 
pared and  a  petition  presented  to  one  of  the  judges  of  the  Supreme 
Court  or  to  the  Supreme  Court  itself  in  session  and  the  court  or 
any  particular  judge  is  of  the  opinion  that  there  is  or  may  be  error, 
then  he  can  grant  a  writ  of  error. 

Now,  you  will,  upon  reference,  find  that  the  dates  which  I  have 
given  you  are  correct  in  regard  to  the  twelve  and  one-half  per 
cent.  We  simply  recommend  that  you  return  to  the  old  law,  tke 
way  it  was  before  the  passage  of  the  Act  making  it  six  per  cent. 

If  you  gentlemen  have  the  time  I  wish  you  would  look  at  the 
paper  of  Mr.  Dillon  when  we  had  the  matter  up  several  years 
ago,  and  Mr.  Pitts,  of  Nashville,  had  the  statistics  showing  the 
number  of  cases  tried  by  the  different  Supreme  Courts  of  the 
different  States  of  the  Union  per  annum.  Most  of  the  States 
have  laws  restricting  the  right  of  appeal  to  certain  cases,  whereas 
in  Tennessee  we  have  no  restrictions  at  all.  Here  in  Tennessee 
tht  Supreme  Court  tries  1,200  cases  per  annum,  an  average  of 
four  cases  each  working  day ;  now,  I  know  if  you  will  consider  the 
matter  for  a  moment  you  will  immediately  come  to  the  conclu- 
sion that  no  set  of  men  can  decide  that  number  of  cases  and  give 
each  one  the  care  and  consideration  that  it  deserves.  You  say 
that  many  of  them  are  small  and  frivolous,  but  how  can  a  judge 
tell  that  that  is  the  case  unless  he  examines  the  record  and  the 
briefs  of  the  attorneys?  I  know  that  this  matter  has  been  aided 
somewhat  by  the  efforts  of  this  Association,  but  I  believe  it  to  be 
the  duty  of  the  profession  to  still  further  take  up  the  question,  and 
in  a  letter  which  I  received  from  Judge  Shields  a  day  or  two  since 
he  stated  that  he  hoped  the  Association  would  take  up  the  matter 
and  do  what  was  in  their  power  to  bring  about  this  relief. 

The  President — I  don't  think  there  is  a  more  important 
matter  that  will  be  brought  to  our  attention  than  this. 

Mr.  Harwood — I  don't  know  whether  this  report  is  open  for 
discussion  or  not. 

The  President — It  is  open  for  discussion. 

Mr.  Harwood — While  there  are  a  great  many  things  in  that 
report  that  I  think  are  very  desirable,  still  there  are  one  or  two 
which  strike  me  as  subject  to  very  grave  criticism;  one  in  which 
I  do  not  believe  and  cannot  endorse  is  that  twelve  and  one- 
haK  per  cent  clause.     In  these  days  of     large  commercial 
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transactions  if  that  twelve  and  one-half  per  cent  penalty 
were  to  attach,  it  would  practically  deprive  a  man  who 
has  a  judgment  against  him  in  the  court  below  from  appeal- 
ing, because  if  he  is  unsuccessful  in  the  Court  of  Appeals  it  would 
in  many  cases  almost  completely  absorb  the  amount  involved  in 
costs  and  penalty ;  so  I  say  I  am  opposed  to  that ;  I  do  not  think 
that  is  the  correct  method  to  proceed ;  I  think  that  is  one  of  the 
best  methods  of  encouraging  litigation  that  I  know  of.  We  know 
that  in  many  cases  if  that  law  were  in  effect  at  least  one-third  of  a 
judgment  would  be  absorbed  before  a  final  disposition  of  it  would 
be  reached.  I  think  that  part  of  that  report  is  entirely  wrong. 
Now,  there  is  another  feature  of  the  report,  in  regard  to  giving 
bonds,  that  I  think  is  too  broad.  There  is  no  real  good  reason 
why  an  appellee  should  not  give  a  bond  in  a  Circuit  Court  or  a 
Law  Court  the  same  as  in  a  Chancery  Court  in  most  cases.  I 
think  the  original  draft  of  the  original  bill  by  Mr.  Malone  was  all 
right,  but  I  don't  know  that  it  ought  to  go  to  the  extent  sug- 
gested. Take  slander,  libel,  torts,  personal  injuries  and  things  of 
that  sort.    In  other  respects  I  think  the  report  is  a  good  one. 

Mr.  Cooke — I,  too,  desire  to  enter  my  dissent  or  protest  to 
the  consideration  of  this  report,  because  I  think  it  very  unjust  in 
some  respects,  especially  in  regard  to  the  twelve  and  one- 
half  per  cent  penalty  on  appeals,  for  the  reason  that  it 
imposes  a  penalty  upon  one  party  and  does  not  impose  it 
upon  the  other,  in  the  event  of  an  adverse  decision.  I  see  no  rea- 
son why,  Mr.  President,  if  you  are  going  to  impose  a  penalty,  if 
you  are  going  to  extend  it  that  far,  why  you  might  not  just  as  well 
insist  or  require  twelve  and  one-half  per  cent  to  be  added 
to  the  total  amount  of  the  judgment;  it  would  be  just  as  equitable 
and  would  be  just  as  proper  and  right.  The  State  of  Tennessee 
has  fixed  six  per  cent  as  the  rate  of  interest  that  shall  attach  to  all 
judgments,  and  I  think  that  is  a  sufficient  penalty,  and  I  see  no 
just  reason  why  the  rate  should  be  advanced  or  the  penalty  should 
be  increased.  I  do  not  believe  that  in  order  to  test  the  validity  of 
what  one  party  may  consider  an  unjust  judgment  and  appeal  it  to 
a  higher  court,  that  he  should  be  compelled  to  pay  a  penalty  of 
twelve  and  one-half  per  cent  additional  in  the  event  of  an  adverse 
judgment  in  the  court  of  last  resort.  Now,  of  course,  in  the  cases 
of  notes  and  bills  and  such  instruments  it  is  just  that  some  penalty 
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should  attach,  because  there  is  an  acknowledgment  of  the  obliga- 
tion on  the  part  of  the  party  sought  to  be  charged,  and  that  is  the 
reason  for  the  law.  But  simply  where  there  is  a  contract  between 
two  parties  and  there  is  a  dispute  between  them  as  to  what  really 
was  the  contract  or  whether  or  not  there  was  a  contract,  then  I 
think  the  principle  involved  is  different. 

I  think  that  we  will  find  that  the  proper  method  for  the  relief 
of  our  overcrowded  docket  will  be  a  line  of  decisions  by  our 
Supreme  Court  settling  questions  beyond  dispute,  so  that  when 
they  arise  there  can  be  no  dispute  as  to  what  the  law  is  regarding 
them.  If  there  is  a  desire  to  limit  the  appeals  I  think  the  proper 
method  would  be  to  limit  the  questions  of  appeal — to  limit  the 
appeals  upon  questions  of  fact  and  leave  the  questions  of  law  to  be 
settled  by  them.  If  they  desire  to  limit  the  jurisdiction  of  the 
Supreme  Court  than  can  be  done  by  stopping  appeals  upon  ques- 
tions of  fact  to  the  Supreme  Court  and  make  parties  abide  the 
decisions  upon  questions  of  fact  by  the  lower  courts,  but  I  think 
it  is  a  step  in  the  wrong  direction  by  attaching  a  penalty  to  a  party 
who  desires  to  obtain  redress  from  what  he  considers  an  unjust 
and  outrageous  judgment  or  verdict  in  the  lower  court. 

Mr.  Champion — Mr.  President,  the  prime  purpose  of  this 
measure,  as  I  understand  it,  is  to  prevent  appeals  purely  for 
delay ;  we  all  know  that  a  great  many  cases  are  simply  appealed 
for  delay  and  not  because  the  party  appealing  expects  to  obtain  a 
reversal  of  the  judgment  below ;  hence  it  is  that  there  are  a  great 
many  cases  in  which  there  are  no  assignments  of  error  filed  at  all, 
not  only  in  the  Chancery  Court  of  Appeals  but  also  in  the  Supreme 
Court,  and  the  principal  reason  for  introducing  this  measure,  as 
I  understand  it,  is  to  prevent  just  such  things  as  that,  to  restrict 
it  so  that  only  cases  where  there  are  real  disputed  questions  of  law 
or  facts  will  be  appealed  and  where  relief  is  really  sought  by  the 
party  perfecting  the  appeal.  I  think  in  all  cases,  whether  in  law 
or  equity,  the  party  appealing  should  secure — where  there  is  a 
judgment  against  him — the  costs  and  the  judgment.  As  Mr.  Ma- 
lone  says,  where  there  is  a  judgment  in  the  Circuit  Court,  which 
is  the  result  of  the  verdict  of  a  jury  and  that  is  sustained  by  the 
Circuit  Judge  and  there  is  an  appeal  from  it  to  the  Supreme  Court, 
I  think  the  party  appealing  should  be  compelled  to  pay  for  it ;  in 
other  words  a  penalty  should  attach ;  that  would  prevent  a  great 
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many  appeals,  and  I  think  there  is  no  doubt  but  what  it  would  be 
a  move  in  the  right  direction.  If  there  is  a  penalty  attached  of 
twelve  and  one-half  per  cent  it  would  cut  down  the  number  of 
appeals.  I  think  that  a  party  appealing  ought  to  take  some  risk, 
that  he  ought  to  pay  for  the  luxury  of  this  appeal  and  that  six  per 
cent  is  not  enough  to  pay  for  it.  Money  is  worth  that  much  any- 
where. One  of  the  reasons  for  that  lies  in  the  fact  that  it  was 
so  long  the  law,  and  while  I  don't  see  any  particular  reason  why 
it  should  be  twelve  and  one-half  per  cent,  I  do  feel,  Mr.  President, 
that  there  should  be  a  law  to  have  a  penalty  attached ;  if  the  man 
wishes  to  take  the  risk  of  appealing  he  should  be  compelled  to  pay 
for  it.  People  should  not  be  allowed  to  appeal  their  cases  reck- 
lessly, and  I  don't  believe  that  the  recommendations  are  radically 
wrong. 

Mr.  Hayes — I  want  to  say  that  I  do  not  believe  in  that  part 
of  the  report.  We  cannot  be  certain  as  to  why  every  party  ap- 
peals;  some  may  appeal  for  delay,  but  that  is  not  always  the 
case;  they  often  appeal  because  there  is  no  evidence  to  sustain 
a  verdict,  and  the  adoption  of  this  measure  would  practically  cut 
them  off  in  such  cases.  I  had  a  case  at  the  last  term  of  our 
Circuit  Court  where  we  took  an  appeal ;  it  was  against  the  Cum- 
berland Telephone  Co.  for  damages.  The  jury  rendered  a  verdict 
for  $3,000,  when  really  there  was  no  evidence  to  support  the 
verdict  of  the  jury  at  all,  and  the  Supreme  Court  reversed  the 
Circuit  Judge  and  said  there  was  not ;  they  also  reversed  the  case 
for  the  refusal  of  the  Circuit  Judge  to  give  some  of  our  charges. 

Mr.  Champion — You  do  not  think  that  a  penalty  should  at- 
tach? 

Mr.  Hayes — No,  sir ;  I  don't  think  a  penalty  should  attach ; 
under  that  proposition  you  would  practically  cut  off  the  right  of 
appeal  in  a  great  many  just  causes;  you  cannot  designate  which 
action  or  cause  should  be  appealed  and  which  should  not.  I  be- 
lieve all  parties  should  have  the  right  of  appeal  and  that  no  one 
should  be  unjustly  deprived  of  that  privilege.  As  you  all  know 
there  is  a  great  prejudice  against  corporations,  and  there  is  great 
danger  from  unjust  verdicts — that  verdicts  will  be  rendered 
against  them  when  there  is  no  evidence  to  support  them.  It  is 
because  the  juries  are  prejudiced  and  they  will  not  decide  cases 
according  to  the  testimony  in  the  case,  and  now  if  you  are  going 
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to  cut  them  off  practically  from  an  appeal,  I  don't  think  that  is 
just  and  right.  Now,  if  juries  are  to  be  allowed  to  render  ver- 
dicts where  they  are  wholly  unsupported  by  the  evidence  and  you 
are  to  be  cut  off  from  any  relief  at  all,  that  is  not  right,  in  my 
opinion,  at  all. 

Mr.  Pilch  er — The  report  of  the  committee  elicits  opposition 
on  mere  matters  of  detail,  several  of  which  have  been  pointed  ■ 
out.  I  believe  the  universal  sentiment  of  the  Association  is  in 
favor  of  affording  some  relief  to  the  Supreme  Court ;  we  have  had 
a  committee  here  that  has  made  an  earnest  report,  and  it  seems  to 
me  that  the  best  thing  to  do  would  be  to  receive  the  report,  with- 
out action  upon  the  recommendations  of  the  committee,  and  then 
take  up  these  recommendations  one  at  a  time  and  see  if  we  can 
find  some  common  ground  upon  which  to  stand.  Now,  so  far  as 
the  recommendation  of  the  committee  is  concerned,  limiting  the 
amount  of  appeal,  that  is  a  sweeping  provision  which  would  re- 
sult in  a  great  deal  of  relief  to  the  Supreme  Court ;  so  far  as  I  am 
individually  concerned  I  believe  that  that  would  be  to  the  best 
interest  of  all  concerned,  even  those  who  would  be  cut  off  from 
an  appeal,  although  they  might  have  a  righteous  case.  I  believe 
it  would  be  better  for  the  whole  people  for  the  body  of  litigants  to 
have  an  appeal  to  the  Supreme  Court  cut  off  in  amounts  under 
$250  ;  and  I  think  in  all  probability  the  Bar  Association  of  Ten- 
nessee might  find  some  common  ground,  some  entering  wedge,  in 
favor  of  relief  of  the  Supreme  Court.  And  in  order  that  the  matter 
may  be  put  in  shape  and  that  we  may  take  some  action,  I  move 
that  the  report  be  received  and  filed  for  further  action  of  the 
Association,  if  I  have  a  second. 

Motion  seconded. 

Mr.  METCALF — I  am  in  favor  of  our  doing  something,  one 
way  or  the  other,  this  time. 

Mr.  Pilciier — I  am,  also,  and  that  is  why  I  made  the  motion 
to  receive  the  report. 

The  President — The  motion  now,  as  I  understand,  is  to 
receive  the  report  and  then  take  it  up  and  discuss  it  seriatim. 

Mr.  Barton — No,  sir ;  to  take  it  up  at  some  subsequent  time. 

Mr.  Malone — I  was  just  talking  with  my  friend,  Mr.  Frier- 
son,  and  he  says  he  does  not  want  to  be  appointed  on  the  commit- 
tee, but  I  believe  it  will  meet  with  the  approval  of  the  Association 
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if  you  will  refer  that  to  a  committee  of  three  and  let  them  consider 
it  as  a  whole  and  report  to-morrow  so  that  it  may  have  more 
mature  consideration. 

The  President — I  am  in  favor  of  that  motion. 

Mr.  Barton — I  rise  to  a  question  of  personal  privilege ;  I  am 
on  a  committee  that  is  known  as  the  Committee  on  Judicial 
.  Administration  and  Remedial  Procedure,  and  I  am  of  the  firm 
opinion  that  my  brother  has  undertaken  to  usurp  the  duties  of  that 
committee  and  is  not  willing  to  wait  until  that  committee  has  had 
time,  to  make  its  report;  so  I  suggest  that  action  be  deferred 
on  that  until  this  committee  has  had  time  to  report. 

The  President — (To  Mr.  Pilcher)  Do  you  accept  the  amend- 
ment? 

Mr.  Pilcher — I  accept  that  amendment. 
Mr.  Metcalf — What  report  is  this? 

The  President — It  is  the  report  of  the  Committee  on  Juris- 
prudence and  Law  Reform. 

Mr.  Bartels — Do  I  understand  that  the  two  reports  are 
to  be  considered  at  the  same  time  ? 

The  President — That  is  the  question  that  is  now  before  the 
house- 

The  motion  was  carried. 

The  President — The  next  on  our  programme  is  a  paper  on 
"Criminal  Procedure — Its  Delays  and  Remedies,"  which  will  be 
read  by  Judge  St.  John,  formerly  Judge  of  the  First  Circuit,  who 
made  an  enviable  reputation  for  the  ability  with  which  he  dis- 
patched and  conducted  the  business  of  those  courts. 

Mr.  St.  John — Mr.  President  and  Gentlemen  of  the  Asso- 
ciation: I  know  that  there  are  many  members  of  this  Association 
that  are  better  qualified  to  prepare  a  paper  on  this  subject  than  I 
am,  because  I  have  had  a  very  limited  experience  in  dealing  with 
crime,  yet  when  your  President  asked  me  to  prepare  a  legal  paper 
on  this  subject  I  felt  that  if  I  could  say  anything  or  do  anything 
that  would  tend  to  bring  about  a  reform  or  better  the  conditions 
I  would  be  very  glad  to  do  it.    (See  Appendix.) 

The  President — The  next  paper  on  our  programme  is  "Some 
Incidents  in  the  History  of  Tennessee's  Court  of  Last  Resort," 
and  will  be  read  by  a  learned  and  scholarly  representative  of  an 
able  and  learned  bar,  Mr.  W.  L.  Frierson,  of  Chattanooga. 
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Mr.  Frierson — Mr.  President  and  Gentlemen  of  the  Associa- 
tion: When  I  am  accorded  the  privilege  of  reading  a  paper  or 
making  a  speech  on  a  subject  of  my  own  selection,  I  always  have 
two  difficulties.  My  first  difficulty  is  in  selecting  a  subject  and 
then  having  selected  the  subject  and  begun  to  write,  my  next 
difficulty  is  to  know  when  to  quit,  so  that  if  I  shall  overtax  your 
patience,  I  trust  you  will  charge  it  to  the  fault  of  your  President 
in  not  assigning  me  a  subject.    (See  Appendix.) 

The  Association  then  adjourned  until  the  following  morning 
at  9:30  o'clock. 


SECOND  DAY. 
MORNING  SESSION,  9:30  A.  M. 

Friday,  July  i,  1904- 

The  Association  was  called  to  order  by  the  President. 

The  President — The  chairman  of  the  Central  Council,  I 
understand,  is  ready  to  report. 

Mr.  Malone — Mr.  President,  Mr.  Hayes,  as  a  member  of  that 
committee,  has  a  report  to  make. 

Mr.  Haves — Mr.  Chairman,  I  have  examined  the  report  of 
Mr.  Lusk,  the  Secretary  and  Treasurer,  that  was  referred  to  your 
committee  on  yesterday  and  here  is  the  report  with  this  endorse- 
ment on  it :  "We  have  examined  the  report  of  the  Secretary  and 
Treasurer,  together  with  the  various  vouchers,  books  and  state- 
ments, and  find  the  same  to  be  correct  and  satisfactory."  Signed 
by  the  committee. 

The  President — You  have  heard  the  report,  what  will  you 
do  with  it? 

Mr.  Champion — I  move  that  it  be  accepted  and  spread  on 
the  records. 

Motion  seconded  and  carried. 

Mr.  Champion — Before  we  take  up  the  regular  order  of  busi  - 
ness, there  are  two  young  men  here  from  Knoxville,  Messrs. 
Maynard  and  Lee,  who  desire  to  join  the  Association.  We  have 
examined  their  papers  and  we  are  satisfied  that  they  should  have 
licenses. 
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Mr.  Malone — With  the  permission  of  the  Association  I  will 
make  a  report  on  behalf  of  the  Central  Council  or  Central  Com- 
mittee- We  have  alreadv  taken  in  these  young  gentlemen,  but  I 
wish  to  report  on  behalf  of  the  Central  Council  the  following 
names  which  are  recommended  for  membership  in  the  Associa- 
tion :  Walter  Stokes,  Hon.  J.  M.  Anderson,  V.  M.  Jones,  E.  E. 
Barthell,  R.  T.  Smith,  John  Aust,  Jno.  E.  McCall  and  Allen  G. 
Hall,  of  Nashville;  John  A.  Monroe.  Wartburg;  James  Maynard. 
Jr.,  and  Wm.  Baxter  Lee,  of  Knoxville;  William  Joyner,  Frank 
Fentress,  Jr.,  Orlando  Hammond  and  Jno.  E.  BeM,  of  Memphis; 
J.  C  Bales,  of  Covington;  Chas.  W.  Rankin,  S.  B.  Smith,  G.  B. 
Murray  and  T.  P.  Murray,  of  Chattanooga ;  and  G.  G.  Hyatt,  of 
Ducktown. 

Mr.  Judd — Those  from  Nashville  were  recommended  bv  the 
local  council,  of  which  I  have  the  honor  to  be  chairman,  and  they 
are  in  every  way  worthy  for  membership  in  this  Association- 

The  President — They  will  become  ipso  facto  members  of 
the  Association  without  a  ballot  unless  some  member  dernands  it. 
As  there  is  no  objection  I  will  declare  these  gentlemen  duly 
elected  as  members  of  the  Association.  Before  proceeding  with 
the  regular  order  of  business  Mr.  James  Maynard  has  a  communi- 
cation for  the  Association  which  he  desires  to  present. 

Mr.  Maynard— I  was  requested  by  Judge  Sneed,  Judge  of 
our  Circuit  Court,  to  acknowledge  with  thanks  the  communication 
from  the  Association  which  he  received  yesterday,  and  to  say  to 
the  Association  that  there  was  an  important  damage  suit  on  trial 
in  his  court  which  the  attorneys  rather  insisted  be  proceeded  with  ; 
the  judge  then  said  that  he  would  then  continue  all  cases  set  for 
trial  in  the  meantime  until  Tuesday,  the  5th  inst,  and  that  all 
attorneys  or  members  of  the  bar  who  desired  to  attend  the  meeting 
of  this  Association,  except  the  attorneys  engaged  in  the  trial  of  the 
case,  could  do  so;  that  they  would  be  excused.  He  asked  me  to 
make  this  statement  to  the  Association  and  to  say  to  it  that  he 
thanked  them  for  the  earnest  invitation  that  wvas  sent  him. 

The  President — We  will  now  proceed  with  the  regular  order 
of  business ;  the  first  is  the  report  of  the  Special  Committee  on  the 
Torrens  System  of  Registering  Deeds. 

Mr.  Maynard — Before  we  proceed  with  that  there  is  a  matter 
I  would  like  to  call  to  the  attention  of  the  Association-    I  noticed 
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in  the  morning  papers  of  Chattanooga  that  the  German  Ambassa- 
dor, Baron  Speck  von  Sternberg,  will  spend  the  day  in  Chatta- 
nooga and  will  visit  the  Park  and  Lookout  Mountain  and  the 
different  points  of  interest  about  Chattanooga,  and  I  thought  it 
would  be  a  courteous  and  interesting  feature  if  tie  should  come  to 
this  place,  if  we  should  meet  him  in  some  way — have  a  committee 
to  meet  him  and  invite  him  to  attend  our  Association,  and,  if 
it  is  necessary,  I  move  that  such  a  committee  be  appointed. 

The  President — A  committee  of  how  many — three? 

Mr.  Maynard — That  is  my  idea  exactly. 

The  President — The  motion  is  that  a  committee  of  three  be 
appointed  to  invite  him  to  attend  our  meeting. 

Mr.  Maynard — I  would  suggest,  that  the  chairman  of  that 
committee  be  a  member  of  the  Chattanooga  bar,  and,  perhaps,  it 
would  be  better  to  appoint  a  committee  from  the  Chattanooga  bar 
to  look  after  that  matter. 

Mr.  Bahton — I  want  to  demur  to  that  suggestion;  while  T 
think  it  ought  to  be  a  committee  of  the  Chattanooga  bar,  still  I 
think  that  the  gentleman  who  has  made  the  motion  is  the  proper 
man  to  be  selected  as  chairman.  Possibly  the  chair  does  not  need 
any  suggestion  of  that  kind  from  me,  as  he  also  comes  from 
Knoxville. 

The  President — Is  there  any  objection? 

There  being  no  objection  the  motion  was  carried. 

The  President — As  Judge  Barton  is  a  distinguished  member 
of  the  Chattanooga  bar  and  has  distinguished  himself  on  the 
bench,  I  will  appoint  him  on  that  committee  and  also  Mr.  Malone, 
with  Mr.  Maynard  as  chairman. 

Mr.  Barton— I  will  say  that  I  did  not  get  up  for  that  pur- 
pose. 

Mr.  Hayes — I  think  we  ought  to  put  him  on,  he  is  such  a  fine 
looking  gentleman  and  he  will  have  such  a  fine  effect  upon  the 
Baron. 

The  President — Much  to  our  regret  the  chairman  of  the 
Committee  on  the  Torrens  System  of  Registering  Deeds  is  not 
present,  but  we  have  with  us  a  member  of  that  committee — one 
of  the  younger  members  of  the  Nashville  bar,  Mr.  Smith,  who,  I 
am  reliably  informed,  is  probably  as  well  posted  as  any  man  in  the 
United  States  to-day  on  the  Torrens  System,  having  made  an  ex- 
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haustive  study  of  the  subject  and  who  has  in  an  impromptu 
fashion  kindly  consented  to  present  a  report. 

Mr.  Barton — Before  that  matter  is  taken  up  I  would  suggest 
that  at  least  three  more  members  should  be  added  to  the  com- 
mittee which  you  just  appointed- 

The  President — You  think  that  the  committee  should  con- 
sist of  five  or  six? 

Mr.  Barton — You  have  only  appointed  a  committee  of  three. 

Mr.  Hayes — I  demur  to  that  motion ;  I  think  that  three  is 
enough  and  I  move  to  put  the  motion  to  appoint  two  more  on  the 
table  or  to  put  it  in  the  waste  basket. 

Motion  not  seconded. 

Former  motion  seconded  and  carried. 

The  President— I  will  increase  the  committee  by  adding  to  it 
Mr.  Judd  and  Col.  Champion. 

The  report  of  the  committee  was  read  by  Mr.  Smith  as  fol- 
lows : 

- 

To  the  Bar  Association  of  Tennessee: 

Very  unexpectedly  I  have  been  called  on,  in  the  absence  of  the  chair- 
man of  the  Committee  to  Draft  an  Act  for  the  Introduction  of  the  Tor- 
rens  System  of  Land  Registration  into  Tennessee,  for  a  report  from  the 
committee.  Our  chairman,  I  understand,  is  prevented  by  pressing  busi- 
ness from  being  present,  and  there  is  no  committee  report  to  present,  so 
that  what  I  say  will  have  to  be  considered  as  an  individual  report,  noth- 
ing more. 

Since  the  last  meeting  one  member  of  this  committee,  the  Hon.  John 
E.  Wells,  has  died.  The  other  four  members  of  the  committee  have 
never  gotten  together  and  nothing  practical  has  been  accomplished.  There 
is  even  a  difference  of  opinion  in  the  committee  as  to  the  expediency  and 
advisability  of  presenting  a  bill  for  passage  in  Tennessee  at  the  present 
time. 

I  understand,  from  our  correspondence,  that  our  able  chairman,  S.  C. 
Williams,  Esq..  of  Johnson  City,  whose  very  full  and  admirable  report  on 
the  subject  was  read  to  our  last  meeting,  is  of  this  opinion,  and  that  he 
believes  that  it  would  be  better  to  wait  until  the  constitutionality  of  some 
of  the  provisions  of  the  acts  now  in  force  in  several  States  shall  have 
been  passed  on  by  the  United  States  Supreme  Court,  and  their  validity 
sustained,  before  Tennessee  adopts  the  system.  As  to  this  point  it  should 
be  said  that  while  the  system  has  been  in  use  in  Australia,  England,  Prus- 
sia, Austria,  Canada,  British  Columbia  and  other  countries  for  a  number 
of  years,  and  seems  to  be  a  decided  success,  yet  when  it  is  introduced  into 
the  United  States  it  has  to  be  adapted  to  our  written  constitutions,  which 
are  binding  on  the  Legislature  and  nicely  divide  the  powers  of  govern- 
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ment  into  three  branches,  and  have  otherwise  imposed  restrictions  on  the 
government.  According  to  my  understanding,  it  is  some  of  these  ques- 
tions that  have  not  been  passed  on  by  the  United  States  Supreme  Court, 
which  is  the  court  of  last  resort  in  this  class  of  cases,  that  renders  it  inad- 
visable to  adopt  the  system  until  its  provisions  in  their  present  form  have 
been  passed  on  and  sustained,  at  least  in  the  opinion  of  our  able  chairman. 

The  subject  of  the  Torrens  System  of  Land  Registration  was  so  ably 
presented  and  so  fully  explained  in  the  report  of  our  chairman  to  our  last 
meeting  above  referred  to,  that  little  need  be  said  on  this  subject  now, 
except  to  add  that  since  our  last  meeting  and  the  making  of  said  report, 
two  States,  Colorado  and  Virginia,  have  introduced  the  system  and  the 
United  States  Congress  has  introduced  the  system  into  the  Philippine 
Islands.  The  Virginia  Act  follows  the  Massachusetts  Act  in  the  creation 
of  a  special,  separate  Court  of  Land  Registration,  and  in  order  to  do  this 
a  special  clause  was  inserted  in  that  State's  new  Constitution  enabling 
this  special  court  to  be  created.  The  Colorado  Act  follows  the  Minnesota 
and  Illinois  Acts  in  creating  no  new  court,  but  in  devolving  the  new  juris- 
diction on  the  already  existing  courts,  and  in  other  features.  The  United 
States  Congress,  in  the  main,  followed  the  Massachusetts  Act  very  closely 
in  its  enactment  for  the  Philippines.  So  that  now  seven  States,  Illinois, 
California.  Massachusetts.  Minnesota,  Oregon,  Colorado,  and  Virginia 
have  adopted  the  system  in  the  order  named,  and  the  United  States  has 
adopted  it  for  some  of  her  territories.  The  system  seems  to  be  working 
well  in  Massachusetts.  Illinois  and  Minnesota,  at  least ;  from  all  of  which 
encouraging  accounts  of  its  operation  come,  and  in  two  other  States  the 
system  has  just  gone  into  effect. 

It  seems  to  be  the  opinion  of  many  that  the  system  would  find  its  full 
justification  in  the  opportunity  it  affords  for  the  straightening  up  of  titles, 
not  bad.  but  defective  and  unmarketable,  if  it  had  nothing  else  to  recom- 
mend it.  Of  this  opinion,  I  understand,  is  Hon.  Leonard  A.  Jones,  Judge 
of  the  Massachusetts  Court  of  Land  Registration,  and  a  very  able  writer 
and  authority  on  real  estate  law,  though  he  considers  the  system  other- 
wise a  success.  It  would  seem  therefore  that  for  this  purpose  alone  of 
clearing  up  land  titles  the  system  should  be  very  desirable  for  some  parts 
of  Tennessee. 

In  justification  of  myself  I  wish  to  say  that  I  have  endeavored  to  dis 
charge  the  duty  devolved  upon  me  as  a  member  of  the  committee,  an  J 
that  I  have  procured  and  studied  the  various  acts  adopted  in  all  the  differ- 
ent States  of  the  United  States,  as  well  as  all  the  literature  on  the  subject 
accessible  to  me,  most  of  which  is  in  pamphlet  form  and  was  kindly  sent 
me  by  officials  and  lawyers  from  the  other  States  where  the  acts  were  in 
force.  I  also  accumulated  some  information  on  the  practical  working  of 
the  system,  and  I  feel  justified  in  saying  that  if  I  could  have  had  the 
co-operation  of  other  members  of  the  committee,  an  act  would  have  been 
submitted  to  this  meeting  which,  whatever  its  shortcomings  might  have 
been,  would  have  been  the  best  we  could  produce. 
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However,  I  deem  it  proper  to  say  that  framing  a  suitable  act  would 
involve  an  amount  of  time  and  labor,  together  with  discrimination,  judg- 
ment and  care,  probably  in  excess  of  what  this  Association  appreciates. 
For  this  and  for  other  reasons  I  would  advise  the  Association  that  if  they 
feel  disposed  to  press  this  matter  on  the  next  or  a  succeeding  Legislature, 
that  in  my  opinion  the  best  method  to  pursue  is  not  to  seek  to  have  an  Act 
already  drawn  submitted  to  them,  but  that  we  proceed  in  Tennessee  as 
the  other  States  appear  to  have  done,  which  is  to  urge  the  Legislature  to 
consider  the  subject,  presenting  to  them  its  advantages  and  urging  them 
to  pass  an  Act  appointing  a  committee  to  sit  ad  interim,  or  empowering 
the  Governor  of  the  State  to  appoint  a  committee  to  draft  an  Act  for 
adoption  in  the  State,  to  be  submitted  to  the  next  succeeding  Legislature 
for  passage.  This  is  the  mode  that  has  been  pursued  in  most  of  the  States 
that  have  introduced  the  system.  The  Governor  might  also  be  requested 
to  recommend  the  subject  to  the  Legislature  in  a  suitable  message,  as  has 
been  done  in  some  of  the  other  States. 

In  conclusion,  it  may  be  of  interest  to  add  that  registration  under  the 
Torrens  system  is  entirely  voluntary,  and  no  one,  at  least  in  the  present 
state  of  the  various  laws  on  the  subject,  is  required  to  register  his  land 
under  it,  but  every  one  is  perfectly  free  to  continue  under  the  old  system 
if  he  so  desires,  and  again,  that  wherever  the  system  has  been  adopted 
and  has  had  a  fair  trial,  it  seems  to  have  been  a  success,  and  that  none  of 
the  numerous  objections,  and  there  have  been  many  urged  against  its 
adoption,  seem  to  have  been  well  founded,  as  shown  by  subsequent  experi- 
ence under  the  Act.  When  Sir  Richard  Torrens  was  seeking  to  have  the 
legislation  tried  in  South  Australia,  before  the  system  had  been  tried  in 
any  English-speaking  country,  he  was  admonished  by  the  Chief  Justice 
of  that  Province  that  in  his  opinion  the  legislation  was  in  the  highest  de- 
gree "unwise  and  inexpedient,"  and  yet  in  spite  of  this  opinion  by  this 
very  able  and  prominent  official,  the  system  has  not  only  been  adopted  in 
South  Australia,  but  in  every  Australian  province,  and  eighty  per  cent  of 
all  the  land  in  Australia  is  registered  under  it,  and  the  system  has  given 
universal  satisfaction  and  has  been  an  unqualified  success.  And  all  this 
land  was  registered  entirely  voluntarily.  Also  England  has  since  adopted 
the  system  for  the  British  Islands,  and  it  has  been  adopted  in  Canada, 
British  Columbia.  Manitoba  and  other  provinces.  Though  the  system  is 
known  to  English-speaking  people  as  the  Torrens  system,  after  Sir  Rich- 
ard Torrens,  yet  it  can  be  stated  on  reliable  authority  that  the  system  is 
not  new,  but  was  substantially  in  force  in  parts  of  Europe  from  the  four- 
teenth century,  and  large  baronial  estates,  as  well  as  urban  property,  and 
even  humble  dwellings  of  peasants,  have  been  held  under  the  system  and 
transferred  satisfactorily  since  this  remote  period,  and  the  system  is  now 
in  force  in  all  Austria  and  in  Prussia  and  other  European  countries,  and 
has  been  for  many  years. 

Whether  this  system  of  land  registration  shall  be  adopted  by  Tennes- 
see at  present,  or  whether  she  shall  wait  until  it  has  been  more  thoroughly 
tried  and  adapted  to  our  system  of  government  under  written  Crw»«*»*-- 
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tions.  appears  to  be  a  question  of  expediency  or  policy.  It  seems  that  the 
adoption  of  this  system  is  a  step  forward  in  the  march  of  progress  that 
will  be  taken  sooner  or  later.  And  it  may  also  be  said  that  the  Acts  of 
Massachusetts,  Illinois  and  Minnesota  have  all  been  passed  on  by  the 
courts  of  last  resort  and  declared  constitutional  after  elaborate  argument 
and  well  considered  opinion  of  their  able  courts. 

The  President — The  report  of  Mr.  Smith  is  before  the  house 
for  discussion  or  such  action  as  you  may  see  proper  to  take. 

Mr.  Metcalf — I  move,  in  accordance  with  the  suggestion 
made  in  the  report,  that  the  present  committee  be  appointed  a 
special  committee  to  draft  a  memorial  to  the  Legislature  on  the 
line  there  indicated  to  have  a  committee  there  appointed  by  the 
Legislature  or  the  Governor  looking  to  the  preparation  of  an  act 
under  this  Torrens  system.  Of  course  it  would  be  utterlv  im- 
possible  for  us  to  undertake  at  present  to  have  any  legislation  on 
the  subject ;  the  plan  that  has  been  adopted  by  the  other  States 
is  to  have  a  committee  go  thoroughly  into  this  subject  before 
presenting  the  matter  to  the  Legislature,  and  I  think  that  this 
present  committee  should  be  appointed  a  special  committee  for 
that  purpose. 

The  President — Just  as  it  was  last  year? 

Mr.  Metcalf — That  this  present  committee  be  continued  for 
that  purpose. 

Motion  seconded. 

The  President — Is  there  any  discussion  of  the  question  ? 

Mr.  Trabue — It  appears  to  me  that  in  view  of  the  statement 
of  Mr-  Smith  that  the  committee  is  not  wholly  in  accord  on  this 
subject,  that  it  is  proper  for  the  Association  to  determine  which 
view  it  is  coing  to  take  before  it  proceeds  to  urge  the  passage- of 
any  legislation  affecting  the  matter.  As  it  seems  that  the  com- 
mittee is  not  in  accord,  it  would  possibly  embarrass  matters  to 
undertake  to  continue  a  committee  that  is  not  as  a  unit  on  this 
subject.  If  the  Association  is  going  to  follow  the  suggestion  of 
Mr.  Smith  it  occurs  to  me  that  it  ought  to  appoint  a  committee 
that  is  entirely  in  accord  with  him.  I  would  suggest  that  Mr. 
Smith  himself  be  made  chairman  of  the  committee  to  be  appointed 
by  the  President  to  take  up  this  question  and  memoralize  the 
Legislature.  However,  I  do  not  want  to  make  that  suggestion  if 
the  present  committee  is  wholly  in  accord,  but  if  it  is  not,  it  seems 
to  me  that  it  would  be  unwise  to  continue  the  same  committee. 
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Mr.  Hayes — I  think  that  suggestion  ought  to  be  followed, 
because  if  they  don't  agree,  why  then  we  do  not  want  them ;  we 
want  a  committee  that  will  go  up  there  and  prepare  a  bill  at  the 
proper  time  and  try  to  get  it  passed  in  the  Legislature.  If  that 
is  a  correct  statement,  it  would  be  a  mistake  to  send  this 
committee,  because  they  still  would  not  agree.  Mr.  Smith  ought 
to  be  at  the  head  of  the  committee  and  other  people  who  are  in 
entire  accord  with  him  should  be  associated  with  him  on  the 
committee. 

I  move  the  adoption  of  the  suggestion  that  that  be  done  and 
that  a  committee  be  appointed  to  carry  out  the  suggestions  con- 
tained in  the  paper  read  by  Mr.  Smith. 

The  President — You  make  that  in  the  way  of  an  amendment? 

Mr.  Hayes — Yes,  sir. 

Motion  seconded. 

The  President — Instead  of  appointing  the  present  standing 
committee,  which  must  take  the  same  position,  it  is  moved  that  a 
new  committee  be  appointed,  of  which  Mr.  Smith  shall  be  chair- 
man, to  do  the  things  embodied  in  the  original  report.  (To  Mr. 
Metcalf)  Do  you  accept  the  amendment? 

Mr.  Metcalf — No,  sir. 

Mr.  Champion — It  seems  to  me  that  the  question  behind  all 
of  this  is  whether  the  Association  is  ready  to  adopt  the  sugges- 
tions contained  in  this  paper,  and  whether  it  will  appoint  a  com- 
mittee that  is  wholly  in  accord  with  our  view,  with  power  to  act. 
As  far  as  I  am  concerned  I  think  to  refer  the  matter  back  to  this 
committee  would  be  like  a  judge  referring  a  question  back  to  a  jury 
who  had  disagreed  to  see  if  they  could  not  agree.  The  question 
is.  whether  it  would  be  better  to  appoint  a  new  committee,  with. 
Mr.  Smith  as  chairman,  and  which  is  in  accord  with  his  views,  or 
keep  the  present  committee  in  office,  which  it  seems  is  not  in 
accord. 

Mr.  Lusk — I  will  read  from  page  31  of  the  minutes  of  the 
meeting  held  last  year,  when  Mr.  Williams  made  a  report  foi  the 
committee.  (Reads  from  the  minutes.)  That  would  indicate  that 
the  Association  approved  the  report  of  the  committee  and  that 
they  were  to  draft  an  act  and  present  it  to  the  Legislature. 

Mr.  Trabue — My  suggestion  was  in  line  with  Col.  Champ- 
ion's. I  agree  with  him  that  the  time  has  come  when  the  Asso- 
cation  ought  to  determine  which  view  it  is  going  to  take;  if  it  is 
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gomg  to  take  the  view  of  Mr.  Smith,  then  I  think  the  Association 
ought  to  appoint  a  committee  in  harmony  with  him.  Now,  as  T 
understand  it,  the  report  is  rather  indefinite ;  we  have  not  heard 
from  the  other  members;  they  have  never  sent  us  any  reasons 
why  they  opposed  these  recommendations  of  Mr.  Smith,  and  it 
occurs  to  me  that  it  is  a  question  that  ought  to  be  determined  by 
the  Association  and  not  left  to  the  committee  to  determine  whether 
certain  legislation  shall  be  deferred  or  not,  but  it  is  for  the  Asso- 
ciation to  determine  and  decide  that  question.  This  question  has 
been  up  for  several  years,  and  it  occurs  to  me  that  the  time  has 
come  when  the  Association  should  take  a  stand  one  way  or  the 
other.  If  the  rest  of  the  committee  are  not  in  harmony,  if  they 
are  not  disposed  to  carry  out  what  the  Association  has  approved, 
then  we  ought  not  to  continue  the  committee — a  committee  that 
has  not  made  any  report  or  has  given  no  reason  for  not  making 
a  report-  If  they  don't  favor  Mr.  Smith,  then  I  am  in  favor  of 
appointing  a  committee  that  is  in  harmony  with  him ;  that  is  if  we 
are  in  favor  of  adopting  Mr.  Smith's  views,  I  think  we  ought  to 
appoint  a  committee  that  is  in  harmony  with  him. 

Mr.  Judd — My  recollection  of  the  status  of  the  matter  is 
precisely  as  shown  by  the  minutes  just  read  by  our  Secretary. 
Now,  at  the  last  meeting  at  Knoxville  this  matter  was  the  sub- 
ject of  one  of  the  most  thoroughly  considered  and  exhaustive 
reports  that,  in  my  judgment,  has  even  been  submitted  to  this 
Association  on  any  subject ;  indeed  it  was  so  convincing  that 
it  seems  to  be  now  a  part  of  our  proceedings  and  was  adopted 
by  the  Association  without  any  dissent,  and  that  the  Associa- 
tion approved  of  the  plan  and  the  purpose  to  have  a  bill  prepared 
and  presented  to  the  next  meeting  of  the  Legislature  and  urge 
its  passage.  Now,  to  adopt  the  suggestions  contained  here  and 
appoint  another  committee  it  seems  to  me  is  going  back  and 
starting  over,  and  ignoring  what  this  Association  has  already  ' 
done.  As  this  committee  has  made  no  report  and  has  failed  to 
respond  to  the  responsibility  that  has  been  placed  upon  it,  it 
seems  to  me  that  the  proper  plan  would  be  to  refer  this  subject 
back  to  the  same  committee  with  a  request  that  they  report  in 
accordance  with  their  duties  and  as  outlined  in  the  proceedings 
of  the  last  meeting  of  this  Association,  and  I  move  that  we  do 
so. 
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Motion  seconded. 

Mr.  Metcalf — I  do  not  agree  with  my  friend ;  I  think  we  are 
being  carried  back  to  where  we  started  if  we  follow  his  sugges- 
tion. This  committee  was  appointed  to  go  into  this  whole  sub- 
ject, and  as  they  have  not  made  a  report  I  think  we  should  refer 
the  matter  back  to  them  to  prepare  a  bill  and  go  before  the, 
Legislature  with  it.  It  seems  to  me  that  we  ought  to  adopt  the  plan 
that  has  been  followed  by  the  other  States  and  which  has  been 
found  to  be  efficient ;  I  insist  on  the  original  motion  that  Was  made 
that  the  same  committee  be  continued.  Of  course  to  now  sub- 
stitute some  other  committee  in  the  place  of  the  present  one  would 
be  to  again  go  over  all  the  ground  that  has  already  been  thor- 
oughly covered.  I  think  this  committee  ought  to  be  retained, 
with  a  request  that  they  memoralizc  the  Legislature  to  appoint 
a  committee  to  draft  an  act  so  that  the  Association  can  act  upon 
this  matter.  To  go  back  now  and  appoint  another  committee 
would,  in  my  opinion,  be  a  step  backward,  and  I  am  opposed  to  it. 
I  insist  on  the  original  motion  that  was  made. 

The  President — Is  there  any  further  discussion  before  we 
vote  on  Mr.  Judd's  motion,  which  is  to  refer  the  whole  matter 
back  to  the  original  committee  with  instructions  to  prepare  and 
submit  a  bill  to  be  presented  at  our  next  meeting? 

Motion  put  and  carried. 

The  President — Before  taking  up  the  regular  order  of  busi- 
ness we  will  take  up  the  report  of  the  committee  which  was 
deferred  from  the  programme  of  yesterday,  and  which  will  be 
presented  by  one  whose  presence  is  essential  to  any  successful 
meeting  of  this  Bar  Association ;  a  gentleman  who  has  been 
honored  in  the  past  with  the  Presidency  of  this  Association  and 
now  has  the  additional  honor  of  being  the  father  of  one  of  the 
Vice-Presidents  of  the  Association,  Mr.  Metcalf,  who  will  present 
the  report  of  the  Committee  on  Obituaries- 

The  report  was  read  as  follows : 

To  the  Bar  Association  of  Tennessee: 

Your  Committee  on  Obituaries  would  beg  to  submit  as  follows : 
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Our  Association  mourns  the  absence  of  its  President,  by  reason  of 
death,  which  came  in  the  midst  of  his  term  of  office.  He  died  at  his  home 
in  Union  City,  January  16,  1904,  from  pneumonia,  after  a  very  short  illness. 
He  was  born  February  14,  i860.  In  1886  he  married  the  only  daughter  of 
Judge  S.  W.  Cochran,  and  died  leaving  a  widow  and  seven  small  children 
surviving  him.  He  was  reared  on  a  farm  and  was  the  son  of  excellent 
parents,  whose  means  were  such  as  to  afford  him  ample  opportunity  for  a 
good  education,  of  which  he  diligently  availed  himself.  He  graduated 
from  Eminence  College,  Kentucky,  and  thereafter  took  a  law  course  in  the 
Cumberland  University  at  Lebanon,  Tennessee,  where  he  graduated  in 
1879.  Subsequently  he  entered  the  law  office  of  Cochran  &  Enloe  at  Troy, 
Tennessee,  and  was  soon  recognized  as  a  lawyer  of  unusual  promise, 
wherein  the  expectation  of  friends  was  abundantly  realized.  He  removed 
to  Union  City  in  1893,  where  he  continued  to  reside,  practicing  his  pro- 
fession, rapidly  growing  in  reputation,  until  he  had  attained  distinction  at 
the  bar,  among  the  foremost  lawyers  in  his  section  of  the  State,  and  high 
rank  in  whatever  court  he  had  the  opportunity  of  appearing — the  Supreme 
Court  of  the  United  States  among  them. 

In  person  he  was  of  medium  height  and  robust  physique ;  in  manner 
quiet,  deliberate  and  of  even  temper,  never  permitting  himself  to  be  aroused 
to  angry  discussion  with  his  antagonist  however  hot  the  contest.  This, 
with  a  remarkable  legal  acumen  and  industry  in  the  preparation  of  his 
cases,  enabled  him  always  to  conduct  the  trial  of  causes  with  a  readiness 
and  judgment  which  gave  him  decided  advantage  over  an  impulsive  ad- 
versary. To  his  capabilities  as  a  lawyer  he  added  the  prerequisites  of  a 
successful  practitioner  in  that  he  was  absolutely  clean  in  his  professional 
conduct;  absolutely  sincere,  candid  and  courteous  in  his  dealings  with  the 
court,  his  brother  lawyers  and  clients,  and  always  maintained  a  high 
standard  of  professional  ethics. 

In  the  very  meridian  of  life  he  had  earned  not  only  a  competency  for 
his  widow  and  children  and  reputation  as  a  lawyer,  but  had  accumulated 
for  his  family  the  better  heritage  of  a  good  name. 

He  was  known  throughout  the  State  and  was  honored  by  this  Associa- 
tion at  its  last  session  at  Knoxville,  Tenn.,  with  the  office  of  President,  a 
recognition  of  his  high  character  and  standing  as  a  lawyer  and  gentleman. 
Had  he  been  spared  to  survive  his  term  of  office  he  would  doubtless  have 
brought  to  bear  his  accustomed  zeal,  industry  and  circumspection  to  make 
it  a  meeting  of  exceeding  interest  and  usefulness.  We  deplore  his  un- 
timely death  and  are  comforted  by  the  fact  that  he  left  no  blight  on  our 
honored  profession. 

Aside  from  his  professional  activities  he  was  not  unmindful  of  the 
duties  of  a  citizen — an  obligation  which  we  are  pleased  to  say  the  lawyer. 
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above  all  others,  is  most  mindful  of.  In  the  discharge  of  his  duties  as  a 
citizen,  he  was  at  times  carried  into  the  realm  of  politics.  He  was  an 
active  Democrat — not  in  a  narrow,  partisan  sense,  but  zealous,  laborious 
and  sincere,  as,  indeed,  he  was  in  all  his  undertakings.  He  served  as  a 
member  of  the  State  Democratic  Committee  at  different  times,  was  fre- 
quently chairman  of  the  County  Committee,  was  State  Senator  in  1893  and 
a  delegate  to  the  National  Convention  in  1900.  He  was  thus  at  different 
times  and  in  different  official  relations  brought  in  touch  with  prominent 
men  of  the  country,  and  in  none  of  the  positions  which  he  occupied  was 
there  a  fault  in  the  discharge  of  his  duties.  Such  men  leave  their  mark 
upon  the  period  in  which  they  live,  which  "time  the  impression  deeper 
makes  as  streams  their  channels  deeper  wear." 

Mr.  Wells  was  long  a  member  of  the  Christian  Church  and  an  active 
worker  in  the  cause  of  Christianity.  His  time  and  money  he  freely  gave, 
and  that,  too,  with  a  simple  unostentation  which  modestly  portrayed  the 
Christian  spirit  which  largely  entered  into  his  entire  life  work. 

His  influence  was  always  for  morality  and  right  conduct.  He  boldly 
sustained  all  movements  in  the  interest  of  reform;  not  as  a  zealot,  but 
upon  the  broad  championship  of  right  and  justice,  decency  and  morality  in 
public,  private  and  professional  life. 

Such  a  citizen,  man  and  lawyer  was  our  lamented  President-elect. 
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Col.  John  H.  Savage  was  born  October  15,  181 5,  in  Warren  County, 
Tennessee.  He  was  among  the  first  to  join  the  Tennessee  Bar  Association, 
which  organized  twenty-three  years  ago,  and  until  extreme  age  and 
infirmity  barred  his  further  attendance,  he  made  annual  pilgrimage  to  its 
places  of  meeting,  always  cherishing  an  intense  interest  in  its  work,  and 
never  failing  to  take  an  active  and  characteristic  part  in  the  discussion  of 
papers  and  reports — a  custom  more  in  vogue  in  former  years  than  now. 
Octogenarian  in  years,  for  a  long  time  an  active  member  of  the  Association, 
thereafter  an  honorary  member,  notable  in  public  and  professional  life  for 
nearly  three-quarters  of  a  century,  his  death  deserves  a  more  extended 
notice  than  can  be  given  in  a  necessarily  condensed  report  of  the  Com- 
mittee on  Obituaries.  The  fields  traversed  by  him  in  the  versatile  walk* 
of  a  long  and  strenuous  life  could  not.  even  if  all  of  the  landmarks  were 
familiar  to  the  committee,  be  compassed  in  a  brief  report.  It  is  believed 
that  some  one,  of  his  period,  and  possessing  the  data,  will  at  an  early  day 
prepare  a  paper  wherein  the  stirring  events  of  his  remarkable  life  may  be 
chronicled  for  preservation  in  our  records. 

A  lawyer  by  profession,  which,  though  not  followed  continuously, 
whenever  pursued,  had  its  reward  of  reputation  and  success.  He  preferred 
the  more  thrilling  struggles,  "of  arms  and  of  men,"  for  he  was  a  warrior 
by  nature  and  a  politician  by  temperament.  Between  these  two  he  alter- 
natedvwith  a  relish  and  vigor,  neither  diminished  by  failure  nor  surfeited 
by  success. 

In  1836  he  responded  to  a  call  from  Gen.  Gaines  for  2,000  Mountain 
Volunteers  to  defend  the  Texas  frontier.  His  youthful  ardor  was  ruthlessly 
cooled,  no  doubt,  to  find  peace  declared  before  he  could,  with  his  troops, 
reach  the  scene  of  expected  warfare,  and  his  untried  sword  must  need  be 
returned  to  its  scabbard.  The  Florida  war  soon  following,  he,  with  his 
"Mountain  Blues,"  were  among  the  first  to  enlist  and  among  the  first  to 
make  battle,  winning  glory  in  all  of  its  marches  and  battles  until  mus- 
tered out  in  June,  1847. 

Ten  years  hence,  on  the  fields  in  Mexico,  Jie  was  found  in  the  midst  of 
the  bloody  assault  at  Molino  del  Rey,  where  he  was  seriously  wounded. 
Peaceful  years  thereafter  rolled  by,  with  distant  mutterings,  however,  from 
invisible  clouds  which  were  slowly  but  surely  gathering  beyond  the  horizon, 
when,  in  1861,  war  again  appeared.  He  gallantly  again  forged  to  the  front 
as  the  intrepid  commander  of  the  Sixteenth  Tennessee  Regiment — a  regi- 
ment made  famous  by  its  courage  and  heavy  fatalities  at  Perryville  and 
elsewhere,  and  more  memorable  still  at  Murfreesboro,  where  death  and 
wounds  depleted  further  its  decimated  ranks.  To  its  memory  he  con- 
templated erecting  a  monument  at  Murfreesboro  on  the  field  of  its  glory, 
but  thereafter  erected  it  in  the  public  square  of  his  native  town  of  Mc- 
Minnvillc,  Tennessee. 
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His  first  appearance  in  politics  was,  we  believe,  in  1841,  as  Distrrict 
Attorney,  by  appointment  for  an  unexpired  term ;  next  as  Presidential 
elector  on  the  ticket  of  James  K.  Polk  in  1844;  next  as  a  candidate  for 
Congress  in  1847.  In  the  midst,  however,  of  this  tempestuous  canvass  he 
withdrew  to  fields  of  sterner  strife  and  became  a  soldier  and  officer  in  the 
Mexican  War.  In  1849,  1851,  1855  and  185?  he  is  found  in  the  halls  of 
Congress  conspicuous  among  his  compeers,  frail  in  stature,  yet  towering 
by  the  sheer  force  of  his  indomitable  will.  Near  the  close  of  the  second 
term,  strange  to  say,  lover  as  he  was  of  excitement,  and  solicitous  as  he 
always  was  of  his  duty  to  public  service,  he  resigned  his  seat  and  returned 
to  the  more  quiet  pursuit  of  his  first  chosen  profession.  But  like  an 
impetuous  steed  he  soon  tore  loose  from  the  restraint  of  close  fitting 
harness  and  bounded  again,  in  1855,  in  a  Congressional  contest,  more 
relentless,  perhaps,  in  the  fury  of  personal  antagonism  between  the  two 
candidates  than  was  ever  known  before  or  since  in  Tennessee.  He  was 
elected  and  asserted  himself  with  his  wonted  virility  and  combativeness, 
fortified  by  integrity  of  purpose  and  conscientious  conviction,  whether  all 
the  while  wisely  or  illy  aimed  we  do  not  know,  but  certainly  with  remark- 
able power  and  effect.  After  the  war  he  ran  once  for  Governor,  but  was 
defeated.  He  was  elected  three  times  to  the  Legislature  and  served  by 
appointment  under  Gov.  Bates  on  the  first  Railroad  Commission. 

So  full  was  his  life  of  changeful  scenes,  of  relations — public,  private, 
political,  military  and  professional — that  we  have  only  ventured  to  give  a 
brief  and  running  sketch,  adding  what  another  has  said :  "With  all  the 
acrimony  which  his  public  life  engendered,  and  which  flavored  his  political 
utterances,  his  influence  was  wide  spread.  In  Tennessee  his  unusual  ability 
was  recognized  the  length  and  breadth  of  the  State.  Among  his  own 
people  great  deference  was  paid  to  the  opinions  of  the  stern  old  man." 

We  offer  an  unfinished  tribute,  leaving  it  to  another  to  complete  the 
portrait  of  a  character  unique,  strong,  brave  and  upright,  yet  at  times 
tempestuous  as  the  storm,  and  threatening  as  the  lightning  Hash  which 
thundered  and  flamed  along  his  chosen  paths. 

He  died  on  the  2d  day  of  April,  1904,  at  the  venerable  age  of  eighty- 
nine,  at  his  home  in  McMinnvillc,  Tennessee — a  home  where  he  had 
found  quiet,  but  lonely  (he  was  never  married),  intervals  of  rest  from 
scenes  of  activity  and  strife ;  a  home  where  at  last  his  wearied  body  and 
indomitable  spirit  had  their  final  parting,  with  a  prayer  already  prepared,  it 
is  said,  for  the  closing  scene,  in  the  following  tender  words:  "I  pray  Thee 
look  in  mercy  on  the  little  good  I  have  tried  to  do,  and  pardon  the  many 
things  I  may  have  committed  on  the  earth,  and  when  this  life  shall  end,  I 
pray  Thee  accept  my  spirit,  and  although  it  be  but  an  atom  in  the  bound- 
less universe  let  it  live  immortal  and  not  perish  in  endless  night" — a  restful 
prayer  at  the  end  of  a  restless  life. 
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He  was  born  on  the  4th  day  of  August,  1877,  and  died  December  29,  1903. 
His  early  preparation  for  college  was  received  from  tutors  until  1896, 
when  he  entered  the  University  of  the  South  at  Sewanee,  Tenn.,  from 
which  institution  he  was  graduated  in  1900,  with  the  degree  of  Bachelor 
of  Arts.  In  September,  1900,  he  entered  the  first  year  class  of  the  Colum- 
bia Law  School  in  New  York  City,  from  which  he  was  graduated  three 
years  later,  with  the  degree  of  Bachelor  of  Laws,  meanwhile  pursuing  a 
summer  course  in  the  law  department.  While  at  Columbia  he  was  initiated 
in  the  legal  fraternity  of  Phi  Delta  Phi. 

At  the  Columbia  Law  School  he  took,  in  addition  to  the  full  law  course, 
a  course  that  successfully  led  to  the  degree  of  Master  of  Arts,  and  he  was 
at  the  time  of  his  death  preparing  the  thesis  required  of  him  before  the 
degree  would  be  conferred. 

On  July  2,  1903,  he  was  admitted  to  practice  in  all  the  courts  in  the 
State  of  New  York,  after  passing  a  rigid  examination  exacted  by  the 
statute  of  the  State.  August  6,  1903,  a  license  was  issued  to  him  to 
practice  in  all  of  the  courts  of  Tennessee,  after  having  been  examined  and 
qualified  under  our  recently  improved  statute  in  respect  of  admission  to  the 
bar.  He  had  barely  begun  the  practice  when  death  from  pneumonia, 
scarcely  without  warning,  removed  him  hence. 

He  became  a  member  of  the  Bar  Association  of  Tennessee  in  Septem- 
ber, 1903,  immediately  upon  his  admission  to  the  bar,  thus  early  demon- 
strating an  interest  in  what  pertains  to  the  welfare  and  purity  of  the  pro- 
fession he  had  chosen.  The  untimely  taking  off  of  his  young  and  prom- 
ising life,  came  before  he  could  reach  his  heart's  desire,  to  attend  even 
one  of  the  meetings ;  yet  we  all  alike,  young  and  old,  pause  to  lay  a 
budding  flower  on  his  grave,  near  by  where  we  have  just  now  placed  the 
ripened  sheaf.  Our  youngest  member  and  our  oldest — sad  antithesis; 
melancholy  coincident— are  to-day  on  the  same  memorial  page  to  have  the 
language  of  tender  love  and  blighted  hope  transcribed  of  the  one,  and 
grateful  memories  reverentially  perpetuated  of  the  other — one  the  bright, 
buoyant  and  expectant  young  lawyer,  with  the  vast  field  of  his  glorious  pro- 
fession spread  out  before  him,  wherein  to  sow  and  reap  a  harvest  of  honor 
and  fame;  the  other  with  the  harvest  gathered  and  the  lawyer's  life  work 
done. 
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He  was  born  in  Morgan  County,  Alabama,  April  14,  1837,  where  his 
parents  had  settled  in  1817,  his  grandparents  having  come  from  North  of 
Ireland  to  South  Carolina  in  colonial  days. 

He  died  at  Memphis,  Tennessee,  February  12,  1904-  His  widow  and 
two  married  daughters  and  his  son,  Hon.  M.  R.  Patterson,  now  Con- 
gressman, survive  him. 

His  education  was  obtained  from  the  old.  field  schools,  and  his  knowl- 
edge of  law  was  literally  quarried  by  dint  of  labor  while  on  his  father's 
farm.  He  was  indeed  a  self-made  man,  in  the  sense  that,  with  an  in- 
domitable energy  and  strong  mind,  with  which  his  Maker  had  endowed 
him,  he  wrought,  without  help,  a  manhood  destined  to  be  known  and  felt 
beyond  the  boundaries  of  his  native  and  adopted  State.  He  married  Miss 
Josephine  Rice,  daughter  of  Judge  Green  Pryor  Rice,  of  Somerville, 
Alabama,  where  he  began  and  continued  the  practice  of  law  until  1861, 
when  he  entered  the  army  as  lieutenant  of  cavalry.  He  was  at  the  battle  of 
Shiloh,  the  siege  of  Corinth  and  in  many  other  engagements,  and  in  some 
he  participated  with  the  intrepid  Forrest.  By  his  gallantry  he  won  pro- 
motion from  time  to  time  until  he  became  Colonel  of  the  Fifth  Alabama 
Cavalry.  His  military  record  throughout  was  creditable  for  its  bravery 
and  devotion  to  duty. 

After  the  war  he  moved  to  Memphis,  in  1872,  and  until  the  death  of  the 
lamented  George  Gantt,  a  prince  among  gentlemen  and  a  leader  among 
lawyers,  the  two  were  partners  in  the  practice,  with  a  large  and  lucrative 
clientage.  Subsequently  his  firm  became  Patterson,  Henderson  &  Neely, 
and  so  continued  until  his  death. 

Col.  Patterson  was  a  great  advocate  rather  than  a  great  lawyer.  His 
mind  was  capacious  and  broad  in  its  sweep  rather  than  refined  and  subtle 
in  its  mechanism.  Pleas,  replications,  rejoinders,  sur-rejoinders,  rebutters 
and  sur-rebutters  were  to  him  a  deep  tangled  wild-wood,  which  he  would 
prefer  to  clear  of  its  underbrush,  to  the  end  that  he  might  grapple  with  the 
giant  oak  that  stood  in  the  midst.  His  statements  of  facts,  in  debate, 
whether  in  the  forum  or  on  the  hustings,  were  presented  with  a  clearness, 
precision  and  power  which,  if  they  did  not  always  force  conviction,  never 
failed  to  exact  admiration  and  wonder.  This  capacity  for  powerful  pre- 
sentation of  facts  before  a  jury  made  him  sometimes  unmindful  that  an 
underlying  legal  principle  which  he  had  omitted  to  analyze  would  over- 
throw the  foundations  of  the  argument  in  the  application  of  one  to  the 
other.  By  this  it  is  not  meant  to  be  said  that  he  was  by  any  means  an 
inferior  lawyer.  He  was  too  broad  and  brainy  to  be  so  counted,  as  his 
success  at  the  bar  abundantly  attests. 

It  was,  however,  on  the  political  stage  that  his  greatest  achievements 
were  had.    These  are  too  familiar  to  the  State  and  country,  and  to  mem 
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bers  of  this  Association  here  to  recount.  Suffice  it  to  say  that  in  his  can- 
didacy for  nomination  for  Governor  and  in  his  three  terms  in  Congress, 
as  Presidential  elector  and  as  a  public  speaker  called  to  other  States,  his 
reputation  became  national.  He  appeared  to  rise  higher  and  higher  in  the 
scale  of  popularity  and  of  statesmanship,  until  seemingly  within  reach  of 
higher  offices  in  the  gift  of  the  people.  Then  it  was  that  a  tidal  wave  arose 
which  bore  on  its  crest  a  political  tenet,  which  he  could  not,  in  harmony 
with  his  own  convictions,  adopt.  He  had  not,  however,  the  power  to  roll 
it  back,  nor  yet  the  weakness,  as  he  conceived  it,  to  yield  to  its  current. 

His  next  candidacy  for  Congress  resulted  in  defeat,  and  thereafter,  with 
a  manly  fortitude  in  the  midst  of  political  disappointments,  he  resumed 
the  pursuits  of  private  life,  and  was  rapidly  regaining  his  lost  clientage 
when  death  came  and  closed  a  notable  and  noble  career,  wherein  the  affec- 
tion, admiration  and  respect  of  all  are  its  fitting  reward. 

We  of  your  committee  who  were  for  .  years  in  constant  contact  with 
him  as  a  lawyer  and  in  daily  association  with  him  as  a  companion  and 
friend,  beg  permission  in  this  report  to  testify  to  our  profound  personal 
respect  and  deep  personal  regard  for  him  whose  loss  to  us  is  indeed  a 
daily  bereavement. 
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©alutn  If.  glance. 

At  the  close  of  the  eighteenth  century  there  settled  in  the  valley  of 
Virginia  David  Vance  and  his  wife,  Mary,  in  whom  was  exemplified  the 
sturdy  manhood  and  sterling  womanhood  of  the  Scotch-Irish  Presbyte- 
rian. 

In  the  nineteenth  century  they  removed  from  Winchester,  Virginia,  to 
Kentucky,  thereafter  to  Urbana,  Ohio,  where  Calvin  Fletcher  Vance  was 
born  September  7,  1820.  He  there  grew  to  manhood,  graduating  in  the 
law  from  Miami  University ;  thence  he  shortly  afterwards  moved  to 
Panola  County,  Mississippi,  where  he  began  the  practice  of  his  profession; 
thence  during  the  forties  he  removed  to  Batesville,  Mississippi,  and  in 
1847  he  located  in  Memphis,  Tennessee,  where  he  continued  the  practice 
until  his  death,  barring  the  period  of  the  Civil  War.  He  died  on  the 
25th  day  of  September,  1903,  at  the  age  of  eighty-four,  full  of  the  fruitage 
of  honor — the  cultivation  of  years,  now  at  last  ripened  and  gathered,  to  be 
cherished  by  widow,  son  and  daughter,  and  by  friends  without  number. 
His  life  was  a  continuous  benediction  to  all  with  whom  he  became  closely 
associated,  for  during  all  this  period  there  was  nothing  to  mar  the  purity 
and  uniformity  of  his  honorable  and  lovable  life.  He  was  a  congenial 
companion,  tender  in  his  sympathies,  broad  in  his  estimate  of  his  fellow 
men,  and,  guileless  himself,  he  was  absolutely  trustful  of  others,  a  chari- 
table infirmity  which  in  later  years  practically  swept  from  him  the  com- 
petency he  had  secured  by  his  toil  in  early  life.  Had  all  of  the  members  of 
the  Association  known  him,  as  two  of  your  committee  did.  you  would 
concur  that  no  tribute  could  be  fullsome  or  commensurate.  He  was  un- 
obtrusive, simple  in  his  tastes  and  environments,  kind  hearted,  generous  and 
genial,  yet  strong  in  mentality  and  universally  informed,  for  his  reading 
was  extensive,  both  in  English  and  ancient  classics.  Withal  he  was  a 
lawyer  of  ability  and  success,  attained  through  years  of  study  and  laborious 
practice,  marked  by  professional  integrity  of  the  highest  type.  He  was  a 
man  of  many  interesting  eccentricities,  quaint  sayings  and  unique  habits  of 
expression,  which,  while  they  were  a  source  of  mirthful  enjoyment  to  his 
brother  lawyers,  detracted  nothing  from  the  estimate  of  his  sterling  traits 
and  quiet  dignity.  He  was  neither  gushing  nor  reticent,  yet  a  fountain  of 
droll  humor  was  ever  ready  to  flow  for  the  entertainment  of  his  friends. 

This  humor,  interwoven  with  sage  and  solemn  suggestions  and  ac- 
companied with  a  drollness  of  voice,  manner  and  expression,  together  with 
a  readiness  to  cast  its  vein  along  lines  specially  suited  to  the  occasion,  and 
to  the  temper  of  the  hearers,  made  him  a  postprandial  speaker  of  unusual 
cleverness.  The  Association  doubtless  recalls  the  banquets  of  earlier 
years,  when  the  closing  sessions  of  our  meetings  were  enlivened,  our 
hearts  made  joyous  and  our  merriment  exhilarated  by  his  sallies  of 
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humor,  versatile  and  quaint,  sometimes  directed  to  a  brother  lawyer  near 
by,  but  without  the  sting  of  a  barbed  arrow. 

Thus  the  old  ones  are  passing  away  who  were  the  pioneers,  so  to  speak, 
in  organizing  and  vitalizing  our  Association.  It  is  a  solace  to  the  middle 
aged  who  survive  and  are  maintaining  and  strengthening  it,  as  it  is  en- 
couraging to  the  younger  men,  who  are  to  follow,  that  our  pages  should 
contain  tributes  to  those  whose  lives  have  earned  honorable  mention,  and 
have  won  worthy  imitation,  as  has  that  of  our  friend  and  deceased  member, 
Calvin  F.  Vance. 
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Mr.  Malone — Mr.  President,  I  don't  know  that  anything  can 
be  said  upon  occasions  of  this  kind  that  would  add  to  what  has 
been  so  beautifully  expressed  in  the  paper  which  has  just  been 
read  before  us,  because  to  attempt  to  add  anything  would  be  like 
attempting  to  guild  refined  gold.  Col.  John  H-  Savage,  Josiah  Pat- 
terson and  Calvin  S.  Vance  I  knew  well  and  nearly  every  mem- 
ber of  this  Association  knew  them,  and  I  can  truly  say  that  to 
know  them  better  was  to  love  them  more.  What  I  desire  to  say, 
Mr.  President,  is  that  I  believe  we  owe  to  this  committee,  and 
especially  to  our  brother  and  friend,  Mr.  Metcalf,  who  has  taken 
such  an  especial  interest  in  this,  a  very  great  debt  of  gratitude. 
This  committee  has  not  merely  performed  its  duty  which  has 
been  imposed  upon  them  in  a  very  beautiful  way,  but  it  has  done 
it  in  a  manner  that  is  complimentary  to  this  Association — not  only 
complimentary  to  them,  but  complimentary  to  the  Association, 
and  I  think  something  ought  to  be  said  about  these  good  men, 
for  they  were  good  men.  I  don't  think  I  ever  saw  anything  that 
came  in  so  fittingly  and  so  well,  especially  as  it  comes  in  before 
these  young  men  that  were  admitted  this  morning.  I  may  be  a 
little  wrong  in  my  views  of  the  profession,  but  I  believe  the  lfcgal 
profession  owes  a  duty,  not  only  to  itself,  but  that  it  owes  a  duty 
to  the  people  among  whom  it  has  lived  and  the  people  who  sup- 
port it  and  have  encouraged  it.  It  owes  a  debt  to  the  people 
among  whom  it  lives,  and  I  think  it  very  right  and  very  proper 
that  when  great  and  distinguished  men  like  these  have  passed 
away  that  proper  tributes  be  paid  to  their  memory;  I  think  we 
ought  to  adopt  the  report,  and  I  think  we  not  only  ought  to  adopt 
the  report,  but  I  move,  Mr.  President,  that  the  Association  return 
its  thanks  to  this  committee  for  having  performed  its  duty  so 
well  this  year  in  the  memorials  which  they  have  presented  to  the 
Association. 

Mr.  Champion — In  seconding  that  motion  I  want  to  say  one 
word,  and  that  is  in  reference  to  Mr.  Overton  Lea,  the  young 
man  spoken  of  so  beautifully  by  the  committee;  I  don't  think  I 
ever  knew  a  finer  young  man.  He  was  a  young  man  of  magnifi- 
cent character  and  he  was  extremely  well  equipped  for  his  years, 
and  he  had  a  very  bright  prospect  indeed  before  him.  I  want  to 
simply  refer  to  him  because  of  his  extreme  youth  and  his  mag- 
nificent character. 
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Mr.  Hayes — Mr.  Chairman,  I  want  to  say  this,  that  during 
my  whole  experience  as  a  member  of  this  Bar  Association  I 
never  heard  such  a  fine,  touching  and  beautiful  report  on  such  a 
subject  as  this  one  made  by  our  chairman  here,  Mr.  Metcalf, 
concerning  the  departure  of  any  member  of  our  Association,  and 
I  think  the  report  not  only  should  be  adopted  and  spread  on  our 
minutes,  but  that  the  Secretary  should  be  requested  to  send  a 
copy  to  the  families  of  each  of  our  dead  brethren.  They  are  so 
fine  and  so  beautiful — so  beautiful  in  their  expressions,  that  I 
know  it  would  be  duly  appreciated  by  all  who  were  related  to 
our  dead  brethren.  I  never  knew  a  finer  man  or  a  more  honest, 
upright  lawyer  than  Mr.  John  E.  Wells,  our  late  President,  and 
when  he  went  across  the  river  I  think  the  members  of  the  bar  lost 
one  of  the  finest  and  one  of  the  most  honest  and  upright  mem- 
bers that  we  ever  had.  It  was  such  a  shock  to  me  that  a  man 
of  his  bodily  health — for  he  always  seemed  to  be  in  fine  health — 
should  pass  away ;  I  did  not  see  how  he  could  die. 

Now,  in  reference  to  Mr.  Patterson,  I  have  known  him  all  of 
my  life ;  there  never  was  a  more  earnest  and  truthful  man  than  he 
was.  He  was  a  man  that  always,  in  my  judgment,  took  the  right 
position  under  all  circumstances,  and  I  think  we  ought  to  pass 
a  resolution  complimentary  to  the  committee  for  the  beautiful 
and  truthful  resolutions  that  they  have  read  before  this  Associa- 
tion this  morning.  I  never  in  my  life  more  thoroughly  enjoyed 
anything  than  this  paper  that  has  been  read  here  by  this  com- 
mittee. 

The  President  (to  Mr.  Malone) — Do  you  accept  the  amend- 
ment? 

Mr.  Malone — Yes,  sir. 

Mr.  Maynard — I  take  it  for  granted  that  the  resolution  car- 
ries with  it  the  printing  of  the  resolutions  in  the  Proceedings  of 
the  Association  ? 

Mr.  Hayes — Yes,  sir. 

The  President — That  will  be  done  as  a  matter  of  course. 

Mr.  Judd — I  have  been  sitting  here  thinking  about  these 
papers  that  have  been  read  time  and  time  again,  and  I  have  re- 
solved that  I  would  keep  my  seat,  and  then  again  I  felt  as  though 
I  could  not.  I  do  not  want  to  make  an  admission  that  I  am  get- 
ting old  myself,  yet  when  I  hear  these  papers,  read  I  begin  to 
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think  about  the  history  of  this  Association  and  I  am  reminded  of 
the  fact  that  I,  too,  after  awhile,  will  have  to  go  across  the  valley. 
I  was  one  of  the  charter  members  of  the  Association,  and  I  have 
abided  by  it  since  then,  and  unless  something  shall  happen  that 
I  am  not  able  to  control  T  shall  be  a  member  as  long  as  I  live. 
And  I  thought  how  beautiful  it  would  be  if,  after  I  have  crossed 
over  the  valley,  my  brothers  of  the  legal  profession,  of  which  I 
have  been  a  member  for  nearly  forty  years,  should  deem  it  just 
to  me  and  to  my  character  as  a  lawyer  to  preserve  in  the  proceed- 
ings of  this  Association  for  my  children  a  report  of  my  profes- 
sional life.  The  remarks  that  I  make,  Mr.  President,  may  seem 
singular  without  any  explanation,  but  they  have  a  purpose.  To 
the  younger  men  of  our  profession  who  are  coming  on,  and  upon 
whom  are  now  devolving  the  duties  and  responsibilities  of  the 
lawyers  of  Tennessee  and  of  this  Association,  I  want  to  impress 
them  with  the  importance  of  an  upright,  honorable  character  as  a 
lawyer.  I  don't  believe  that  it  is  possible  for  a  man  to  impress 
himself  upon  his  brethren  of  the  profession,  upon  the  world  and 
upon  society  in  any  better  manner  than  to  say  I  have  lived  an 
upright,  honorable  life  in  my  profession  as  a  lawyer,  and  I  think 
the  records  that  we  are  making  of  our  brethren  who  have  left  us 
and  crossed  over  the  valley  should  be  an  inspiration  to  the 
younger  members  of  this  Association  and  of  the  bar  as  they  go 
forward  to  take  the  place  of  the  older  ones  to  write  these  beautiful 
obituary  reports  of  the  characters  of  those  who  have  gone  before 
them.  No  higher  tribute  to  manhood  can  possibly  be  paid  than 
to  say  of  a  man  that  he  honored  the  profession  of  the  law,  for 
certainly  if  he  was  an  honor  to  it  it  will  honor  him. 
The  motion  was  put  and  carried. 

The  President — Gentlemen,  I  notice  that  the  Association  is 
honored  by  the  presence  of  His  Excellency,  the  Governor  of  Ten- 
nessee, and  I  wish  to  ask  the  Governor  if  he  will  kindly  take  a  seat 
as  next  friend  of  the  court.  We  hope  to  have  a  few  words  from 
the  Governor  at  a  later  time.  The  next  thing  on  our  programme 
is  a. paper,  "Slavery  in  Tennessee,"  which  will  be  presented  by  a 
distinguished  member  of  the  Association  from  the  Williamson 
County  bar.  a  faithful  and  a  tried  old  guard  of  this  Association, 
Mr.  J.  H.  Henderson,  of  Franklin. 

Mr.  Henderson — I  feel  like  saying,  preliminary  to  reading 
my  paper,  that  the  faithful  and  efficient  manner  in  which  other 
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gentlemen,  both  yesterday  and  to-day,  have  performed  the  duties 
assigned  to  them  has  created  a  great  deal  of  dissatisfaction  in 
my  mind  with  my  paper,  but  having  agreed  to  read  the  paper  I 
shall  have  to  inflict  it  upon  you  whether  I  wish  to  or  not.  ( See 
Appendix.) 

The  President — Gentlemen,  great  men,  history  teaches  us, 
especially  in  literary  achievements,  go  by  groups.  Greece  had 
her  age  of  Pericles,  Rome  her  age  of  Augustus,  England  her 
Elizabethan  age,  so  Chattanooga  has  her  age  which  might  be 
termed  the  age  of  Thomas  and  Gaines,  the  age  of  lyric  verse  and 
poetic  outburst.  One  of  the  twin  poet  laureates  is  Mr.  Albert 
W.  Gaines,  who  will  now  read  us  a  poem  entitled  "Fink  vs. 
Evans,  nth  Pickle,  413." 

Mr.  Gaines — The  two  restrictions  placed  upon  me  by  the 
honored  President  of  this  Association  in  regard  to  the  paper 
which  I  should  read  on  this  occasion  were,  first,  that  I  should 
have  a  legal  subject,  and  secondly,  that  I  should  treat  it  in  a 
poetical  way. 

Now,  there  is  little  poetry  in  dry,  prosy  law;  in  fact,  poetry 
and  law  are  so  very  different  that  the  terms  almost  amount  to  a 
contradiction,  and  the  restrictions  placed  upon  me,  therefore, 
have  a  fatal  look  about  them. 

Poetry  is  like  the  brook  flowing  gently  and  musically  on  as  it 
"strays  with  willing  sport  to  the  wild  ocean,"  law  is  like  the  drag- 
ging of  heavy  artillery  over  the  rugged  Alps ;  poetry  rises  from  a 
bed  of  roses  blushing  with  the  dawn,  smiles  at  noonday,  gives  a 
benediction  at  eventide  and  sings  out  the  night  with  Philomela; 
the  law  never  rises,  as  it  never  sleeps;  throughout  the  day, 
throughout  the  night,  the  law  is  watchful  and  awake ;  while  Pe- 
gasus, the  winged  poetical  steed,  is  quietly  sleeping  in  some  se- 
questered spot,  Themis,  the  stern  goddess  of  justice,  is  upon  the 
watch-tower  standing  guard  over  the  destinies  of  men. 

If,  therefore,  what  I  have  to  read  to  you  does  not  please,  I 
ask  you  to  charitably  draw  your  indictment  against  the  restric- 
tions placed  upon  me,  and  not  even  include  me  as  a  particcps 
cri  minis. 

Poem  read.    (See  Appendix.) 

The  Association  then  adjourned  until  2:30  p.  m. 
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AFTERNOON  SESSION,  2:30  P.  M. 

Meeting  called  to  order  by  the  President. 

The  President — The  first  thing  on  our  programme  is  the 
report  of  the  Committee  on  Judicial  Administration  and  Remedial 
Procedure.  The  chairman  of  that  committee,  Mr.  Shields,  is 
unavoidably  absent,  but  another  member  of  that  committee  has 
been  fcr  manv  years  a  faithful  and  earnest  member  of  the  Asso- 
ciation, and  who  is  now  a  member  of  the  Court  of  Chancery  Ap- 
peals, Judge  Barton,  has  kindly  agreed  to  prepare  a  report  and 
submit  it  to  us  to-day. 

Judge  Barton — Mr.  Chairman  and  Gentlemen  of  the  Associa- 
tion: Our  very  handsome  President  called  upon  me  about  a  week 
ago  with  the  statement  that  the  chairman  of  this  committee  had 
declined,  on  account  of  the  onerous  duties  imposed  upon  him,  to 
make  a  report  upon  this  subject,  and  as  he  did  not  have  time  to 
communicate  with  any  of  the  other  members  he  had  selected  me 
as  the  proper  member  to  make  the  report,  and  it  struck  me  tnat 
probably  that  was  the  best  thing  that  could  be  done,  but  in  order 
that  I  might  not  scatter  too  much  the  President  kindly  sent  me 
a  copy  of  the  by-laws  which  regulates  the  duties  of  this  commit- 
tee. When  I  saw  that  this  committee  was  charged  with  the  duty 
of  observing  the  working  of  our  entire  judicial  system.  I  was 
then  sure  that  he  had  hit  the  right  man,  because  I  was  certain 
that  there  was  no  one  who  knew  more  about  the  workings  of 
our  judicial  system  than  I  did,  because  I  was  thoroughly  in- 
formed, and  when  I  learned  that  the  committee  was  also  charged 
with  the  collection  of  all  information  on  this  subject,  then  I 
knew  that  he  had  struck  the  right  place,  because  I  had  been  in 
contact  with  all  of  the  members  of  the  bar  in  Middle,  West  and 
East  Tennessee,  but  when  it  came  to  searching  for  the  informa- 
tion that  I  had  collected  I  could  not  find  it.  However,  when  it 
came  down  to  entertaining-  projects  for  reform,  why,  then  I  was 
all  right  again.  I  wrote  to  the  different  reformers  throughout 
the  State,  but  1  did  not  write  to  my  friend  Malone  of  Memphis, 
because  I  believed  he  would  be  afraid  to  really  write  me  his 
views  as  to  what  portion  of  our  judicial  system  he  desired  to 
reform  first,  but  I  wrote  to  all  of  the  Circuit  Judges  in  substance 
requesting  them  to  let  me  know  what  could  be  done  to  reform 
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them;  I  did  not  write  to  the  Chancellors,  because  I  was  of  the 
opinion  that  they  could  not  be  reformed.  So  without  further 
apologies  I  will  read  the  report  which  was  gotten  up  on  the  spur 
of  the  moment. 

The  report  was  then  read  as  follows : 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

Your  Committee  on  Judicial  Administration  and  Remedial  Procedure 
begs  leave  to  report  as  follows: 

Since  the  last  meeting  of  the  Association  there  has  been  no  session  of 
the  Legislature,  and  therefore  no  changes  in  remedial  procedure  in  this 
State.  We  refer  to  the  report  of  the  last  committee,  found  on  pages 
44  to  50  of  the  proceedings  of  the  Association  for  a  full  report  of  the 
Acts  of  the  General  Assembly  passed  at  the  last  General  Assembly  affect- 
ing remedial  procedure  in  this  State. 

As  to  the  effect  and  operation  of  the  several  acts  there  set  out  passed  by 
the  preceding  Legislature,  there  is  nothing  that  we  deem  worthy  of  note  or 
special  mention  in  this  report,  unless  it  be  the  several  statutes  providing 
for  jury  commissions  in  different  counties. 

So  far  as  we  have  been  able  to  learn  these  laws  have  given  general 
satisfaction,  and  our  information  is  that  there  is  a  disposition  to  ask 
that  similar  laws  be  extended  to  other  counties  in  the  State.  As  might 
have  been  expected,  the  operation  of  these  jury  commission  laws  have  in 
some  cases  been  attended  with  some  inconvenience.  But  on  the  whole 
they  have  been  found,  as  we  believe,  very  beneficial,  and  have  in  a  large 
measure  been  corrective  of  certain  evils  of  long  standing,  and  which  have 
tended  to  bring  the  system  of  trial  by  jury  into  more  or  less  disrepute. 
These  laws  have  met  with  much  favor  in  those  counties  where  the  profes- 
sional juror  had  become  a  chronic  and  ever  present  evil,  and  also  in  those 
counties  where  the  trading  or  swapping  of  favors  between  magistrates 
had  become  the  rule. 

Your  committee  has  interviewed  personally  or  by  letter  the  several 
Circuit  Judges  who  have  been  called  upon  to-administer  ana  apply  these 
jury  commission  laws,  and  from  their  statements  find  and  report  that  in 
small  counties,  where  the  population  is  small  and  scattered  over  a  large 
territory,  that  the  strict  enforcement  of  the  jury  commission  law  is  at- 
tended with  considerable  practical  inconvenience  and  expense,  in  that  the 
jurors  drawn  will  frequently  be  found  to  live  in  widely  separated  sections, 
entailing  considerable  cost  and  expense  to  reach  them,  and  that  frequently 
where  they  are  summoned  their  attendance  is  likely  to  entail  some  suffer- 
ing and  inconvenience. 

We  find,  therefore,  that  all  the  judges  agree  in  reporting  that  laws 
of  this  kind  have  to  be  administered  with  considerable  latitude  and 
practical  discretion.  And,  indeed,  the  laws  provide  for  just  such  an  appli- 
cation.   But  if  they  are  administered  in  this  practical,  common  sense  way 
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they  are,  as  heretofore  stated,  found  to  be  quite  beneficial  for  several 
reasons. 

These  laws  prevent  trading  in  the  matter  of  jurors,  they,  in  a  large 
measure,  eliminate  the  professional  juror,  and  they  bring  home  to  a  very 
large  number  of  citizens  a  more  intimate  and  accurate  knowledge  of  the 
operation  of  our  institutions,  and  afford  to  almost  every  citizen,  sooner  or 
later,  an  opportunity  for  the  exercise  of  one  of  the  highest  rights  and 
duties  of  citizenship,  that  of  acting  as  arbiter  in  differences  of  his  fellow 
citizens  and  of  being  an  active  factor  in  the  administration  of  the  law  of 
the  land. 

Under  the  jury  system  as  hertofore  practically  in  force,  especially  in 
the  larger  .counties  of  the  State,  certain  very  decided  evil  practices  and 
influences  have  grown  up.    One  of  the  greatest  evils  of  the  day,  and  one 
leading  to  the  most  dire  results  has  been  that  of  a  want  of  confidence  in 
and  respect  for  the  administration  of  the  law  as  practically  carried  on  in 
our  courts  of  justice,  especially  in  jury  trials.   This  want  of  confidence  was 
party  justified  by  reason  of  the  packing  of  the  juries  in  some  instances 
with  worthless  and  disreputable  material.    But  probably  the  greatest  evil 
resulted  from  an  exaggeration  in  both  public  and  private  criticism  of  the 
administration  of  justice  in  our  courts.    In  at  least  some  of  the  counties 
in  the  State  jury  service  had  become  practically  limited  to  a  very  small 
class  of  people,  many  of  whom  had  become  what  are  known  as  profes- 
sional jurors.    And  while  as  a  matter  of  fact  among  this  class  are  found 
many  really  honest  and  capable  men,  still  they  were  not,  as  a  rule,  men  of 
very  wide  experience,  or  of  much  culture  or  information.   And  in  addition 
to  this  they  had  come  to  be  regarded  with  little  respect  or  toleration.  The 
result  also  was  that  a  very  large  proportion  of  our  citizens  were  never 
called  upon  to  serve  a  jurors  at  all.  and  through  the  criticisms  above 
mentioned,  both  public  and  private,  they  had  come  to  believe  that  the  ad- 
ministration of  justice  was  confined  almost  entirely  to  this  professional 
class  ;  and  in  as  much  as  they  themselves  were  never  called  upon  to. serve 
as  jurors,  it  became  a  matter  of  common  belief  that  only  the  less  reputable 
citizens  were  chosen  to  act  in  such  capacity.    The  result,  however,  of  the 
jury  commission  law  has  been  that  men  in  every  class  and  walk  of  life  are 
now  being  called  upon  to  serve  as  jurors.    Instead  of  the  selection  being 
confined  to  the  personal  friends  and  acquaintances  of  the  Justice  of  the 
Peace  or  to  the  hangers-on  about  the  court-house  belonging  to  the  class  of 
strictly  professional  jurors,  men  of  every  class  and  calling  and  of  every 
section  are  now  finding  themselves  called  upon  to  serve  as  jurors.  Pro- 
fessional men,  bankers,  wholesale  merchants,  mechanics,  railroad  men, 
farmers,  laborers.    We  have  it  from  judges  who  have  been  administering 
these  laws  that  the  effect  of  this  is  to  bring  home  to  all  these  men  the 
knowledge  and  belief  that  there  is  an  attempt  to  honestly  and  rigidly  en- 
force the  laws  of  the  land,  with  the  result  that  a  greater  confidence  and 
respect  for  the  administration  of  the  law  is  being  built  up  in  the  commu- 
nities where  these  laws  are  in  force.    We  are  told  that  a  very  large 
number  of  men  so  summoned  ask  to  be  released  and  present  many  tearful 
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and  earnest  statements  and  petitions  showing  that  they  will  suffer  irre- 
parable damage  if  called  upon  to  serve.  Our  judges  rightfully  exercise  a 
practical  and  sensible  discretion  in  these  matters,  and  where  it  appears  that 
actual  or  severe  loss  will  follow  the  applicants  are  usually  excused. 
But  even  when  this  is  true,  the  actual  administration  of  the  law  is  brought 
home  to  this  class  of  our  citizens  who  have  not  heretofore  participated 
in  it,  and  a  greater  respect  and  confidence  is  built  up  in  these  communi- 
ties. And  this  we  believe  is  one  of  the  greatest  benefits  to  be  derived  from 
these  laws.  It  may  be  that  practical  experience  will  demonstrate  the 
necessity  and  wisdom  of  certain  amendments  to  these  laws,  but  we  cannot 
doubt  but  that  they  will  be  more  widely  extended  and  more  thoroughly 
appreciated  in  the  future. 

As  stated  above,  we  do  not  deem  it  important  to  mention  any  of  the 
other  laws  passed  by  the  last  Legislature,  as  we  have  not  had  any  mattei 
pertaining  to  their  operation  specially  brought  to  our  attention. 

The  Board  of  Law  Examiners  have  been  thoroughly,  and,  as  we  believe, 
wisely  and  justly  administering  the  law  passed  by  the  last  Legislature 
providing  for  the  examination  of  applicants  for  law  licenses.  We  cannot 
doubt  that  this  law  will  ultimately  prove  to  be  a  very  wise  and  beneficial 
one  to  the  bar,  the  bench  and  the  country  at  large.  But  it  has  not  yet 
been  in  operation  sufficiently  long  for  its  results  to  be  known,  except 
that  we  feel  sure  that  we  are  safe  in  saying  a  more  competent  and  worthy 
bar  is  sure  to  result  from  the  operation  of  this  law. 

Your  committee  has  not  had  called  to  its  attention  specially  any  par- 
ticular evil  or  any  special  remedy  upon  which  we  deem  it  important  to 
report.  We  thoroughly  concur  in  the  reports  of  the  previous  committees 
and  in  the  action  of  the  Association  in  reference  to  the  wisdom  and 
propriety  of  passing  the  several  bills  heretofore  recommended  by  the  Asso- 
ciation and  set  out  on  pages  47,  48,  49  of  the  proceedings  of  the  last 
meeting  of  the  Bar  Association. 

That  there  are  still  evils  and  defects  in  judicial  administration,  old 
remedies  which  can  be  improved  upon  by  legislative  amendment,  and  new 
remedies  and  methods  introduced,  goes  without  saying.  But  so  far  as 
this  committee  is  advised  there  is  no  special  public  demand  for  any 
radical  change  in  judicial  administration.  It  is  a  fact  well  known  to  all  of 
us  who  have  for  years  actively  participated  in  the  proceedings  of  the  Bar 
Association  that  we  have  from  time  to  time  taken  ourselves  more 
seriously  than  have  the  public  or  General  Assembly.  A  great  many  things 
have  been  suggested  from  time  to  time  in  reports  of  committees  to  the  Bar 
Association  which  have  not  met  with  any  generous  response  on  the  part 
of  the  General  Assembly  or  of  the  people. 

By  this  we  do  not  mean  that  we  should  grow  lukewarm  in  such  re- 
forms. But  it  takes  time  to  educate  the  public.  And  it  has  been  one  of 
the  misfortunes  of  our  Association  that  usually  members  of  committees 
(as  in  this  case)  make  their  reports  upon  the  spur  of  the  moment  and 
without  opportunity  of  any  particular  consultation  or  study  upon  the  part 
of  the  members  of  the  committee.   And  unfortunately,  as  your  committee 


> 


68  PROCEEDINGS  OF  THE  ' 

thinks,  for  the  public  as  well  as  for  the  Bar  Association,  the  attendance 
on  the  meetings  of  the  Association  has  been  quite  limited.  And  while,  as 
those  of  us  who  for  years  have  been  in  almost  constant  attendance  upon 
these  meetings  think,  the  quality  of  those  who  do  attend  is  quite  up  to 
the  mark  of  the  average  lawyer  in  the  State,  yet  so  many  members  of  the 
bar,  including  many  of  the  ablest  members,  have  constantly  absented  them- 
selves from  its  meetings,  and  many  indeed  have  failed  to  connect  them- 
selves with  the  Association  at  all,  that  the  result  has  been  that  the  Bar 
Association  has  not  been,  as  it  should  be,  thoroughly  representative  of  the 
bar  of  the  State.  The  members  of  your  committee  have  heard  it  sug- 
gested that  one  reason  why  many  have  kept  themselves  away  from  the 
meetings  is  that  there  has  been  from  time  to  time  a  disposition  to  consiJer 
the  Association  an  embryonic  Legislature,  and  to  pass  upon  all  sorts 
of  suggestions  without  mature  thought  or  consideration.  For  this  and 
other  reasons  your  committee  is  of  the  opinion  that  as  a  rule  it  will  be 
wise  for  the  Association,  while  entertaining  all  kinds  of  suggestions,  not  to 
take  action  upon  any  particular  matter  until  there  is  an  evil  of  such 
flagrant  character  as  to  become  a  matter  of  general  public  knowledge  and 
comment  and  until  a  remedy  is  suggested  which  bears  such  intrinsic  evi- 
dence of  its  value  as  to  readily  commend  itself  to  public  approval. 

For  these  reasons,  while  we  have  had  some  suggestions  made  to  us, 
and  while  the  members  of  the  committee  might  themselves  suggest 
possible  changes  in  remedial  procedure,  etc.,  yet  we  do  not  know  of  any 
measure  that  comes  up  to  the  requirements  we  have  suggested  which  we 
deem  calls  for  present  action  by  the  Bar  Association.  In  general  terms, 
however,  we  desire  to  say  that  we,  the  committee,  recognize,  and  we  feel 
that  the  Association  must  recognize  the  fact  that  we  live  in  a  most  en- 
lightened and  progressive  age.  Modern  progress  and  invention  has  brought 
about  a  complicated  system  of  civilization  and  life  which  necessitated 
changes  in  the  systems  which  at  one  time  met  every  requirement  of  the 
then  existing  civil  order.  Systems  and  procedures  which  were  adapted  to 
widely  scattered  populations,  slow  and  leisurely  means  of  communication, 
the  day  of  the  stage  coach  and  prairie  schooners,  are  not  adapted  to  and 
will  not  suffice  for  the  present  day  of  lightning  express,  telephone  and 
telegraph.  The  law  of  the  survival  of  the  fittest  is,  as  ever,  active  and 
supreme,  and  under  that  law  the  people  of  our  State  cannot  live  and  pros- 
per unless  they  compete  and  keep  up  with  other  States  and  communities 
in  the  celerity,  certainty  and  dispatch  of  business.  Upon  the  bench  and 
the  bar  of  Tennessee  devolves  the  duty  of  seeing  that  life  and  property 
are  made  safe  and  secure,  that  the  administration  of  the  law  is  made  as 
swift  and  as  certain  as  possible,  that  the  lines  on  which  commerce  and 
business  shall  travel  are  made  easy  and  certain.  The  day  when  a  com- 
munity could  tolerate  that  vast  business  interests  and  property  should 
be  tied  up  for  years  is  past. 

So,  without  indicating  any  special  remedy,  your  committee  may  say  in 
general  terms  that  any  remedy  or  change  of  procedure  which  will  hasten 
the  safe  and  certain  dispatch  of  business  is  to  be  approved  and  corn- 
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mended.  Every  effort  should  be  made  in  every  possible  way  to  remove 
all  the  law's  delay  so  far  as  is  consistent  with  an  honest  and  just  admin- 
istration of  the  law. 

We  may  further  say,  without  knowing  the  character  of  the  contents 
of  the  paper  to  be  read  next  after  this  report,  we  feel  reasonably  certain 
th'at  the  plea  made  by  our  young  brother  for  dispensing  with  the  return 
term  is  a  step  in  the  right  direction.  In  other  words,  parties  should  be 
compelled  to  settle  matters  at  issue  between  them  at  the  earliest  possible 
day,  not  only  as  a  matter  of  justice  to  the  one  injured,  but  as  a  matter  of 
public  right  and  interest 

In  the  same  line  we  say  that  every  remedy  that  looks  to  immediate 
action  by  the  courts  upon  all  preliminary  matters  is  also  to  be  com- 
mended by  the  Bar  Association  of  the  State. 

For  the  reasons  heretofore  stated,  however,  your  committee  does  not 

deem  it  best  to  present  any  formal  bill  or  act  covering  any  of  these 

matters.  _ 

,  R.  M.  Barton, 

R.  Lee  Bartels, 

for  the  Committee. 

Judge  Barton — I  was  talking  with  a  member  of  the  bar  to- 
day, who  suggested  that  he  thought  it  would  be  a  good  thing 
if  we  would  elect  judges  who  had  more  sense,  but  I  did  not  think 
that  it  was  necessary  to  report  that;  I  thought  probably  he  had 
lost  his  last  case. 

I  am  inclined  to  think  that  the  General  Assembly  and  some- 
times the  public,  has  taken  very  much  the  same  view  of  the  Bar 
Association  that  a  peripatetic  philosopher  whom  I  once  knew 
who  traveled  up  through  the  Counties  of  Jefferson  and  Greene, 
where  the  population  was  rather  thinly  scattered,  and  who,  when- 
ever he  reached  a  habitation  near  meal  time,  would  always  accept 
of  the  hospitality  of  the  inmates — that  being  quite  a  habit  among 
the  people  in  that  section  of  the  country  during  those  times.  He 
was  once  partaking  of  a  meal  at  one  of  these  residences,  and 
when  he  had  eaten  about  three  times  as  much  as  he  ought  to  and 
was  regretting  that  he  could  not  eat  £tiy  more,  and  was  about 
to  move  back  from  the  table,  the  landlady,  partly  in  a  spirit  of 
satire  and  partly  in  a  spirit  of  hospitality,  spoke  to  him,  and  re- 
gretting that  he  did  not  eat  more,  said  that  she  was  afraid  that  he 
did  not  appreciate  their  cooking;  but  he  said  it  was  very  good 
zvhat  there  zvas  of  it;  thereupon  she  hastened  to  assure  him  that 
there  was  plenty  more  in  the  cupboard  and  plenty  of  hot  biscuits 
in  the  stove,  but  he  said  he  did  not  care  to  eat  any  more,  he  had 
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had  a  plenty,  such  as  it  was.  I  am  of  the  opinion  that  the  public 
sometimes  thinks  that  the  Bar  Association  is  very  good  what 
there  is  of  it,  but  that  there  is  a  plenty  such  as  it  is. 

Mr.  Judo — How  many  counties  in  the  State  have  the  reform 
jury  law? 

Mr.  Barton — I  am  under  the  impression  that  there  are  six. 

Mr.  Brown — There  are  only  three,  I  think. 

Mr.  Barton — There  are  six,  I  think ;  I  am  not  certain. 

Mr.  Smith — At  least  six  that  I  know  of. 

Mr.  Barton — I  wrote  to  the  different  Circuit  Judges  asking 
that  they  make  such  suggestions  in  the  way  of  reforms  as  oc- 
curred to  them  from  their  experience  on  the  bench.  I  received 
but  a  very  few  replies,  and  upon  reflection  I  came  to  the  conclu- 
sion that  the  President  could  not  have  made  a  worse  selection 
than  he  did  when  he  selected  me  to  make  this  report,  because,  as 
you  all  know,  I  have  not  been  in  active  practice  for  about  eight 
years,  and  of  course  the  practice  in  the  Court  of  Chancery  Ap- 
peals is  ideal.  (Laughter.)  I  had  a  talk  with  Judge  Shields, 
and  I  understand  from  conversations  with  the  different  Circuit 
Judges  who  have  this  jury  law  that  it  is  working  very  satisfac- 
torily. I  have  not  studied  the  law  very  much,  but  I  understand 
they  put  the  names  in  a  box  and  then  draw  them  out  as  they  need 
their  juries.  I  understand  in  a  county  like  Cocke,  where  the  popu- 
lation is  thin,  that  there  is  some  inconvenience  in  getting  the 
juries  at  times.  Judge  Sneed  told  me  that  about  two-thirds  of 
his  jurors  filed  applications  to  be  released,  but  he  said  that  on  the 
whole  it  worked  well;  he  stated  that  he  had  as  jurors  people  of 
all  trades  and  professions — mechanics,  bankers,  etc.,  and  that  in 
his  opinion  the  law  was  having  a  very  beneficent  effect,  especially 
when  an  emergency  arose,  when  they  needed  a  jury  very  quick- 
ly. My  information,  from  what  I  can  gather  in  the  counties 
where  it  is  applied,  is  that  the  law  has  proven  to  be  a  very  wise 
one. 

The  President — In  accordance  with  the  action  taken  yester- 
day this  report  is  now  before  you  for  discussion  or  such  action 
as  you  may  deem  proper,  in  connection  with  the  report  which 
was  submitted  yesterday  by.  the  Committee  on  Jurisprudence  and 
Law  Reform. 

Mr.  Metcalf — I  do  not  see  Mr-  Malone  present ;  he  read  the 
report  yesterday,  but  I  dont  know  where  he  is.    I  have  one  cnt- 
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icism  of  my  friend's  report,  and  that  is  that  it  does  not  suggest 
that  we  do  anything  at  all ;  I  think  it  a  good  rule  which  this  As- 
sociation has  been  following  for  years,  and  that  is  to  keep  ham- 
mering at  something;  it  sometimes  takes  years  to  do  anything; 
it  took  us  years  before  we  got  three  Acts  passed  by  the  Legis- 
lature, but  we  finally  accomplished  something,  and  in  the  follow- 
ing three  years  we  got  nine  passed,  that  made  twelve ;  since  then 
five  or  six  more,  and  they  have  resulted  from  this  continuous 
hammering  at  something  along  the  line  of  reform.  In  the  ab- 
sence of  Mr.  Malone  I  hardly  know  what  line  to  suggest.  On 
yesterday  there  was  one  matter  up,  but  there  was  no  further  dis- 
cussion had  about  it,  and  so  far  as  the  bill  is  concerned  it  was 
adopted  at  the  last  session  at  Knoxville,  and  that  was  in  regard 
to  limiting  the  right  of  appeal. 

The  President — I  do  not  understand  that  this  is  before  the 
house. 

Mr.  Metcalf — I  suggest,  Mr.  Chairman,  that  a  committee 
should  be  appointed,  as  has  been  done  heretofore  when  the  bill  is 
presented,  to  go  before  the  Legislature  and  see  to  the  passage  of 
that  bill ;  in  the  absence  of  Mr.  Malone  I  am  not  prepared  to  dis- 
cuss the  other  matter ;  I  had  talked  over  various  matters  with  him 
and  with  other  members  of  the  Association,  and  I  think  it  well  at 
this  meeting  to  take  some  action  in  regard  to  it,  but  in  his  absence 
I  can  say  nothing,  so  far  as  I  am  concerned,  except  to  move  that 
the  Chairman  appoint  a  committee  of  three  or  five  to  present  that 
bill  to  the  next  Legislature — the  bill  that  was  adopted  at  the  last 
meeting,  and  undertake  to  procure  v its  passage. 

Mr.  Judo — Has  there  not  been  a  committee  appointed  that  has 
charge  of  that? 

Mr.  Metcalf — I  think  not,  still  you  might  look  it  up. 

Mr.  Judd — I  think  there  was. 

The  President — The  Chair  has  no  recollection  upon  that 
point. 

Mr.  Barton — I  don't  remember,  but  I  would  suggest  that 
there  would  be  no  harm  in  appointing  another  committee  to  look 
after  that  bill. 

The  President — Is  there  a  second  to  Mr.  Metcalf's  motion? 
Mr.  Barton — I  second  the  motion. 

The  President — Shall  the  committee  be  of  three  or  five? 


72 


PROCEEDINGS  OF  THE 


Mr.  Metcalf — I  think  it  would  be  better  to  have  a  committee 
of  five,  and  I  would  suggest  that  there  should  be  at  least  three 
of  that  committee  from  near  Nashville;  it  is  right  hard  to  get 
committees  to  attend,  and  I  move  that  a  committee  of  five  be  ap- 
pointed, and  I  would  suggest  that  Mr.  Malone  would  be  the 
proper  member  for  chairman  of  that  committee,  as  he  is  the 
draftsman  of  the  original  bill  that  was  adopted. 

The  President — Is  there  any  discussion  of  that  motion? 

Mr.  Allison — I  don't  know  what  the  report  was  at  the  last 
meeting  to  which  reference  is  made,  but  in  reference  to  the  opera- 
tion of  the  Jury  Commission  law,  I  had  a  most  remarkable  thing 
to  occur  a  few  days  ago.  A  jury  was  drawn,  most  of  whom  were 
past  middle  age,  and  we  found  that  of  the  entire  number  not  one 
man  had  ever  been  on  a  jury  before.  Under  the  operation  of  the 
jury  law  we  get  a  class  of  men  who  have  never  done  jury  service 
in  their  lives.  As  stated  by  Judge  Barton,  the  professional  juror 
has  been  eliminated ;  the  man  who  is  not,  strictly  speaking,  a  pro- 
fessional juror,  but  who  was  known  to  the  members  of  the  Coun- 
ty Court  to  be  a  man  who  liked  to  do  jury  service,  is  practically 
eliminated.  We  have,  as  stated  by  Judge  Barton,  bankers,  mer- 
chants and  business  men  from  every  avocation,  and  the  operation 
of  the  jury  law  is,  to  my  mind,  entirely  satisfactory.  I  believe 
that  it  should  be  extended  to  practically  all  of  the  counties  in  the 
State.  That  is  all  I  desire  to  say  in  reference  to  the  jury  law. 
By  way  of  exculpation  of  what  Judge  Barton  has  stated,  that  it 
was  suggested  by  a  member  of  the  bar  that  he  thought  they 
should  elect  Circuit  Judges  with  more  sense — 

Mr.  Barton — No,  sir,  I  beg  your  pardon ;  I  confined  that  to 
the  Court  of  Chancery  Appeals. 

Mr.  Allison — I  desire  to  say  that  that  remark  was  made  by 
Mr.  Cook,  and  as  stated  by  Judge  Barton,  if  the  members  present 
will  take  into  consideration  the  fact  that  a  term  of  court  has  just 
closed,  and  that  Mr.  Cook  is  a  practitioner  at  that  bar,  it  will  not 
be  hard  to  guess  what  success  has  attended  his  efforts  after  mak- 
ing a  remark  of  that  kind.  (Laughter.) 

Mr.  Judd — The  criticism  that  I  have  to  make  of  Judge  Bar- 
ton's report  is  that  he  says  that  he  thinks  we,  as  the  Bar  Asso- 
ciation, are  not  enough  in  earnest,  or  rather  that  the  people  of  the 
State  have  not  been  taking  us  as  seriously  as  they  should — at  least 
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that  the  members  of  the  Association  have  been  taking  us  more 
seriously  than  the  balance  of  the  people  of  the  State  have.  Now, 
the  truth  is,  that  it  was  a  long  time  after  the  organization  of 
this  Association  before  we  seemed  to  be  able  to  get  a  start,  but  we 
kept  hammering  and  hammering  at  things  until  we  did  get  a  start. 
If  you  will  run  through  the  record  of  the  legislation  that  has 
been  passed  in  this  State  that  has  originated  with  the  Bar  Associ- 
ation you  will  find  that  some  of  the  very  best  laws  that  we  have 
came  from  our  efforts.  There  is  none  more  important,  in  my 
opinion,  than  the  law  as  to  legal  education  and  admission  to  the 
bar.  Now,  the  jury  law,  as  we  all  know,  was  a  product  of  this 
Association ;  the  Association  hammered  at  it  for  a  long  time,  and 
it  was  finally  started  in  Davidson  County — the  Act  as  first  passed 
only  applied  to  Davidson  County,  but  now  it  is  made  to  apply  to 
several  of  the  counties  of  the  State,  and  in  every  instance,  so  far 
as  I  have  been  able  to  ascertain,  the  result  has  been  just  as 
stated  by  the  Judge  who  has  just  taken  his  seat,  highly  satisfac- 
tory. Now,  as  stated  by  Judge  Barton,  reforms  move  slowly. 
The  conservatism  of  the  Anglo-Saxon  race  is  such  that  they  don't 
move  fast  4nd  they  don't  take  reforms  fast ;  they  go  slow,  and  in 
that  lies  the  preservation  of  our  institutions  and  our  liberties.  If 
we  had  the  character  of  government  that  we  have  and  were  more 
mercurial  than  we  are,  we  might  run  into  some  very  serious 
troubles,  but  we  are  held  in  check  by  our  spirit  of  conservatism. 

Now,  Davidson  County  first  got  this  jury  law,  it  going  into 
effect  there  about  three  years  ago.  We  have  two  Circuit  Courts 
and  a  Criminal  Court.  Recently,  under  an  appointment  by  the 
Governor,  in  some  cases  in  which  the  Criminal  Judge  was  in- 
competent, I  held  court  as  Special  Judge.  Men  came  in  there,  as 
stated  by  Judge  Allison,  railroad  men  druggists,  merchants — 
wholesale  and  retail — mechanics,  business  men,  school  teachers, 
"  in  fact,  one  of  the  best  men  I  had  on  a  jury  in  the  trial  of  a  very 
important  criminal  case  was  a  school  teacher ;  and  it  has  brought 
to  the  attention  of  the  people  the  administration  of  the  law  in  a 
way  that  it  has  never  been  done  before.  Of  course  these  gentle- 
men of  the  cloth  will  come  along  and  say,  "I  can't  serve,  I  haven't 
got  the  time,  my  business  will  suffer,"  but  the  law  provides  that 
where  they  will  make  an  affidavit  and  the  Court  can  see  from  the 
evidence  that  their  business  will  materially  suffer,  then  the  Court 
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can  excuse  them.  While  I  was  empaneling  a  jury  in  a  criminal 
case  and  a  man's  name  would  be  called,  you  would  see  him  rise 
up  away  hack  yonder,  and  he  would  come  up  with  his  affidavit 
already  prepared ;  one  man  I  remember  distinctly,  he  was  the 
Master  Mechanic  of  the  Nashville  &  Chattanooga  Railroad,  and 
he  made  an  affidavit  which  was  to  the  effect  that  the  railroad 
could  not  run  without  him  at  all ;  well,  I  read  the  affidavit  and, 
looking  at  him  seriously,  I  said,  "Do  you  mean  to  say  to  the  Court 
that  if  you  are  put  on  this  jury  for  four  or  five  days  that  that  rail- 
road will  have  to  stop,  that  it  cannot  run  at  all?"  He  said,  "Yes. 
sir,  the  railroad  cannot  run  without  me."  I  said,  "Mr.  Clerk, 
swear  the  juror."  How  these  men  will  try  to  escape  jury  service 
is  astonishing.  Our  courts  are  no  larger  than  the  Judges  who 
hold  them.  The  President's  office  at  Washington  is  no  larger 
than  the  man  who  holds  the  office.  If  the  Judge  is  not  a  poli- 
tician and  will  administer  the  law  then  will  the  people  have  re- 
spect for  it  and  will  obey  it.  Of  course  some  of  the  provisions 
made  for  counties  like  Shelby  and  Hamilton  and  Davidson  and 
Knox  could  not  be  applied  so  well  in  the  smaller  counties  of  the 
State  where  the  rural  population  are  almost  the  entire  inhabitants 
of  the  county,  but  it  can  be  done  in  a  way  to  make  the  public  ad- 
minister justice  according  to  the  intent  of  the  law.  I  think  that 
this  Bar  Association  should  take  this  seriously.  I  cannot  imag- 
ine a  responsibility  that  is  equal  to  the  responsibility  that  rests 
upon  this  Association,  and  I  think  that  it  is  our  duty  to  see  that 
proper  reforms  are  inaugurated  to  the  end  that  proper  govern- 
ment be  given  to  the  people. 

The  motion  was  then  put  and  carried. 

The  President  appointed  as  an  additional  member  of  the  Com- 
mittee on  the  Torrens  System  of  Registering  Deeds,  Mr.  Judd,  of 
Nashville. 

Mr.  Hayes — In  reference  to  the  jury  system,  I  want  to  say 
that  I  very  heartily  approve  of  the  passage  of  a  bill  that  will  ex- 
tend the  provisions  of  this  law  to  all  of  the  counties  of  the  State 
where  it  is  practicable  to  apply  it.  We  have  a  great  deal  of 
trouble  in  getting  rid  of  the  professional  jurors  ;  they  sit  around 
the  court-house  and  the  sheriff  will  very  often  go  out  and  sum- 
mon them,  but  if  you  get  rid  of  them  by  the  reform  bill  which 
has  been  put  in  effect  in  some  of  the  other  counties  of  the  State, 
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why,  I  think  it  will  be  of  great  benefit  to  all  litigants  who  bring 
suits.  In  the  United  States  Courts  they  have  a  system  somewhat 
similar  to  that ;  they  have  a  commission  which  selects  the  jurors 
and  puts  their  names  in  a  box,  and  then  when  they  require  a  jury 
they  go  to  that  box  and  draw  therefrom  the  names  and  the  mar- 
shal summons  them.  By  this  system  we  get  better  jurors  in  the 
Federal  Courts  than  we  get  in  our  Circuit  Courts;  I  am  quite 
sure  that  if  we  would  have  this  law  apply  to  all  of  the  counties 
that  it  would  be  entirely  satisfactory.  As  stated  by  Judge  Alli- 
son, we  have  no  trouble  with  the  professional  juror — they  are 
eliminated  at  least.  I  am  in  favor  of  the  adoption  of  the  bill  and 
the  appointment  of  a  committee  to  go  before  the  next  Legislature 
and  use  their  influence  towards  its  enactment. 

Mr.  Barton — The  gentleman  misapprehends  the  report  ;  the 
report  urges  the  adoption  of  no  particular  report;  it  is  a  report 
onlv  of  the  bills  that  have  been  passed.  The  jury  bill  as  passed 
only  applies  to  certain  counties,  but  I  apprehend  that  almost  any 
county  that  waxits  it  can  have  it  made  to  apply  to  them.  1  un- 
derstand they  have  almost  entirely  abandoned  it  in  Cocke. 

Mr.  Hayes — Then  I  withdraw  my  motion  and  move  that  the 
report  be  adopted. 

Mr.  Barton — Received  and  filed  would  be  best. 

Mr.  Hayes — Then  received  and  filed. 

Mr.  St.  John — Mr.  President,  it  seems  to  me  that  this  is  a 
matter  of  very  great  importance;  if  by  any  action  we  cajn  take 
we  could  get  this  law  applied  to  all  of  the  counties  in  the  State,  I 
think  we  ought  to  do  it.  I  think  it  is  one  of  the  greatest  reform 
measures  that  has  ever  been  started  in  Tennessee ;  I  believe  that 
the  administration  of  the  law  depends  more  largely  upon  the  se- 
lection of  good,  intelligent  representative  citizens  upon  our  juries 
than  anything  else.  When  you  get  poor  juries  you  do  not  get 
justice.  It  is  not  only  the  professional  juror,  the  trouble  does  not 
end  there,  as  I  have  seen  what  I  believe  to  be  deliberate  attempts 
on  the  part  of  men  who  were  violating  the  law  to  prevent  indict- 
ments in  courts.  You  take  a  man  in  a  county  that  can  get  the 
favor  of  some  few  Justices  of  the  Peace  and  suggest  to  them 
the  names  of  certain  gentlemen  to  be  put  in  the  box  and  he  can 
in  that  way  prevent  indictments  from  term  to  term,  and  I  believe 
that  has  been  done  by  men  in  Tennessee.     It  seems  to  me  that 
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this  bill  has  been  tried  sufficiently  in  the  counties  of  Davidson, 
Shelby,  Hamilton  and  Knox  to  demonstrate  that  it  has  a  benefi- 
cent result  in  the  better  enforcement  of  the  law  and  results  in  a 
better  class  of  juries,  and  I  think  that  this  Association  ought  to 
take  some  step  to  recommend  to  the  Legislature  the  enactment 
of  the  law  applying  to  all  of  the  counties  of  the  State. 

The  President — Is  there  any  further  discussion  of  the  ques- 
tion? 

Mr.  DeWitt — There  is  one  feature  of  this  question  that  ap- 
peals to  me  very  much.  While  the  jury  law  has  no  doubt  im- 
proved our  juries,  it  has  not  as  yet  improved  the  methods  by 
which  persons  are  regarded  as  qualified  or  disqualified  for  jury 
service.  In  Davidson  County  we  have  recently  gone  through  one 
of  the  most  celebrated  murder  cases  that  has  occurred  in  our 
county  in  many  years.  The  murder  had  created  such  a  profound 
impression  upon  the  community  and  had  caused  such  a  wide- 
spread interest  in  our  county  that  every  one  had  read  the  news- 
papers and  formed  an  opinion  in  regard  to  it,  consequently  when 
they  came  to  select  jurors  to  sit  upon  the  case  it  was  necessary  to 
find  men  who  had  not  read  the  account  in  the  newspapers  of  the 
murder.  The  case  resulted  in  the  conviction  of  one  of  the  ac- 
cused and  a  mistrial  as  to  the  others.  The  first  jury  was  com- 
posed of  fairly  intelligent  men,  but  the  second  was  composed  of 
twelve  of  the  most  ignorant  men  that  could  possibly  be  raked  to- 
gether in  Davidson  County.  I  am  very  much  in  favor  of  reform- 
ing the  rules  by  which  the  qualification  or  disqualification  of  ju- 
rors are  to  be  determined. 

Motion  to  receive  and  file  report  was  put  and  carried. 

The  President — What  disposition  will  you  make  of  the  re- 
port of  the  committee  which  was  read  yesterday  ?  No  action  has 
yet  been  taken  as  to  the  report  of  the  Committee  on  Jurisprudence 
and  Law  Reform.  Is  there  any  further  discussion?  If  not  it 
will  be  received  and  filed. 

Mr.  M alone — I  move  that  we  pass  over  that  matter  until  we 
have  a  little  more  time  to  consider  it. 

The  motion  was  put  and  carried. 

Mr.  Maynard — On  behalf  of  the  committee  appointed  to  wel- 
come the  German  Ambassador,  I  beg  leave  to  make  the  following 
report :  I  called  up  the  Secretary  of  the  Chamber  of  Commerce  of 
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Chattanooga  and  he  informed  me  that  the  German  Ambassador 
departed  for  Washington  last  night  at  10  o'clock,  1  therefore  ask 
that  the  committee  be  discharged  from  a  further  consideration 
of  that  matter. 

The  motion  carried  and  the  committee  was  discharged. 

The  President — The  next  will  be  a  paper  by  a  worthy  son 
of  a  very  noble  sire  and  a  rising  young  member  of  the  Memphis 
bar,  "A  Plea  for  the  Abolishment  of  the  Appearance  Term,"  by 
Mr.  Rowan  Greer. 

The  paper  was  then  read.    (See  Appendix.) 

The  President — The  next  on  our  programme  is  a  report  of 
the  State  Board  of  Law  Examiners  and  Committee  on  "Legal 
Education  and  Admission  to  the  Bar,"  which  will  be  made  by  one 
of  our  members  who  took  such  an  efficient  part  in  procuring  the 
passage  of  this  Act,  and  since  its  passage  has  rendered  such  high 
service  as  Chairman  of  the  Board  of  Examiners  in  raising  the 
standard  of  admission  to  the  bar  in  the  State  of  Tennessee,  Mr. 
Champion. 

Mr.  Champion — We  made  an  elaborate  report  at  the  last 
session  of  this  Association.  We  also  made  a  report  to  the 
Supreme  Court,  and  that  report  set  out  in  detail  the  number  of 
applicants,  who  they  were,  where  they  lived,  the  number  admit- 
ted and  the  number  rejected.  There  have  been  of  course  a  great 
number  admitted  since  that  time;  in  all  to  date  132  applications 
from  the  State  have  been  made,  and  twenty  from  beyond  the 
State.  We  had  one  application  from  the  Philippine  Islands.  He 
stated  that  if  he  were  admitted  to  practice  law  here  it  would 
be  of  great  service  to  him  over  there.  He  suggested  that 
Governor  Wright  be  authorized  to  examine  him.  We  felt  that 
our  jurisdiction  was  only  within  this  State  and  therefore  did  not 
feel  that  we  had  the  power  to  authorize  such  an  examination. 
We  had  another  communication  from  London,  the  party  wanted 
to  be  admitted  to  practice  in  Tennessee;  he  stated  that  he  had 
been  called  to  the  bar — as  they  call  it  there — and  wanted  to  be 
examined ;  he  has  not  yet  been  examined.  We  have  had  about 
twenty  from  other  States,  among  others  one  from  Florida  which 
raised  a  very  interesting  question.  He  was  a  man  advanced  in 
life,  of  high  standing,  had  been  once  a  candidate  for  Governor. 
He  had  letters  from  a  Judge  of  the  Supreme  Court,  one  from  a 
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Bishop  and  one  from  his  County  Judge  showing  him  to  be  a  man 
of  learning  and  a  man  of  fine  moral  character.  He  was  duly 
licensed,  but  we  afterwards  found  out  that  he  had  been  indicted 
in  the  county  from  which  he  came  and  had  been  disbarred,  bo 
of  course  he  was  a  disgrace  to  the  profession  and  had  procured 
his  license  by  fraud.  Fortunately  the  law  provides  that  where  a 
man  has  procured  his  license  by  fraud,  upon  a  proper  showing 
the  license  may  be  revoked  any  time  within  two  years.  We  filed 
'a  petition  in  the  court  showing  the  letters,  and  the  court  decided 
that  it  had  jurisdiction,  the  opinion  being  delivered  by  Judge  Neil. 
Soon  after  the  suit  was  filed  he  returned  the  license,  but  of  course 
that  did  not  revoke  it,  he  had  already  been  sworn  in  and  had  be- 
come a  practitioner  in  Tennessee. 

Mr.  Champion  then  read  the  following  extract: 

The  Act  approved  March  30,  1903,  provides,  in  substance  as  follows : 

"A  Bill  to  be  entitled  An  Act  to  establish  a  State  Board  of  Law  Ex- 
aminers, to  regulate  the  admission  of  persons  to  practice  law,  and  repeal 
Sections  3967  and  3968  of  the  Code  of  Tennessee,  and  Chapter  73  of  the 
Acts  of  1859  and  i860." 

While  the  caption  provides  for  the  repeal  of  these  several  Acts,  no  ref- 
erence is  made  to  the  subject  in  the  body  of  the  Act. 

Section  1  provides :  *'Any  person  applying  to  be  admitted  as  an  attor- 
ney or  counselor  in  the  courts  of  this  State  may  be  licensed  to  practice  law 
only  as  herein  prescribed." 

Section  2  provides  that  the  Board  of  Law  Examiners  shall  be  composed 
of  three  members  appointed  from  time  to  time  by  the  Supreme  Court,  and 
shall  hold  their  office  for  the  term  of  three  years,  except  that  under  the 
first  appointment  they  shall  hold  for  the  term  of  one,  two  and  three  years 
respectively. 

Section  3  provides  that  there  shall  be  an  examination  of  persons  apply- 
ing for  license  to  practice  as  attorneys  and  counselors  at  Knoxville,  Nash- 
ville. Jackson  and  Lebanon,  and  such  other  places  and  times  as  the  Su- 
preme Court  may  direct.  "The  Supreme  Court  shall  prescribe  rules  pro- 
viding for  a  uniform  system  of  examinations,  which  shall  govern  said 
Board  of  Law  Examiners  in  the  performance  of  their  duties." 

Section  4  provides  that  each  applicant  for  examination  shall  pay  five 
dollars,  and  that  the  Board  shall  render  to  the  Secretary  of  State  an  an- 
nual account  of  the  receipts  and  disbursements  on  December  31  of  each 
year,  and  that  for  any  deficiency  in  the  fees  collected  to  pay  the  salary 
and  expense  of  the  Board  of  Law  Examiners  the  Comptroller  shall,  on 
order  of  the  Secretary  of  State,  draw  his  warrant. 

Section  5  provides  ^n  substance  that  the  Board  shall  certify  to  the 
Supreme  Court  the  names  of  all  applicants  who  shall  have  passed  the 
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required  examination;  provided,  such  persons  shall,  in  other  respects, 
comply  with  the  rules  regulating  the  admission  to  practice,  which  com- 
pliance shall  be  determined  by  the  Board  of  Examiners.  If  the  Supreme 
Court  shall  find  from  the  certificate  that  such  person  or  persons  are  of 
full  age  and  good  moral  character,  and  otherwise  qualified,  that  it  shall 
enter  an  order  licensing  such  persons  as  received  said  certificates  to  prac- 
tice law  in  all  the  courts  of  this  State.  But  if  it  should  subsequently  de- 
velop that  the  license  was  procured  by  fraud,  it  may  be  revoked  at  any 
time  within  two  years.  This  section  also  provides  that  "where  any  grad- 
uate of  a  law  school  of  this  State  has  been  licensed  by  the  Supreme  Court 
under  the  provisions  of  this  Act.  his  license  to  practice  law  may,  on  re- 
quest of  the  faculty  of  said  law  school,  be  sent  by  the  Supreme  Court  to 
said  faculty  for  delivery." 

Section  6  provides  that  "the  Supreme  Court  may  make  such  provisions, 
rules  and  regulations  as  it  may  deem  proper  for  the  admission  of  persons 
who  have  been  licensed  to  practice  law  in  other  States  or  counties." 

The  State  Board  of  Law  Examiners  met  at  Jackson  in  April  in  con- 
nection with  the  Supreme  Court  for  the  purpose  of  organization  and  pre- 
scribing rules  for  a  uniform  system  of  examinations.  The  ruies  thus  pre- 
scribed by  the  Supreme  Court  are,  in  substance,  about  as  follows : 

"License  to  practice  law  in  the  courts  of  this  State  shall  be  granted  by 
this  Court  only  upon  the  certificate  of  the  State  Board  of  Law  Exam- 
iners." 

Section  2  provides  that  "each  applicant  for  admission  to  the  bar  shall 
present  to  said  Board  a  certified  transcript  of  the  records  of  the  County 
Court  of  the  county  of  his  residence  as  required  im  the  Code  (Shannon), 
Section  5776,  and  such  other  evidence  as  the  Board  in  its  discretion  may 
require,  and  shall  pay  to  the  Treasurer  of  the  Board  in  advance  a  fee 
of  five  dollars."  The  rule  also  requires  that  each  applicant  shall  file  with 
the  Secretary  of  the  Board  his  application  ten  days  in  advance  of  the  time 
fixed  for  examination. 

Section  3  of  the  rules  provides:  "Each  applicant  for  admission  must 
sustain  a  satisfactory  examination  upon  the  law  of  real  and  personal  prop- 
erty, personal  rights,  torts,  contracts,  partnerships,  bailments,  negotiable 
instruments,  principal  and  agent,  principal  and  surety,  domestic  relations, 
wills,  corporations,  equity  jurisprudence,  evidence,  common  law  and  equity 
pleading  and  practice,  criminal  law  and  evidence,  and  upon  the  principles 
of  the  Constitution  of  the  State  and  of  the  United  States  and  legal 
ethics." 

Section  4  provides  that  in  case  an  applicant  should  fail  to  pass  and  be 
rejected  he  may  be  re-examined  at  any  time  after  three  months  without 
payment  of  an  additional  fee,  but  only  at  some  regular  meeting  of  the 
Board.  Since  the  printing  of  the  rules  the  Supreme  Court  has  provided 
that  applicants  who  successfully  pass  the  examination  of  the  Board, 
before  receiving  license,  shall  pay  an  additional  fee  of  three  dollars. 
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Section  5  provides  that  "the  questions  and  answers  of  all  examina- 
tions will  usually  be  in  writing,  but  applicants  may  be  subjected  to  oral 
examination  if  the  Board  should  deem  it  necessary  or  proper." 

Section  6  provides  that  "every  applicant  for  admission  to  thei  bar 
upon  a  license  or  other  voucher  showing  his  admission  as  an  attorney 
at  law  in  another  State  or  foreign  country,  must  present  to  the  Board 
such  license  duly  certified,  or  a  copy  of  the  record  of  the  Court  showing 
his  admission  to  the  bar,  duly  proved,  as  required  by  law  for  the  authenti- 
cation of  the  records  of  courts  of  sister  States,  when  offered  in  evidence 
in  the  courts  of  this  State.  Such  license  or  voucher  must  confer  the 
right  to  practice  in  the  highest  courts  in  such  State  or  foreign  country. 
Such  applicant  shall  be  admitted  upon  such  license  or  voucher  without 
examination  by  the  Board,  if  it  appears  to  the  Court  by  certificate  of  said 
Board,  that  in  the  State  or  country  in  which  the  license  was  issued  the 
requirements  for  admission  to  the  bar  were  equal  to  those  prescribed  in 
this  State.  Or,  if  it  should  appear  that  the  applicant  has  been  engaged 
in  active  practice  of  law  for  a  period  of  five  years  in  courts  of  record 
under  such  license,  and  provided,  further,  that  the  Board  is  otherwise  fully 
satisfied  that  the  applicant  is  worthy,  the  Board  shall  certify  to  this  Court 
persons  entitled  to  admission  by  virtue  of  having  been  admitted  to  the 
bar  in  such  other  State  or  foreign  country. 

Section  7  provides  that :  "It  is  directed  by  the  Supreme  Court  that 
the  Board  of  Law  Examiners  shall  hold  examinations  at  the  places  desig- 
nated in  the  Act  creating  said  Board,  approved  March  30.  1903.  and  in 
addition,  Memphis,  Shelby  County,  and  Chattanooga,  Hamilton  County. 
Tenn.,  at  such  times  as  the  Board  may  fix." 

This  law  could  not  have  been  passed  with  anv  large  or  rea- 
sonable salary  attached  to  it  for  the  members  of  the  Board,  so 
they  are  paid  the  nominal  sum  of  $250  per  annum.  I  can  ^speak 
from  experience  and  state  that  it  takes  a  good  deal  of  time.  *  You 
have  no  idea  of  the  number  of  letters  we  get  in  connection  with 
this  matter ;  so  it  takes  a  great  deal  of  time  to  answer  these  com- 
munications; and  then,  when  vou  consider  all  of  these  examina- 
tion papers  that  we  are  compelled  to  go  through  you  can  readily 
see  that  it  requires  an  immense  amount  of  time ;  then  a  great 
many  people  get  the  idea  that  you  have  gone  into  this  business 
for  good  and  have  quit  the  practice,  and  it  has  a  tendency  to 
reduce  one's  practice;  I  suggest  that  some-  decent  salary  ought 
to  be  paid  to  the  members  of  the  Board.  Our  report  is  as  fol- 
lows : 
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REPORT  OF  STATE  BOARD  OF  LAW  EXAMINERS. 

To  the  Bar  Association  of  Tennessee : 

Gentlemen — The  State  Board  of  Law  Examiners  made  a  report  to  the 
Bar  Association  in  July,  1903,  which  will  be  found  on  pages  15  to  19,  in- 
clusive, in  the  proceedings  for  that  year,  the  substance  of  a  part  of  which 
we  reproduce. 

At  that  time  there  had  been  before  us  thirty-one  applicants  in  all — 
twenty-six  white  and  five  colored.  One  of  the  colored  applicants  had  been 
examined  some  time  before  the  passage  of  the  Act  creating  the  State 
Board,  by  a  committee  of  lawyers  appointed  by  a  court,  and  this  com- 
mittee reported  that  the  applicant  was  entitled  to  a  license,  and  undoubtedly 
he  would  have  been  licensed  but  for  his  absence  in  another  county  at  the 
time.  This  committee  was  composed  of  good  lawyers,  known  to  the 
members  of  this  Association,  and  yet  to  show  how  loose  the  practice  was 
under  the  former  law,  a  most  careful  examination  of  the  record  made 
before  our  Board  by  this  applicant,  showed  that  he  was  not  entitled  to 
more  than  forty  per  cent,  whereas  the  Board  requires  that  an  applicant 
shall  make  eighty  out  of  a  possible  100  per  cent. 

As  an  illustration  of  this  applicant's  answers  to  question*  propounded, 
he  was  asked :  "What  duties  does  the  master  owe  the  servant  in  respect 
to  tools,  implements,  machinery  and  fellow-servants?"  In  reply  to  the 
latter  part  of  the  question,  he  said:  "He  owes  them  the  respect  of  man- 
hood. He  is  not  allowed  fo  inflict  corporal  punishment."  The  question 
was  also  asked:  "What  is  a  nuisance?"  Answer:  "It  is  an  accumulation 
or  multiplicity  of  torts."  He  was  a>ked :  "What  is  a  negotiable  instru- 
ment?" Answer:  "A  negotiable  instrument  is  an  instrument  which  has 
all  the  proper  requisites  for  negotiation  properly  endorsed."  He  was 
asked:  "What  is  an  agency,  and  who  can  become  an  agent?"  In  reply 
he  said:  "A  principal  is  any  one  who  is  at  the  head  of  a  corporation  or 
business!  an  agent  is  one  who  is  or  does  business  for  the  principal." 
Question:  "A  testator  devises  a  farm  to  A  and  afterward-;  makes  a  valid 
contract  to  sell  the  same  to  B;  what  is  the  legal  effect  of  such  sale?" 
Answer :  "If  the  transfer  contains  all  the  requirements  of  law.  A  can  hold 
the  estate."  Question:  "When  may  the  writ  of  habeas  corpus  be  sus- 
pended?" Answer:  "The  writ  of  habeas  corpus  may  be  suspended  when 
the  proof  shows  that  the  person  who  is  held  that  his  life  is  not  in  jeopardy 
and  he  is  rightfully  held."  Question :  "What  is  the  general  law  as  to  the 
extent  of  liability  of  surety  and  principal  respectively  ?"  Answer :  "Where 
accident  occurred  which  could  not  be  prevented,  then  insurer  is  liable ; 
other  than  accident,  then  the  insurer  is  not  liable."  Question:  "Under 
what  circumstances  is  a  common  carrier  excusable  for  the  loss  of  goods 
while  in  his  possession?"  Answer:  "When  lost  by  the  act  of  God  or  if 
they  were  not  shipped  by  a  bill  of  laden."  Many  like  questions  may  be 
found  in  the  examinations  of  these  applicants. 
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In  many  of  the  States  the  Boards  of  Law  Examiners  have  been  in 
force  many  years,  New  York  among  the  number,  where  the  compensation 
is  $2,000  per  annum  to  each  member  of  the  Board,  and  $2,000  set  apart 
for  expenses,  and  the  Board  is  required  to  hold  two  sessions  a  year  in  each 
judicial  division,  the  one  in  the  month  of  January,  and  the  other  in  the 
month  of  June.  In  early  times  in  many  of  the  States  the  law  required  an 
examination  by  the  Governors,  and  license  issued  and  signed  by  him,  and 
a  penalty  was  prescribed  for  practicing  law  or  attempting  to  practice 
without  being  duly  licensed.  In  North  Carolina,  for  instance,  there  was  an 
Act  which  provided  that  if  any  person  should  attempt  to  practice  law 
without  being  duly  authorized,  he  should  forfeit  600  pounds  of  tobacco ; 
the  penalty  was  afterwards  increased  to  900.  In  some  of  the  States  it  was 
made  a  misdemeanor.  Examination  of  the  history  of  this  question  shows 
that  the  standard  since  the  civil  war  has  been  very  much  lowered  in  many 
States,  and  in  no  State,  perhaps,  more  than  in  Tennessee.  So  that  lawyers 
are  not  regarded  by  the  people  nor  by  each  other  as  they  once  were,  for 
many  men,  as  Blackstone  says,  "without  conscience  or  knowledge  of  the 
law,"  are  permitted  to  practice,  and  in  that  way  the  bar  as  a  whole  does 
not  now  stand  as  it  once  did  in  the  estimation  of  the  people,  and  some 
strict  rule  is  necessary  not  only  to  protect  the  decent  lawyers  against  the 
pettifogger,  but  to  protect  the  people  as  well,  who,  in  looking  for  cheap 
lawyers,  usually  find  men  "without  conscience  or  knowledge  of  the  law." 

In  our  examination  practically  we  want  to  know  first  whether  the 
young  man  who  seeks  license  has  the  elements  of  a  gentleman,  for  if  he 
is  totally  wanting  in  this  regard,  whatever  knowledge  he  may  have  of  the 
law.  he  ought  not,  in  our  judgment,  become  a  sworn  officer  of  the  court. 

During  the  past  year  we  have  held  one  meeting  in  Memphis  and  nine 
applicants  were  examined — seven  white  and  two  colored.  We  have  held 
two  meetings  in  Chattanooga,  one  in  December  and  one  in  May,  where 
twenty-two  applicants  were  examined.  A  session  of  the  Board  was  held 
in  Nashville  and  fifteen  applicants  were  examined.  We  have  held  two 
sessions  at  Lebanon,  one  in  January  and  one  in  June,  where  thirty-three 
applicants  were  examined.  We  also  held  a  session  in  Knoxville  in  July, 
examining  nine  applicants,  making  in  all  during  the  year  eighty-eight 
applicants  examined,  fifteen  of  whom  failed  to  pass.  We  examined  and 
graded  about  4,000  pages  of  manuscript. 

There  have  been  under  rule  6  from  other  States  and  countries  ten 
applicants  during  the  year.  One  from  Great  Britain,  and  one  from  the 
Philippine  Islands,  and  while  we  found  the  applicant  from  London 
qualified,  we  found  him  to  be  a  subject  of  Great  Britain,  so  we  did  not 
think  he  could  take  the  oath  to  support  the  Constitution  of  the  United 
States,  and  have  submitted  that  question  to  the  Supreme  Court.  The 
person  from  Manila  who  desired  license  to  practice  law,  asked  that  the 
Board  confer  the  power  on  Governor  Wright  to  make  the  examination 
and  report  the  result,  but  the  Board  was  of  the  opinion  that  the  Philippine 
Islands  were  entirely  beyond  its  jurisdiction. 
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We  examined  the  application  of  a  lawyer  from  another  State  who 
was  at  one  time  a  man  of  much  influence,  and  we  found  him  entitled  to  a 
license,  so  issued  a  certificate  and  the  Supreme  Court  licensed  this  gentle- 
man. Later  we  were  informed  that  he  had  violated  the  Act  which  pro- 
vides, "but  if  it  should  subsequently  develop  that  the  license  was  pro- 
cured by  fraud,  it  may  be  revoked  at  any  time  within  two  years."  It 
.appeared  from  information  received  from  the  State  from  whence  he  came, 
>that  this  attorney  had  been  indicted  for  falsifying  a  public  record,  and  that 
he  had  also  been  disbarred,  so  we  filed  a  petition  in  the  Supreme  Court 
in  Nashville,  asking  that  the  license  be  revoked,  and  this  proceeding  is 
now  pending  in  the  court. 

The  indications  are  that  the  Board  will  have  to  pass  on  at  least  150 
applications  next  year,  as  the  number  is  increasing  rapidly,  due  to  the  fact 
that  so  many  anticipated  the  passage  of  the  Act  creating  the  Board,  and 
sought  and  obtained  license. 

Respectfully  submitted, 

S.  A.  Champion,  President, 
S.  L.  Cockroft,  Secretary, 
Robert  Burrow, 

State  Board  of  Law  Examiners. 

Mr.  Fort — What  amount  would  you  suggest  should  be  paid 
the  Board  of  Examiners? 

Mr.  Champion — I  would  suggest  at  least  $1,000  for  each 
member;  in  New  York  it  is  $2,000,  and  in  Pennsylvania  it  is 
$1,500,  and  in  all  of  the  States  where  there  is  a  salary  it  is  as 
much  as  $1,000,  and  in  some  States  it  is  so  much  per  day. 

Mr.  Fort — And  your  expenses  paid? 

Mr.  Champion — Yes,  the  expenses  are  paid;  it  seems  to  me 
that  we  ought  to  take  some  action  in  regard  to  this.  Of  course 
a  man  can  serve  for  a  short  time,  but  he  won't  serve  very  long 
unless  he  is  paid  something  for  it.  We  think  a  lawyer  ought  to 
be  a  gentleman;  he  is  an  officer  of  the  court,  so  we  try  to  find 
out  whether  a  man  has  a  good  moral  character  as  well  as  a  knowl- 
edge of  the  law  before  we  license  him.  If  we  find  that  a  man  is 
a  man  of  bad  character  and  does  not  stand  well  in  the  commu- 
nity we  find  some  way  to  reduce  his  grade ;  if  he  is  a  man  of  high 
character,  that  tends  to  raise  his  grade.  Now,  gentlemen,  I  be- 
lieve that  is  about  all  I  have  to  say,  unless  some  member  desires 
to  ask  a  question.  We  hold  our  meetings  at  the  six  places  des- 
ignated. We  have  had  before  us  in  all  seven  colored  applicants 
and  the  balance  of  the  132  were  white.    We  find  that  it  is  a  great 
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advantage  to  a  young  man  to  attend  a  law  school.  We  have  a 
great  many  applicants  from  law  offices  who  seem  to  have  never 
studied  law  very  much,  but  have  absorbed  it  from  being  around 
courts.  We  find  the  best  lawyers  unquestionably  from  those 
who  have  attended  law  schools.  When  a  young  man  has  been 
to  a  law  school  for  say  a  year,  and  then  has  gone  into  his  father's 
or  somebody  else's  office  and  been  allowed  to  practice  for  some 
time  and  then  gone  back  to  law  school  and  has  learned  something 
about  the  practice  as  well  as  the  theory,  he  is  the  man  that  is 
equipped  for  the  work.  We  have  before  us  men  who  have  no 
education  scarcely — that  of  course  is  considered  in  grading  them. 
We  have  men  before  us  from  the  different  walks  of  life — men 
who  have  worked  their  way  along  through  life,  they  of  course 
are  poor  men;  a  great  many  of  them  have  taught  school.  We 
must  lift  the  standard  in  Tennessee,  and  it  seems  to  me  if  you 
have  a  Board  that  will  do  its  duty  regardless  of  the  consequences, 
that  we  will  lift  the  standard.  Now,  as  to  these  colored  appli- 
cants. I  have  hoped  and  still  hope  that  we  may  have  before  us  a 
colored  applicant  who  will  come  up  to  the  grade.  The  last  one 
we  had  before  us  was  one  that  had  been  before  us  once  before ; 
we  gave  him  a  little  better  grade,  but  each  time  we  could  not  get 
him  beyond  sixty-seven  per  cent;  still  he  is  before  us  again  at 
Lebanon,  and  we  have  not  yet  licensed  him.  We  had  before 
us  a  man  of  high  standing  in  his  county;  had  served  his 
second  term  as  a  magistrate ;  he  did  not  grade  over  twenty,  and 
I  don't  think  he  used  a  capital  or  a  punctuation  point  from  be- 
ginning to  the  end  of  his  examination  papers.  We  told  him 
kindly  that  we  could  not  license  him,  but  it  was  not  two  weeks 
before  he  wrote  asking  us  if  we  could  not  have  an  extra  session 
so  that  he  could  be  again  examined.  The  rules  provide  that  an 
applicant  cannot  be  examined  in  less  than  three  months,  and  here 
he  was  wanting  to  stand  another  examination  in  less  than  two 
weeks.  I  wrote  him  very  plainly  that  we  could  not  do  as  he 
wished  and  suggested  that  he  go  to  school  for  at  least  a  year  and 
then  go  to  a  law  school  for  at  least  a  year  and  then  make  an- 
other application.  I  wrote  him  also  that  I  understood  he 
had  a  fine  farm  in  the  country  and  I  would  suggest  that 
he  go  back  to  his  farm.  It  is  not  complimentary,  it  is  not  bene- 
ficial to  a  young  man  or  to  any  man  to  license  him  if  he  is  not 
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entitled  to  a  license.  It  is  not  every  man  that  can  make  a  suc- 
cessful lawyer,  and  it  is  a  charity  to  him  not  to  license  him  as  a 
lawyer  when  he  could  make  a  success  at  something  else.  We  do 
not  do  it  ;  we  do  not  think  it  would  be  right.  It  is  the  poorest 
business  in  the  world  if  a  man  stays  at  the  bottom  of  the  ladder. 

Mr.  Fort — I  move  that  the  President  of  this  Association  be 
instructed  in  the  name  of  this  Association  to  memorialize  the 
next  Legislature  and  ask  them  to  increase  the  salaries  of  the 
Commissioners  who  make  these  examinations  to  $1,000  a  year. 

The  motion  was  seconded  and  carried. 

Mr.  Champion — I  was  going  to  say  that  I  thought  Judge 
Burrows  was  here  and  I  wished  to  hear  from  him  on  this  subject, 
but  I  do  not  see  him  present.  Mr.  Frierson,  who  was  a  member 
of  the  committee,  has  kindly  agreed  to  respond  to  one  branch  of 
the  subject,  and  I  will  ask  him  to  do  so  now. 

Mr.  Frierson — Mr.  President,  I  believe  I  was  on  that  com- 
mittee, but  I  don't  know  of  anything  that  can  be  added  to  what 
Mr.  Champion  has  reported  for  the  committee.  I  think  that  the 
law  that  was  recommended  bv  the  Association  has  proven  to  be 
an  admirable  law,  and  our  observations  are  to  the  effect  that  it 
has  been  admirably  administered  by  the  members  of  the  Board. 

Mr.  Fort — I  did  not  think  it  necessary  to  say  anything  in  ad- 
vocacy of  the  resolution  which  I  introduced,  for  the  reason  that 
the  report  itself  was  so  complete  and  exhaustive.  I  believe  the 
experience  of  all  of  us  is  to  the  effect  that  this  law  has  been 
worth  more  to  us  as  a  bar  than  any  that  has  been  passed  by  the 
Legislature  since  the  war.  It  is  horrible  when  we  consider  the 
kind  of  men  that  we  find  practicing  law  in  many  instances.  There 
are  many  of  them  of  such  character  that  they  are  utterly  un- 
worthy of  confidence;  there  are  many  of  them  that  are  unfit  to 
manage  a  lawsuit.  We  were  in  the  shape  where  there  was  no 
encouragement  for  men  who  had  talent  to  go  into  the  business. 
Now,  I  am  satisfied,  from  what  J  have  observed  of  the  workings 
of  this  Board,  that  only  people  are  licensed  to  practice  law  who 
are  equipped  for  the  business  and  who  have  the  character  and 
standing  of  gentlemen.  I  know  that  these  gentlemen  who  com- 
pose this  Board  are  doing  their  duty,  and  I  think  it  is  an  injustice 
to  ask  them  to  serve  for  less  than  $1,000  a  year.  I  do  not 
/believe   that   we   can   obtain   the   services   of  men   who  are 


Digitized  by  Google 


86  PROCEEDINGS  OF  THE 

qualified  to  serve  on  this  Board  for  less  than  that.  That  is  my 
idea  about  it.  I  think  we  are  in  a  position  now  so  that  we  can 
afford  to  interview  the  people  who  are  going  to  the  Legislature 
and  ask  them  to  use  their  influence  towards  upholding  this  law. 
I  know  that  some  of  the  candidates  in  Hamilton  County  have 
been  approached,  but  whether  they  will  consent  to  the  repeal  of 
this  law  I  do  not  know;  some  of  them  are  lawyers,  and  if  they 
go  to  the  Legislature  I  believe  they  will  work  to  maintain  the 
law,  as  it  will  protect  them  as  well  as  us,  and  will  be  a  protection 
to  the  State ;  I  believe  that  we  ought  to  express  ourselves  on  this 
subject  and  do  it  in  a  way  that  will  show  that  we  want  the  law 
maintained,  and  that  we  want  those  who  are  maintaining  it  to  be 
reasonably  compensated  for  their  services. 

Mr.  Frierson — I  move  that  a  committee  of  five  be  appointed 
whose  duty  it  shall  be  to  watch  the  proceedings  of  the  next  Leg- 
islature and  resist  any  movement  that  shall  be  made  to  repeal  this 
law. 

The  motion  was  seconded. 

Mr.  Pilch er — It  does  seem  to  me  that  the  Legislature  might 
take  that  as  a  matter  of  offense;  Legislatures  are  a  little  bit  jeal- 
ous of  their  powers  and  prerogatives  any  way,  and  it  seems  to 
me  that  that  would  be  a  mistake.  If  it  were  to  be  published  that 
this  Bar  Association  had  appointed  a  committee  to  hinder  any 
action  that  they  might  feel  inclined  to  take,  I  think  it  would  be 
offensive  to  the  Legislature.  I  have  had  some  experience  along 
that  line;  I  happened  to  be  on  the  committee  that  went  up  to  get 
that  statute  passed;  I  was  on  the  committee  for  two  sessions  of 
the  Legislature,  and  my  judgment  is  that  a  committee  of  that  sort 
or  any  action  of  that  sort  taken  by  this  Bar  Association  would 
offend  the  Legislature  and  would  be  apt  to  hasten  any  action  or 
any  disposition  to  repeal  the  statute.  Now,  another  thing  occurs 
to  me ;  I  don't  think  it  prudent  to  attempt  to  increase  the  salary 
of  the  members  of  the  Board  at  this  time.  I  agree  that  the  sal- 
ary ought  to  be  increased,  but  I  think  this  statute  ought  to  be- 
come a  little  more  of  a  fixture,  occupy  a  little  more  solid  place  in 
the  hearts  and  minds  of  the  people  before  we  undertake  to  get  the 
salaries  of  the  members  increased.  I  think  it  is  a  mistake  to  even 
undertake  to  get  any  further  legislation  at  all  on  this  subject  at 
this  time.    I  don't  think  it  will  be  a  hardship  for  some  of  the 
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members  of  the  bar  to  help  perform  the  services  of  a  Law  Exam- 
iner without  adequate  compensation.  I  am  opposed  to  increasing 
the  compensation  at  this  time.  I  am  opposed  to  anything  that 
will  suggest  any  doubtful  position  that  this  statute  now  occupies 
in  any  respect.  So  far  as  this  Bar  Association  is  concerned  I 
want  the  Legislature  to  receive  the  impression  that  we  are  satis- 
fied;  that  we  don't  want  any  more  tinkering  just  at  this  time. 
While  I  am  sure  that  there  is  no  one  here  that  would  be  more 
heartily  in  favor  of  increasing  the  salaries  of  these  gentlemen  than 
I,  still  my  connection  with  the  committee  which  succeeded  in  get- 
ting the  law  passed  by  the  Legislature,  convinces  me  that  we  had 
better  let  what  we  have  alone.  I  think  we  had  better  let  it  stand 
for  the  present ;  in  other  words,  give  it  more  time.  That  is  the 
way  it  strikes  me  as  a  practical  proposition. 

Mr.  Champion — I  have  talked  with  all  of  the  members  of  the 
bar  upon  this  subject,  and  they  have  told  me  very  frankly  they 
would  not  hold  the  position  without  some  decent  compensation; 
the  duties  are  too  great  without  adequate  pay  for  the  same. 
They  have  all  told  me  that  the  law  has  met  with  universal  ap- 
proval, but  they  all  have  told  me  that  they  thought  we  should  be 
better  paid.  We  don't  want  to  resign  until  after  the  next  Legis- 
lature and  see  what  will  be  done.  At  least  two  of  them  have 
suggested  to  me  that  they  thought  it  ought  to  be  at  least  $750  per 
annum.  Other  States  that  have  tried  this  law  have  always  start- 
ed low,  but  when  they  have  found  that  the  work  was  greater  than 
they  had  expected  they  have  always  increased  the  salary.  I  sug- 
gest that  the  committee  that  is  to  be  appointed  to  have  charge  of 
this  suggest  that  some  reasonable  salary  be  paid  to  the  examiners. 
I  therefore  move — but  perhaps  the  motion  better  not  come  from 
me. 

The  President — Your  motion  would  have  to  come  in  the 
shape  of  a  motion  to  reconsider. 

Mr.  Frierson — In  view  of  the  suggestion  made  that  it  might 
be  unwise  to  take  this  action,  I  believe  I  will  withdraw  my  motion. 
I  suppose  it  would  be  understood  anyhow  that  if  any  such  attack 
should  be  made  on  the  law  or  any  such  movement  set  on  foot,  it 
would  be  the  duty  of  the  President  to  appoint  a  committee  to  take 
charge  of  that.   Perhaps  it  would  be  best  not  to  take  any  action. 
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The  President— As  the  matter  now  stands  it  will  be  the  duty 
of  the  President  to  memoralize  the  Legislature  in  accordance  with 
Col.  Fort's  motion. 

Mr.  Frierson — My  motion  did  not  relate  to  that;  I  believe, 
independent  of  any  motion,  if  there  should  be  any  effort  to  repeal 
this  law  the  President  would  appoint  a  committee  to  look  after 
that. 

Mr.  Champion — The  motion  of  Col.  Fort  requires  the  ap- 
pointment of  a  committee. 

Mr.  Fort — No,  the  President  can  memoralize  the  Legisla- 
ture; I  take  it  that  this  will  be  notice  to  the  Legislature,  and  I 
take  it  that  the  various  gentlemen  who  are  candidates  for  the 
Legislature  will  see  how  we  stand  on  this  question,  and  I  believe 
we  can  satisfy  some  of  them  that  this  is  a  good  law  and  one 
that  ought  not  to  be  interfered  with. 

Mr.  Hayes — I  am  sorry  that  Mr.  Frierson  withdrew  his 
motion,  for  I  don't  see  how  the  Legislature  can  take  any  offense 
at  the  appointment  of  a  committee,  for  they  will  not  take  any 
action  in  the  matter  unless  some  attack  shall  be  made  on  the 
measure;  there  would  be  nothing  done  unless  some  member 
sought  to  repeal  this  law,  then  we  would  have  a  committee  whc 
would  go  before  the  Legislature  and  present  their  views  concern- 
ing the  matter.  Tf  we  don't  have  that  committee  we  will  have 
nobody  to  go  before  the  Legislature  and  defend  it  in  case  it  is 
attacked.  I  don't  see  that  the  action  now  would  have  any  effect 
at  all  on  the  Legislature,  because  we  don't  know  that  there  is 
going  to  be  any  act  introduced  in  the  Legislature  to  repeal  the 
law.  It  is  just  the  action  that  I  think  we  ought  to  take,  because 
I  consider  this  act  is  one  of  the  best  we  have  had  concerning 
admission  to  the  bar-  We  don't  want  any  attack  made  on  it ;  I 
don't  think  we  ought  to  allow  it  to  be  repealed  and  I  think  we 
ought  to  be  in  a  condition  to  defend  the  bill.  If  the  chairman 
does  not  appoint  a  committee  and  there  is  an  effort  made  to  repeal 
the  bill,  then  we  are  in  bad  shape.  I  don't  agree  with  the  gentle- 
man on  the  other  side ;  I  think  he  made  just  the  motion  that  ought 
to  have  been  passed  and  I  am  sorry  he  withdrew  it. 

Mr.  Pilcher — I  desire  to  add  one  other  reason  why  I  don't 
think  any  movement  ought  to  be  inaugurated  now  in  this  direc- 
tion.   If  we  appoint  a  committee  to  hinder  the  repeal  of  the 
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statute  that  may  suggest  the  repeal  of  it,  whereas  if  we  take  no 
steps  in  that  direction  no  attack  may  be  made  on  the  measure.  1 
think  we  ought  to  feel  pretty  sure  of  our  ground,  to  say  the  least 
of  it,  before  we  suggest  any  changes  along  this  line. 

Mr.  Hayes — I  move  that  the  President  appoint  a  committee 
of  five  to  aid  him  in  this  matter. 

The  motion  was  seconded  and  carried. 

The  President — Is  there  any  further  discussion,  if  not  the 
report  of  the  committee  will  b'e  received.  Is  there  any  further 
business  to  be  brought  before  this  meeting? 

I  desire  to  call  your  attention  to  the  open  air  concert  which  is 
to  be  given  the  members,  through  the  courtesy  of  the  Chattanooga 
bar,  by  the  military  band,  and  to  state  that  it  will  commence  at 
half  past  five ;  part  to  be  given  before  dinner  and  part  afterwards. 
The  concert  will  be  given  in  front  of  the  hotel.  If  there  is  no 
further  business  the  meeting  will  stand  adjourned  until  10  o'clock 
to-morrow  morning. 


THIRD  DAY. 
MORNING  SESSION,  9:30  A.  M. 

Saturday,  July  2,  1904. 

The  meeting  was  called  to  order  by  the  President. 

The  President — During  the  former  sessions  of  this  Associa- 
tion the  chair  was  directed  to  appoint  two  special  committees.  On 
the  first,  two  additional  members  on  the  Committee  on  Uniformity 
of  State  Laws ;  on  that  committee  the  chair  appoints  Judge  Bonner 
and  Mr.  T.  P.  Collier.  Also  a  special  committee  to  present  .to 
the  Legislature  a  bill  recommended  by  the  Bar  Association  for  the 
purpose  of  limiting  appeals  ;  on  that  the  chair  appoints  Mr.  Malone 
as  chairman  and  Messrs.  Pilcher,  Swaney,  Bell  and  Champion. 

Before  proceeding  with  the  reading  of  Judge  Dickinson's 
paper  we  will,  with  the  consent  of  the  Association,  first  take  up 
a  paper  set  for  this  afternoon's  session ;  a  paper  on  L.  Q.  C.  La- 
mar,, lawyer  and  judge,  which  will  be  read  by  one  of  the  younger 
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members  of  this  Association  whom  we  hold  in  very  grateful  mem- 
ory on  account  of  his  faithful  and  efficient  service  as  Secretary  of 
our  Association,  and  whose  rapid  rise  at  the  Memphis  bar  has 
delighted  us,  though  we  have  not  been  surprised,  Mr.  Bartels. 

The  paper  was  then  read.    (See  Appendix.) 

Mr.  Champion — I  just  want  to  add  a  little  incident  that 
occurred  within  my  knowledge  concerning  Secretary  Lamar,  as  he 
was  then  called.  I  met  him  in  1887  in  the  White  Mountains ; 
there  were  very  few  Southern  men  there,  and  he  and  I  were  to- 
gether a  great  deal — played  pool  and  rolled  ten  pins,  etc.  He 
said  to  me  one  day  before  I  left  him,  that  President  Cleveland  had 
offered  to  appoint  him  a  Justice  of  the  Supreme  Court  of  the 
United  States  in  the  place  of  Justice  Wood,  and  asked  me  what  I 
thought  about  it.  Well,  I  said,  you  have  practiced  law  very  little 
and  if  you  were  appointed  to  the  bench  and  you  do  your  duty  it 
will  kill  you ;  I  don't  think  you  can  do  your  duty  with  the  other 
judges  without  resulting  in  your  death.  Well,  he  said,  I  am  a 
poor  man  and  ten  thousand  dollars  a  year  for  life  is  a  good  salary. 
Well,  1  said,  Mr.  Secretary,  what  is  your  aspiration?  Well,  he 
said,  it  may  seem  strange,  but  I  would  like  to  be  Vice-President  of 
the  United  States;  what  do  you  think  of  that?  Well,  I  said,  I  do 
not  believe  that  any  man  who  has  ever  been  connected  as  firmly 
as  you  were  with  the  Confederacy  will  ever  be  Vice-President. 
He  said,  I  don't  either,  and  for  that  reason  I  am  disposed  to  accept 
the  appointment  as  Justice  of  the  Supreme  Court.  He  said,  "You 
think  it  will  kill  me,  do  you?"  I  said,  "Yes,  I  do,  if  you  do  your 
duty,  I  believe  it  will  have  that  effect."  A  year  after  that  I  went  to 
the  Supreme  Court  of  the  United  States  and  I  had  been  there  but 
a  few  minutes  when  I  received,  through  a  messenger,  a  note  from 
Lamar  asking  me  to  come  behind  the  bench  and  see  him.  He  had 
lost  thirty  or  forty  pounds  and  was  looking  verv  badly.  He  said, 
"You  remember  what  you  said  to  me  in  the  White  Mountains, 
that  if  I  did  my  duty  in  this  position  it  would  kill  me?"  I  told 
him  yes.  "Well,"  he  said,  "it  is  killing  me  and  is  killing  me  all 
the  time,"  and  he  died  in  a  short  while  after  that. 

Mr.  Judd — There  is  one  other  incident  in  regard  to  Justice 
Lamar  that  1  learned  by  reason  of  my  western  life,  that  I  know 
was  not  in  the  papers  at  the  time,  about  the  confirmation  of  the 
nomination  of  Judge  Lamar  as  associate  Justice  of  the  Supreme 
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Court  of  the  United  States.  There  was  a  most  bitter  and  unre- 
lenting warfare  made  upon  his  nomination  and  the  word  goes  that 
his  confirmation  was  due  to  a  woman ;  I  don't  know  whether  that 
fact  is  generally  known  or  not,  but  it  is  a  fact.  Senator  Stewart's 
wife  was  a  Mississippian,  and  she  was  a  very  strong  woman,  and 
to  use  a  phrase  that  was  coined  in  the  West  for  the  occasion,  "she 
took  Billy  by  the  nap  of  the  neck  and  held  him  up  and  said  'Lamar 
must  be  confirmed,'  "  and  Lamar  was  confirmed  and  Billv  Stewart 
did  it. 

The  President — If  there  are  no  further  remarks  we  will  take 
up  our  regular  order  of  business.  The  first  is  the  report  of  the 
Committee  on  Grievences,  by  M.  T.  Bryan,  Chairman,  of  Nash- 
ville. Mr.  Bryan  writes  that  he  is  unable  to  be  present,  but  has 
prepared  a  report  which  I  will  request  our  Secretary  to  read. 

The  report  follows : 

REPORT  OF  COMMITTEE  ON  GRIEVANCES. 
To  the  Bar  Association  of  Tennessee: 

•  ^ 

Your  Committee  on  Grievances  begs  leave  to  submit  the  following 
report : 

The  timely  action  taken  by  the  Association  at  its  last  annual  meeting 
in  exposing  and  contemning  the  alleged  "Nashville  College  of  Law"  and 
William  Farr,  its  fake  president,  has  borne  good  fruit.  The  "College" 
has  been  suppressed  and  its  notorious  president  indicted  in  the  United 
States  District  Court  for  the  Middle  District  of  Tennessee,  who  in  the 
meantime  had  removed  from  Nashville  to  Washington,  D.  C.  The  ap- 
pended letter  of  Hon.  A.  M.  Tillman,  U.  S.  District  Attorney,  is  pertinent 
and  shows  the  present  status  of  the  case : 

Nashville,  Tenn.,  June  30,  1904. 

Hon.  M.  T.  Bryan,  Chairman  Committee  on  Grievances,  State  Bar  Asso- 
ciation, Nashville,  Tenn. 

Dear  Sir — Replying  to  your  letter  of  the  29th  instant  relative  to  William 
Farr,  you  are  informed  that  said  Farr  was,  on  the  22d  day  of  October,  1903, 
indicted  in  the  United  States  Circuit  Court,  Middle  District  of  Tennessee, 
under  Section  5480  R.  S.  U.  S.,  as  amended  by  the  Act  of  March  2,  1889, 
1st  Supplement  R.  S.  U.  S.,  Chapter  393,  page  694. 

Under  said  indictment  Farr  is  charged  with  having  devised  a  scheme 
or  artifice  to  defraud,  in  the  execution  of  which  he  misused  the  post-office 
establishments  of  the  United  States,  in  a  manner  and  by  methods  more  or 
less  familiar  to  the  members  of  our  Bar  Association.  " Fraudulent  use 
of  the  mails"  briefly  describes  the  alleged  offense.  Farr's  course  and  con- 
duct in  connection  with  "The  Nashville  College  of  Law"  and  with  "The 
National  College  of  Law"  are  covered  by  the  indictment. 

On  the  24th  of  October,  1903,  a  certified  copy  of  the  indictment  was 
mailed  to  the  U.  S.  Attorney  at  Washington,  D.  C.  (to  which  place  it  was 
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learned  Farr  had  gone),  with  the  request  that  the  necessary  steps  be  taken 
to  have  Farr  arrested  and  removed  to  Tennessee  (here)  for  trial. 

A  warrant  for  the  arrest  of  Farr  was  issued  at  Washington,  D.  C,  on 
October  27,  1903,  and  was  executed  on  October  28,  1903,  Farr  giving  a 
$2,500.00  bond  for  his  appearance  for  preliminary  trial  before  a  U.  S. 
Commissioner. 

The  trial  before  the  U.  S.  Commissioner  was  concluded  on  November 
17.  1903,  Farr  admitting  his  identity,  but  his  counsel  contending  that  the 
indictment  was  not  sufficient  to  warrant  removal ;  that  no  offense  under  the 
statute  was  charged,  etc. 

After  reserving  his 'decision  for  sometime  the  Commissioner  finally 
held  in  favor  of  the  Government  and  thereupon  Farr  sued  out  a  writ  of 
habeas  corpus. 

In  the  matter  of  the  application  for  warrant  of  removal  to  Tennessee 
and  the  petition  of  writ  of  habeas  corpus,  Chief  Justice  Clabaugh  did  not 
render  any  decision  until  April  8.  1904,  when  he  held  that  the  indictment 
in  his  opinion  set  forth  an  offense  against  the  statute ;  dismissed  the  peti- 
tion for  writ  of  habeas  corpus  and  remanded  Farr  to  the  custody  of  the 
Marshal,  whereupon  Farr  noted  an  appeal  to  the  Court  of  Appeals  and  was 
again  released  on  bond  pending  the  appeal.  Chief  Justice  Clabaugh 
decided  to  withhold  the  warrant  of  removal  until  the  decision  of  the  Court 
of  Appeals  in  the  habeas  corpus  case.  , 

The  U.  S.  Attorney  at  Washington,  D.  C,  has  informed  me  that  a 
decision  from  the  Court  of  Appeals  cannot  be  had  before  October  next. 

Complaint  has  been  made  to  me  of  Farr's  course  since  he  reached 
Washington.  D.  C,  and  I  promptly  brought  the  same  to  the  attention  of  the 
U.  S.  Attorney  there  and  suggested  that,  if  the  facts  warranted  it,  an 
indictment  be  there  found  against  Farr,  but  the  U.  S.  Attorney  thought 
such  a  course  might  operate  to  delay  or  prevent  Farr's  removal  to  Ten- 
nessee. 

Farr's  counsel  appears  to  believe  his  client  an  intelligent  and  well- 
meaning  individual  and  has  stated  that  Farr  ''has  started  a  college  of  law 
here  with  others,  one  by  the  name  of  Washington  University  and  the 
other  the  George  Washington  University." 

In  conclusion,  permit  me  to  say  that  I  have  used  my  best  efforts  to 
have  Farr  promptly  returned  to  Tennessee  for  trial,  and  I  feel  confident  that 
sooner  or  later  (it  may  be  April,  1905,  as  the  Court  of  Appeals  may  not 
render  a  decision  early  enough  in  October  for  me  to  get  a  trial  at  our 
October  term,  1904),  he  will  have  to  stand  trial  here  at  Nashville,  Tenn., 
and  if  found  guilty,  our  profession  may  rest  assured  that  Judge  Clark  will 
impose  punishment  to  fit  the  crime. 

Yours  truly, 

A.  M.  Tillman, 
United  States  Attorney. 

♦  • 
It  is,  we  think,  safe  to  say  that  Tennessee  is  forever  rid  of  this  itinerant 

fraud  and  cheat  and  his  fake  college  of  law. 

STATE  REPORTS. 

Complaints  have  come  to  us  of  the  price  charged  for  our  Supreme 
Court  Reports.  It  is  claimed  that  three  dollars  per  volume  is  too  much  to 
have  to  pay  for  them  in  view  of  the  price  charged  for  similar  reports  in 
other  States. 

Your  secretary  has  submitted  to  your  committee  correspondence  he  has 
had  on  the  subject  with  attorneys  and  officials  of  other  States,  from  which 
it  appears  that  the  cost  of  the  reports  in  those  States  is  less  than  one-half 
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what  it  is  in  Tennessee.  In  Minnesota  the  price  to  the  profession  is  $1.10 
per  volume;  in  Alabama,  $2.50;  in  North  Carolina,  $1.50;  in  Kentucky, 
$2.00.  The  cost  of  the  reports  in  other  States  is  not  at  hand  and  cannot 
be  stated  here;  however,  it  is  believed  that  the  average  cost  will  not 
exceed  $2.00  per  volume. 

Under  the  statutes  of  this  State  the  Attorney-General  and  Reporter  is 
given  the  right  to  select  his  own  printer  and  it  is  declared  he  "shall  have 
the  exclusive  control  of  the  publication  and  binding  of  his  reports."— 
Shannon's  Code,  5763.   A  subsequent  section  of  the  Act  provides  that : 

"He  shall  not  sell  the  reports  to  the  attorneys  of  this  State  for  a 
sum  exceeding  three  dollars,  and  each  volume  shall  contain  eight 
hundred  pages." — Shannon,  5766. 

It  is  worthy  of  note  here  to  remark  that  the  recent  publishers  of  the 
Tennessee  Supreme  Court  reports  are  Fetter  &  Co.,  of  Louisville,  Ken* 
tucky,  who  are  also  the  publishers  of  the  Kentucky  State  reports,  which 
are  sold  at  $2.00  per  volume,  while  the  Tennessee  State  reports  are  sold 
to  the  profession  at  $3.00  per  volume.  Fetter  &  Co.  have  recently,  we  are 
informed,  sold  and  transferred  their  contract  to  print  the  Tennessee 
reports  to  a  Missouri  concern. 

Manifestly  we  are  paying  too  much  for  our  State  reports,  and  some 
remedial  legislation  upon  this  subject  is  required  before  relief  can  be  had. 

Respectfully  submitted, 

M.  T.  Bryan,  Chairman. 

The  President — You  have  heard  the  report  of  the  committee, 
what  is  the  pleasure  of  the  Association  ? 

Mr-  Cooke — Our  friends  in  Nashville  seem  to  haVfe  gone  at  it 
in  a  more  round-about  way  to  rid  themselves  of  a  nuisance  than 
some  of  the  members  of  the  Chattanooga  bar  did.  Of  course, 
under  the  circumstances  which  I  am  about  to  relate  to  you,  it  is  not 
necessary  to  mention  any  names,  because  no  one  is  called  upon  to 
incriminate  himself.  We  had  the  first  experience  with  that  gen- 
tleman (Mr.  Farr)  here  in  Chattanooga.  He  came  here  and  was 
such  a  very  plausible  scoundrel  that  he  soon  enlisted  the  sym- 
pathies and  assistance  of  quite  a  number  of — well,  "suckers" 
is  the  proper  word  for  them,  of  which  I  was  one.  For  a  while  we 
thought  he  \vas  doing  a  very  great  work,  but  it  did  not  take  long 
for  everybody  who  had  any  legal  ability  or  any  common  sense  to 
discover  that  he  was  a  fraud  of  the  very  first  water.  It  is  an 
interesting  story -and  if  my  friends,  Mr.  Garvin  and  Mr.  Cantrell, 
were  here  they  could  relate  to  you  a  story  of  how  we  unearthed 
his  proceedings  that  were  taking  place  under  our  very  noses  with- 
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out  our  knowledge.  Suffice  to  say  that  when  we  did  discover  these 
proceedings  it  aroused  such  a  storm  of  indignation  that  the  gen- 
tlemen to  whom  I  have  referred  gathered  together  in  an  office  in 
the  Temple  Court  Building  one  afternoon  when  the  weather  was 
very  hot  and  the  sun  was  shining  very  warm,  though  the  tempera- 
ture of  these  gentlemen  was  really  hotter  than  the  weather  was  on 
the  outside.  We  sent  after  the  gentleman  and  he  came  up  to  this 
office,  which,  it  is  sufficient  to  say,  was  the  corner  room  in  the 
southeast  corner  of  the  Temple  Court  on  the  top  floor.  At  that 
time  he  came  in  and  got  out  his  handkerchief  and  wiped  the 
perspiration  from  his  brow  and  immediately  some  preliminary 
questions  were  put  to  him  which  he,  of  course,  denied ;  but  the 
proof  was  immediately  presented  as  to  what  he  had  been  doing — 
selling  diplomas,  etc.,  and  the  result  was  that  there  was  a  resolu- 
tion immediately  passed  by  the  assemblage  that  he  should  be 
allowed  twelve  or  twenty-four  hours  in  which  to  leave  Chatta- 
nooga,  never  to  return.  Of  course  he  demurred  very  vigorously, 
and  was  told  that  there  was  no  means  by  which  these  gentlemen 
could  require  him  to  leave  Chattanooga,  but  they  stated  that  they 
advised  him  very  earnestly  that  it  was  better  for  his  health  that 
he  absent  himself  from  this  town  and  did  not  return. 

Mr.  Malone — Those  were  the  "suckers"  that  proposed  that,  I 
suppose  ? 

Mr.  Cooke — That  was  an  interesting  proceeding;  of  course 
we  told  him  that  we  could  not  require  him  to  leave,  but  he  saw 
that  we  were  in  earnest  and  he  left  before  the  twenty-four  hours 
expired,  and  then  moved  over  to  Nashville.  As  soon  as  we  found 
out  that  he  was  there,  the  Nashville  people  were  very  promptly 
informed  as  to  what  kind  of  a  citizen  he  was-  While  the  method 
that  was  adopted  by  the  Nashville  people  to  get  rid  of  this  fraud 
was  not  quite  so  prompt  as  the  one  adopted  by  us,  still  it  was 
just  as  effective,  and  I  trust  it  will  not  only  suffice  to  rid  the  State 
of  him,  but  the  whole  country,  and  I  think  their  action  is  to  be 
very  much  commended. 

Mr.  Pilcher — The  statement  made  by  our  friend  from  Chat- 
tanooga will  confirm  us  in  the  belief  that  the  lawyers  of  Chatta- 
nooga are  "as  mild  a  mannered  set  of  men  as  ever  cut  a  throat  or 
scuttled  a  ship." 
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Mr.  Acklen — There  is  one  portion  of  that  report  that  strikes 
me  should  be  looked  into,  and  that  is  in  regard  to  the  price  we  are 
paying  for  our  State  Reports.  On  consultation  with  Col.  Champ- 
ion, it  is  suggested  that  we  had'  better  have  a  special  committee 
to  investigate  that  question  with  power  to  act.  I  will  move  that 
the  President  appoint  a  special  committee  of  three  with  power  to 
investigate  that  matter  and,  if  in  their  judgment  it  is  thought 
best,  to  present  the  matter  to  the  next  meeting  of  the  Legislature. 

The  President — To  be  appointed  by  the  incoming  Presi- 
dent? 

Mr.  Acklen — No,  sir;  by  yourself. 
The  motion  was  carried. 

The  President — The  chair  will  announce  the  appointment  of 
that  committee  at  the  afternoon  session. 

Mr.  Barton — Mr.  President,  if  it  is  in  order  I  would  state 
that  we  have  with  us  a  very  distinguished  member  of  the  Ken- 
tucky bar,  Mr.  John  C.  Doolan,  of  Louisville,  and  I  move  that 
the  President  be  requested  or  directed  to  ask  him  to  a  seat  with  us 
and  to  participate  in  our  proceedings. 

Mr.  Malone — I  take  great  pleasure  in  seconding  that  motion, 
having  had  the  pleasure  of  an  acquaintance  with  Mr.  Doolan  and 
know  him  to  be  a  very  bright  lawyer  and  a  gentleman  of  the 
highest  character. 

The  motion  was  carried. 

The  President — The  chair  takes  great  pleasure  in  welcoming 
Mr.  Doolan  on  behalf  of  the  Association.  There  is  a  peculiar 
affinity  that  exists  between  Kentucky  and  Tennessee,  and  I  would 
be  glad,  Mr.  Doolan,  if  you  would  take  a  seat  at  the  right  hand 
of  the  chair. 

Mr.  Doolan — I  am  very  thankful  to  the  Association  for  their 
kindness,  but  I  am  in  the  hands  of  my  friend,  Mr.  Burch,  and 
hope  that  the  gentlemen  will  excuse  me ;  however,  I  wish  to  assure 
the  Association  that  I  am  deeply  grateful  for  their  courtesy. 

Mr.  Barton — While  I  don't  want  to  put  it  in  the  shape  of  a 
motion,  on  account  of  the  fact  that  Mr.  Doolan  announced  that 
he  was  in  the  hands  of  his  friend,  still  I  desire  to  say  that  he  is  in 
the  hands  of  our  most  dangerous  member,  and  I  move  that  a  com- 
mittee be  appointed  to  take  care  of  him  while  he  is  on  the  Moun- 
tain. 
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The  President — Without  objection  Judge  Barton  will  be 
unanimously  appointed  a  committee  of  one  to  perform  that  pleas- 
ant duty. 

It  is  a  matter  of  the  deepest  regret  to  every  member  of  this 
Association  that  our  distinguished  guest  of  honor,  Judge  Dick- 
inson, has  been  unavoidably  prevented  by  professional  duties  from 
attending  the  meeting  to-day.  The  Association  was  in  receipt  of  a 
letter  from  Judge  Dickinson,  dated  June  27th,  in  which  he  says: 

1  Park  Row,  Chicago,  June  27,  1904. 

E.  T.  Sanford,  Esq.,  Knoxville,  Ten*.;  Robert  Lusk,  Esq.,  Nashville, 
Temx.: 

Dear  Sirs — Until  Saturday  I  had  no  doubt  about  my  being  able  to  be 
at  the  Bar  meeting  on  the  2d  of  July,  and  read  a  paper,  as  requested.  Mr. 
Lee,  one  of  our  general  attorneys,  was  called  East  and  that,  together  with 
other  pressing  matters  here,  makes  it  impossible  for  me  to  be  there.  I 
am  preparing  a  paper  on  the  Alaskan  Boundary  Case,  which  I  will  send  by 
mail,  addressed  to  Robert  Lusk,  Esq..  Secretary  Tennessee  Bar  Associa- 
tion, Lookout  Inn,  Chattanooga,  Term.  If  you  find  it  desirable,  doubtless 
Mr.  Lusk  or  some  other  friend  of  mine  will  be  willing  to  read  it.  If  you 
do  not  care  to  have  it  read,  but  want  it  published  in  the  Proceedings, 
please  let  it  go  that  way.  exercising  your  own  judgment  in  the  matter 
without  being  restricted  by  any  feeling  of  consideration  for  me. 

I  regret  more  than  I  can  express  my  disappointment  in  this  matter, 
and  trust  that  you  will  say  to  my  friends  there  how  much  I  miss  in  not 
meeting  them  at  such  a  happy  reunion. 

Yours  cordially, 

J.  M.  Dickinson. 

We  then  sent  a  telegram  urging  that  he  attend  the  meeting  if 
possible,  and  I  am  to-day  in  receipt  of  the  following  telegram 
from  him: 

"It  causes  me  intense  regret  not  to  come,  but  I  cannot  possibly 
leave." 

Judge  Dickinson  was  one  of  the  most  faithful  and  zealous 
members  of  this  Association  during  his  entire  residence  in  Ten- 
nessee, and  was  one  of  our  charter  members,  and  at  one  time 
President  of  the  Association.  His  splendid  career,  as  he  has  gone 
from  one  position  to  another  of  higher  professional  attainment 
has  reflected  great  honor  upon  the  bar  of  his  State  and  upon  this 
Association,  and  has  been  a  matter  of  the  greatest  pride  to  us. 
We  have  special  pride  in  the  appointment  by  the  President  of 
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the  United  States  of  Judge  Dickinson  as  one  of  the  special  counsel 
to  represent  this  government  in  the  great  international  lawsuit 
concerning  the  Alaskan  boundary,  about  which  he  has  prepared 
a  paper  which  he  expected  to  read  to-day.  Judge  Dickinson  re- 
quests in  his  letter  that  the  paper  may  be  read  by  one  of  his 
friends,  and  there  is  no  friend  who  has  stood  closer  to  Judge 
Dickinson  and  none  whom  this  Association  still  desires  to  honor 
more,  than  another  of  our  former  Presidents,  Judge  Bonner,  of 
Nashville,  who  will  now  read  Judge  Dickinson's  paper- 

Mr.  Bonner — Mr.  President  and  Gentlemen  of  the  Associa- 
tion: While  I  appreciate  highly  the  honor  conferred  upon  me  by 
our  President  in  asking  me  to  perform  this  pleasant  task,  yet  I 
fear  my  physical  condition  will  hardly  enable  me  to  present  the 
paper  in  that  clear  and  forcible  manner  of  its  author  had  he  been 
present.    (See  Appendix.) 

Mr.  Acklen — Mr.  President  I  want  to  say  to  you  and  to  the 
Association  that  the  paper  of  Judge  Dickinson's  has  a  very  pecu- 
liar interest  for  me.  I  visited  that  section  of  the  country  in  1897 
and  again  in  1898,  and  passed  personally  over  a  great  deal  of  the 
country  to  which  he  refers,  which  was  in  contention  between  the 
government  of  England  and  that  of  the  United  States.  Perhaps 
no  trip  that  I  ever  made  in  my  life  was  of  more  interest  than  the 
voyage  from  Seattle  to  the  head  of  the  Lynn  Canal  and  the  Dyea 
and  Skaguay.  At  that  time  Juneau  and  Skaguay  lay  at  the  head 
of  the  Lynn  Canal,  and  in  1898  this  question  as  to  whether  Skaguay 
was  a  town  under  the  British  government  or  belonged  to  the 
United  States  was  the  burning  question  of  the  hour  with  those 
people.  It  would  take  me  hours  to  describe  the  beautiful  scenery. 
When  I  left  on  the  steamer  Rosa  Lee  in  the  month  of  August 
and  took  that  memorable  trip  up  the  western  coast,  we  passed 
through  some  of  the  most  rare  and  beautiful  scenery  that  I  have 
ever  witnessed;  the  empurpled  mountains  that  lost  not  their 
beauty  even  when  the  sum  was  about  to  set.  We  went  up  to 
Juneau  and  there  took  a  tender  down  the  Lynn  Canal  to  a  cele- 
brated mine  across  from  the  town  of  Dyea,  where  they  took  the 
quartz  out  of  the  mountains,  which,  while  yielding  but  a  very  small 
percentage  of  gold  per  ton,  yet  by  reason  of  their  machinery  and 
the  cheap  labor — mostly  Chinese — I  have  been  told  realized  per- 
haps better  from  it  than  any  gold  mine  in  the  world.    The  divi- 
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dends  that  they  declared  were  something  fabulous —  being  some- 
thing over  six  millions  of  dollars  over  and  above  their  expenses 
during  the  fall  that  I  visited  Alaska.  I  passed  over  the  Chilcoot 
Pass,  when  I  left  Dyea,  and  climbed  that  terrible  mountain  which 
has  resulted  in  the  death  of  so  many  people  by  its  avalanches  of 
snow  and  ice ;  I  went  over  the  White  Pass  from  Skaguay.  When 
I  first  reached  the  town  of  Skaguay  in  August,  1897,  it  had  a 
population  of  less  than  200;  when  I  left  there  on  the  22d  of 
March,  1898,  Skaguay  claimed  a  population  of  5,000;  had  one 
theatre,  had  a  large  electric  light  plant  and  the  streets  were  aglow 
with  electricity,  and  I  cannot  begin  to  tell  you  how  many  dance 
halls  and  whiskey  shops  they  had ;  they  were  almost  innumerable. 
One  of  the  most  interesting  facts  to  which  my  attention  was  called 
was  the  price  for  the  transportation  of  provisions  for  thirty-two 
miles  from  Skaguay  to  Lake  Bennett,  which  is  at  the  headwaters 
of  the  Yukon.  Generally  you  could  buy  flour,  beans  and  the 
ordinary  provisions  of  life  at  something  about  the  cost  of  trans- 
portation, yet  they  charged  thirty-five  cents  a  pound — not  a  hun- 
dred pounds — but  thirty-five  cents  per  pound  to  transport  pro- 
visions those  thirty-two  miles.  That  appeared  to  me  to  be 
absolutely  incredible  until  I  went  over  that  journey  myself ;  we 
carried  every  pound  of  provisions  to  the  top  and  back  upon  men's 
backs ;  that  was  the  cause  of  my  originating  the  survey  for  the 
Yukon  Railroad.  When  I  returned  I  then  went  to  New  York 
and  arranged  to  finance  that  company  and  was  in  Seattle  the  day 
they  commenced  the  Yukon  Railroad-  It  runs  from  Skaguay  to 
Lake  Bennett  and  is  now  being  projected  down  to  Dawson  and 
will  follow  that  line  down  to  the  head  of  the  Yukon ;  the  Skaguay 
line  will  go  via  Dyea  and  out  to  the  head  of  Lynn  Canal ;  down 
it  will  come  from  Skaguay  over  the  White  Pass  and  follow  the 
sinuosities  of  the  Skaguay  River.  When  you  reach  Lake  Bennett 
you  can  put  your  provisions  in  a  barge  and  float  them  down  to 
Dawson  City.  The  paper  has  a  peculiar  interest  to  me  and  I  have 
listened  to  it  with  great  attention.  Judge  Dickinson  is  to  be 
complimented  not  only  upon  his  paper,  but  upon  the  great  service 
that  he  rendered  the  United  States  as  counsel  for  this  govern- 
ment when  the  matter  was  before  that  celebrated  court  of  arbitra- 
tion. 

The  meeting  then  adjourned  until  2 130  p.  m. 
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AFTERNOON  SESSION-2:3o  P.  M.  • 

Meeting  called  to  order  by  the  President. 

The  President — The  chair  wishes  to  announce  that  in  ac- 
cordance with  the  instructions  of  the  Association  to  appoint  a 
committee  of  three  in  reference  to  the  matter  of  the  State  Law 
Reports  the  chair  will  appoint  Mr.  Acklin,  Mr.  T.  H.  Cooke  and 
Mr.  George  Frazer.  The  meeting  is  now  open  for  miscellaneous 
business. 

Mr.  Frierson — I  think  it  proper  that  there  should  be  some 
expression  of  appreciation  for  the  paper  by  Judge  Dickinson  read 
this  morning ;  I  therefore  offer  this  resolution :  The  Association 
has  listened  with  great  pleasure  and  profit  to  the  most  scholarly 
and  instructive  paper  prepared  by  the  Hon.  J.  M-  Dickinson  on 
the  Alaskan  boundary  case,  which  we  recognize  as  a  valuable 
addition  to  our  literature  and  we  tender  to  him  this  expression  of 
our  warm  appreciation  of  his  courtesy. 

The  motion  was  seconded  and  carried. 

Mr.  Barton — I  suppose  that  the  matter  which  I  have  here 
would  perhaps  come  under  this  head.  I  cannot  better  explain  my 
purpose  in  rising  than  to  read  this  resolution  which  I  offer: 

Resolved,  That  a  committee  of  six  be  at  once  appointed  by  the  Presi- 
dent to  look  into  the  matter  of  an  increased  attendance  on  and  membership 
in  the  Association;  that  the  committee  be  instructed  to  inquire  into  the 
causes  of  the  limited  attendance  and  to  ascertain,  if  possible,  what  meas- 
ures can  be  adopted  to  secure  an  increased  attendance ;  that  said  committee 
report  to  the  Central  Council  the  result  of  their  investigation  with  such 
suggestions  as  they  may  deem  advisable  and  that  the  committee  be  au- 
thorized to  co-operate  with  the  Central  Council  in  securing  a  larger  at- 
tendance and  that  to  that  end  the  committee  so  selected  shall  have  power 
to  select  and  appoint  local  committees  to  work  up  a  better  attendance ;  that 
said  committee  be  instructed  to  bring  this  matter  to  the  attention  of  the 
entire  bar  of  the  State  by  such  letters,  circulars,  etc.,  as  they  may  deem 
proper,  and  to  that  end  the  Secretary  and  Treasurer  be  authorized  to  pay 
out  of  the  funds  of  the  Association  the  cost  of  the  necessary  postage, 
printing  and  stationery;  that  said  committee  be  further  requested  to 
correspond  with  the  different  judges  of  the  State  with  a  view  of  getting 
them  to  adjourn  their  several  courts  over  for  and  during  the  week  in  which 
the  Association  meets ;  that  said  committee  be  authorized  also  to  take  such 
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other  steps  as  in  their  opinion  will  increase  the  membership  and  attend- 
ance of  the  meetings  of  the  Association. 

The  motion  was  seconded  and  carried. 

Mr.  Trabue — I  have  a  resolution  here  that  is  largely  in  line 
with  the  resolution  just  offered  by  Judge  Barton,  which  I  desire 
to  offer : 

Resolved,  That  the  Bar  Association  of  Tennessee  respectfully  and 
earnestly  requests  that  the  Judges  of  the  Court  of  Chancery  Appeals  and 
of  the  Circuit  and  Criminal  Courts  and 'the  Chancellors  of  the  Chancery 
Courts  throughout  the  State  do  adjourn  their  respective  courts  during  the 
annual  sessions  of  this  Association,  to  the  end  that  they  and  the  lawyers 
practicing  before  their  courts  may  have  the  opportunity  of  attending  the 
meetings  of  the  Association,  and  that  the  Secretary  be  directed  to  com- 
municate this  resolution  to  the  judges  and  chancellors  of  our  courts. 

The  motion  was  seconded  and  carried. 

Mr.  Acklen — Mr.  President,  I  have  a  resolution  here  which 
I  have  submitted  to  a  number  of  the  members  of  our  Association, 
and  I  can  say  that  it  has  met  with  their  unanimous  approval.  I 
should  like  to  say  a  few  words  in  regard  to  the  resolution  when  it 
shall  have  been  seconded : 

Whereas,  The  General  Assembly  of  Tennessee,  at  its  last  session, 
passed  for  the  first  time  in  the  history  of  the  State  a  general  game  law  for 
the  protection  not  only  of  the  birds  and  game  but  of  farmers  and  land 
owners  from  poachers  and  to  preserve  the  game  of  the  State  for  the  bene- 
fit of  its  citizens ;  and, 

Whereas,  The  press  of  Tennessee,  the  exponents  of  public  sentiment, 
in  unanimously  endorsing  and  approving  said  law,  has  established  conclu- 
sively the  fact  of  its  popularity  with  the  people  and  the  necessity  of  its 
preservation  ;  and, 

Whereas,  The  State  convention  held  on  May  25,  1904.  placed  a  plank 
in  the  party  platform  for  the  protection  of  the  game  and  fish  of  the  State 
by  general  legislation  only,  thus  voicing  in  unmistakable  language  the 
importance  of  general  legislation  on  the  subject  instead  of  the  known  inad- 
equacy of  local  laws  for  the  protection  of  game  and  fish;  and, 

Whereas,  A  general  fish  law  administered  under  the  warden  system, 
will  tend  greatly  to  replenish  our  rivers  and  streams  and  protect  the  fish 
from  annihilation  by  the  present  destructive  methods  of  seining,  dyna- 
miting and  poisoning; 

Resolved,  That  the  Bar  Association  of  Tennessee  urges  upon  its  mem- 
bers throughout  the  State  to  use  their  influence  with  members  and  Sen- 
ators of  their  respective  counties  and  districts  to  maintain  the  general  law 
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and  to  strengthen  it  by  amendment,  if  necessary,  and  to  procure  the  en- 
actment of  a  general  fish  law;  and,  further, 

Resolved,  That  the  thanks  of  this  Association  are  tendered  the  press 
of  Tennessee  for  the  support  accorded  these  public  measures,  and  the  press 
is  respectfully  urged  to  continue  its  good  work  m  educating  the  public  to 
an  appreciation  of  the  importance  of  protecting  the  bird,  fish  and  game  of 
the  State. 

Mr.  Barton — I  second  the  adoption  of  that  for  the  purpose 
of  getting  it  before  the  Association.  I  am  heartily  in  favor  of 
the  resolution,  but  before  I  make  up  my  mind  I  want  some  infor- 
mation from  the  Game  Warden  of  the  State;  in  other  words  T 
want  him  to  answer  an  inquiry.  I  understand  he  received  from 
Memphis  a  letter  saying:  "I  understand  you  are  the  Game 
Warden  of  the  State ;  I  have  looked  through  the  Code  but  I  have 
been  unable  to  find  it,  and  I  don't  know  when  the  crap  season 
opens."  (  Laughter.) 

Mr.  Acklen — T  plead  guilty  to  the  charge  of  Judge  Barton, 
but  when  I  accepted  the  office  of  Game  Warden  of  the  State  of 
Tennessee,  without  a  salary,  I  expected  to  receive  such  letters  as 
that,  and  I  have  received  them  from  all  over  the  State.  The 
one  to  which  Judge  Barton  refers  is  one  of  the  many  which  I 
received.  I  did  receive  the  letter  and  it  was  couched  in  about 
this  language:  "Mr.  Game  Warden — I  understand  you  are  the 
game  warden ;  I  have  looked  through  the  Code  and  I  cannot  find 
what  I  want  to  find,  and  I  would  like  to  know  when  is  the  open 
season  for  crap  shooting."  Now,  that  may  have  been  a  joke 
intended  to  be  perpetrated  upon  me,  but  it  came  in  such  a  way  that 
it  induced  me  to  believe  that  the  man  was  really  serious  in  making 
the  inquiry. 

Mr.  Champion — What  was  your  answer? 

Mr.  Acklen — I  think  you  can  imagine.  I  told  him  I  was  the 
game  warden,  but  I  did  not  have  control  of  that  class  of  game. 

Mr.  Frierson — That  was  controlled  by  the  local  laws. 

Mr.  Acklen — Yes ;  the  local  laws  controlled  that.  The  pro- 
tection of  the  game  and  fish  of  the  State  is  a  great  deal  more  im- 
portant than  the  public  mind  generally  imagines.  It  means 
thousands  of  dollars  to  the  State  of  Tennessee  if  the  laws  are 
properly  enforced.  Unfortunately  for  Tennessee  it  has  waited 
too  long,  but  we  can  still  replenish  our  streams  and  preserve  our 
game  if  the  game  and  fish  laws  are  properly  enforced.   As  stated 
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in  the  resolution  the  General  Assembly  at  its  last  session  passed 
the  first  general  game  law  in  the  history  of  the  State.  Now,  if 
any  one  is  to  be  the  criterion  of  public  opinion  it  is  the  press,  with 
its  220  odd  papers  published  in  Tennessee,  and  not  one  has  failed 
to  give  this  measure  its  faithful  support-  Over  5,000  letters  are 
on  file  to-day  in  my  office  received  from  all  over  the  State  of 
Tennessee,  written  by  farmers,  land  owners,  doctors,  lawyers  and 
men  of  every  class,  sportsmen  and  men  of  all  vocations,  advo- 
cating the  maintainance  of  a  general  game  law,  and  urging  upon 
me  the  taking  up  of  the  question  of  a  general  fish  law  as  a  supple- 
ment of  the  general  game  law.  A  fish  law  should  be  enacted 
and  should  be  administered  under  the  direction  of  the  game 
warden  as  has  been  done  in  many  of  the  other  States.  It  has  been 
found  to  be  the  only  method  by  which  game  can  be  properly  pro- 
tected. I  take  it,  Mr.  President,  that  on  an  occasion  like  this 
that  I  might  state  that  the  laws  relating  to  game  are  not  in  accord 
in  the  different  States,  are  not  as  uniform  as  we  could  wish  them 
to  be,  but,  of  course,  we  cannot  hope  to  get  uniform  laws  relating 
to  game  any  more  than  we  can  in  relation  to  divorce.  In  England 
the  game  laws  are  enacted  upon  the  idea  of  protecting  the  game 
for  the  benefit  of  a  certain  privileged  class.  In  the  United  States 
the  basic  principle  that  governs  most  game  laws  is  the  protection 
of  the  game  for  the  benefit  of  the  people.  The  game  belongs  to 
the  people  in  their  sovereign  capacity,  and  is  not  the  subject 
of  private  ownership,  except  in  so  far  as  the  people  through 
their  Legislatures  may  make  it  so.  In  Iowa  the  law  is  different 
from  what  it  is  in  Arkansas.  In  Iowa  they  hold  that  a  raccoon 
is  not  the  subject  of  larceny;  in  Arkansas  an  Arkansas  judge  held 
that  a  coon  was  too  toothsome  an  article  not  to  be  classed  as 
property,  and  therefore  he  overruled  the  Iowa  judge.  In  New 
England  it  has  been  held  that  a  ferret  is  not  the  subject  of 
larceny,  but  they  hold  that  after  a  ferret  is  killed  his  skin  becomes 
the  subject  of  larceny,  therefore  holding  that  the  ferret  is  more 
valuable  after  death  than  he  was  in  life.  In  North  Carolina  they 
passed,  a  great  many  laws  in  the  early  history  of  the  State 
that  it  was  found  necessary  to  repeal  as  the  State  grew  more  in 
intelligence.  In  Tennessee  we  have  had  no  laws  that  amounted 
to  anything,  except  some  local  laws  that  were  very  laxly  admin- 
istered, until  the  passage  of  the  general  game  law.    Under  this 
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law  the  warden  of  the  State  is  employed;  the  land  owners — and 
I  mean  the  farmers  generally — are  relieved  from  the  trouble  of 
prosecuting  trespassers  upon  their  property.  In  that  case  it  is 
turned  over  entirely  to  the  warden;  the  farmers  are  therefore 
protected  against  these  poachers  and  trespassers  upon  their  prop- 
erty by  reason  of  this  fact.  Prior  to  the  passage  of  this  law  they 
were  compelled  to  prosecute  a  class  of  people,  or  if  they  did 
prosecute  them  thev  would  ever  afterwards  live  in  fear  that  they 
would  burn  their  barns  or  otherwise  commit  depredations  in  a 
spirit  of  revenge.  I  do  not  mean  to  discuss  this  subject  in  full, 
but  suffice  it  to  say  that  the  public  has  approved  of  this  law  and 
I  trust  that  it  will  be  maintained,  and  I  hope  that  this  Bar  Asso- 
ciation will  do  what  it  can  to  arouse  public  sentiment  in  its  favor 
before  the  next  Legislature  meets. 
The  motion  was  put  and  carried. 

The  President — The  Chair  will  announce  his  appointments 
on  the  committee  to  carry  out  the  resolution  offered  by  Judge 
P>arton :  Judge  Barton,  Mr.  St.  John,  Mr.  Acklin,  Mr.  Trabue,  Mr. 
Rowan  Greer,  Mr.  Harwood  and  Mr.  Judd ;  the  chair  would  be 
glad  if  Judge  Barton  would  act  as  chairman  unless  his  duties  will 
prevent,  in  which  event  I  will  appoint  Mr.  St.  John. 

Mr.  Barton — I  prefer  that  Mr.  St.  John  should  act  as  chair- 
man ;  I  can  meet  him  in  Knoxville. 

The  President — At  Judge  Barton's  request  Judge  St.  John 
will  be  named  chairman.  The  Chair  desires  to  call  your  atten- 
tion again  to  the  invitation  received  from  the  St.  Louis  Exposi- 
tion, on  which  action  should  be  taken. 

Mr.  Fort — Is  there  any  expression  in  the  invitation  as  to 
the  number  of  delegates  to  be  selected? 

Mr.  Champion — I  move,  Mr.  President,  that  the  Association 
name  six,  two  from  each  grand  division  of  the  State. 

Mr.  Barton — I  understand  that  New  York  has  selected 
forty-seven- 

The  President — Thirty-seven  is  what  the  letter  states. 

Mr.  Barton — I  think  that  is  going  to  be  a  very  important 
matter,  and  I  move  to  amend  Mr.  Champion's  motion  and  make  it 
fifteen. 

Mr.  Champion — I  accept  the  amendment. 
The  motion  was  carried. 
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Mr.  Trabue — I  move  that  a  committee  of  three  members  of 
the  Association  present  be  appointed  to  retire  and  consider  and 
recommend  to  the  Association  a  list  of  delegates  to  attend  that 
convention. 

The  motion  was  carried. 

The  President— The  Chair  will  appoint  Judge  Barton,  Judge 
Bonner  and  Mr.  Metcalf  as  that  committee. 

Mr.  Barton — I  wish  you  would  excuse  me ;  I  am  on  another 
committee ;  I  suggest  Bro.  Thomas. 

The  President — The  Chair  will  appoint  Mr.  Thomas  on  that 
committee. 

Mr.  M alone — I  want  to  call  up  a  matter  contained  in  a  report 
which  I  made  here,  and  that  is  in  regard  to  relief  of  the  Supreme 
Court.  I  think  it  is  one  of  the  most  important  matters  that  can 
come  before  this  Association-  I  differ  with  some  of  my  friends 
upon  matters  of  this#kind.  My  friend,  Judge  Barton,  has  joked 
about  the  Association,  but  I  believe  that  he  and  I  come  very  near 
agreeing  that  we  should  take  this  Association  a  little  more  se- 
riously. I  regard  the  legal  profession  as  a  learned  profession  and 
one  that  should  be  taken  seriously  when  we  come  to  the  real 
practice  of  it.  When  you  consider  that  the  Supreme  Court  of  the 
State  of  Tennessee  has  annually  before  it  1,200  cases  for  decision, 
and  then  realize  that  in  the  average  State  in  the  Union — its 
Supreme  Court  does  not  have  to  exceed  three  or  four  hundred,  it 
shows  that  there  is  something  wrong  with  our  jurisprudence.  I 
repeat  what  I  stated  the  other  day  to  the  effect  that  there  is  no 
man,  I  care  not  how  learned  he  may  be,  that  can  dispose  of  intelli- 
gently 1,200  cases  in  any  given  year  and  give  them  the  care  and 
attention  which  their  importance  deserves.  I  think  in  these  days 
when  we  have  such  immense  records,  that  our  judges  are  greatly 
overworked,  and  that  they  should  be  afforded  some  relief.  In 
thinking  over  this  matter  I  have  talked  with  a  good  many  on  the 
subject  and  I  have  looked  over  the  report  made  by  my  friend, 
Frierson,  and  I  cannot  recollect  the  others,  at  Memphis,  it  seems 
that  that  was  the  conclusion  that  they  reached  at  that  time,  and  I 
think  we  all  agree  that  there  ought  to  be  some  relief.  Now,  the 
committee  that  has  been  appointed  has  agreed  on  the  bill  sug- 
gested this  morning.  I  had  heard  some  suggestions  made  with 
respect    to    that  —  that    is    with    regard    to    the   penalty  of 
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twelve  and  one-half  per  cent  —  that  instead  of  making  the 
penalty  absolute  that  a  certain  amount  may  be  taxed  in 
the  costs,  leaving  it  to  the  discretion  of  the  Supreme  Court 
as  to  the  amount.  Another  suggestion  is  that  a  bond  should 
hot  be  required  in  all  cases,  but  that  a  bond  should  be 
required  in  every  case  in  law  where  a  like  bond  would  be 
required  in  equity.  I  believe  that  we  all  agree  upon  the  idea  that 
there  should  be  some  relief  to  the  Supreme  Court.  Now,  this 
matter  has  been  referred  to  this  committee  for  the  purpose  of 
formulating  some  measures  or  presenting  some  bills  that  the 
Association  could  put  through.  The  Association  has  had  this 
matter  before  it  for  a  long  time.  I  find  from  an  examination  of  the 
minutes  that  in  1891  a  resolution  was  passed  that  it  was  the  sense 
of  the  Association  that  relief  was  desired.  I  don't  know  how 
better  you  can  dispose  of  this  than  to  refer  the  matter  of  these 
other  bills  to  this  committee  you  have  appointed.  I  would  much 
rather  not  be  appointed  on  the  committee.  The  chair  has  ap- 
pointed a  committee  upon  one  bill  that  has  been  adopted,  and  I 
don't  know  whether  it  would  be  going  too  far  for  the  committees 
to  get  together ;  I  have  never  talked  with  them  about  this  matter, 
but  Air.  Bell  has  already  talked  to  me  about  what  he  thought 
in  regard  to  the  other  bill,  and  I  believe  they  could  work  together 
on  these  other  bills  and  formulate  a  plan.  Mr.  Champion,  I  think 
you  are  on  that  committee. 

Mr.  Champion — You  would  leave  the  question  of  the  penalty 
to  the  sound  discretion  of  the  court  ? 

Mr.  Malone — It  has  been  suggested  that  that  be  done.  It 
has  been  suggested  that  the  Association  leave  the  whole  matter  to 
the  committee  appointed  with  instructions  to  formulate  some 
measures  along  that  line,  after  conferring  with  the  Supreme 
Court  Judges.  I  believe  that  the  committee,  in  conjunction  with 
the  Supreme  Court  Judges,  could  formulate  a  bill  which  would 
probably  meet  with  the  approval  of  the  Association.  My  sug- 
gestion is  that  you  direct  this  committee  to  formulate  some  bill 
along  that  line,  after  conferring  with  the  Supreme  Court  Judges. 

Mr.  Frierson — My  idea  is  this,  one  bill  has  been  agreed  on 
as  the  bill  limiting  the  right  of  absolute  appeal  to  cases  involving 
as  much  as  $250.  That  will,  I  apprehend,  afford  a  very  consid- 
erable measure  of  relief.    These  other  bills  that  have  been  pro- 
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posed  have  met  with  very  decided  objection  ;  I  think  myself  that 
taking  the  bills  as  a  whole  and  the  action  proposed,  it  is  too  radical, 
and  I  think  that  a  great  many  of  the  members  agree  on  that. 
Now,  my  idea  is  to  let  this  one  bill  that  has  been  agreed  on  go  as 
the  bill  of  this  Association.  If  we  can  succeed  in  passing  that, 
then  we  can,  before  another  Legislature  meets,  understand  how 
much  relief  it  has  brought  and  how  much  more  is  necessary.  I 
therefore  move  that  these  other  bills  be  referred  again  to  the  com- 
mittee and  that  we  take  no  official  action  in  regard  to  them,  but 
that  we  simply  press  this  one  bill  before  the  next  Legislature. 

The  President — The  Chair  does  not  exactly  understand  you. 
Do  you  mean  to  refer  this  to  a  special  committee? 

Mr.  Frierson — No,  sir,  I  mean  to  refer  it  to  the  standing 
committee  of  the  Association. 

Mr.  Cooke — It  seems  to  me  that  we  stand  in  a  sort  of  a  pe- 
culiar attitude.  What  is  the  great  need,  the  great  public  need  of 
this  relief  of  the  Supreme  Court  docket?  We  have  had  a  Su- 
preme Court  that  has  been  trying  our  cases  for  a  great  many 
years,  and  1  do  not  see  what  the  great  public  need  or  necessity 
is  for  this  matter.  If  this  was  an  absolutely  necessity  I  would 
say  let's  cut  off  our  business,  of  course  we  are  all  rolling  in 
wealth,  and  let's  cut  off  all  appeals  to  the  Supreme  Court.  But 
1  don't  see  the  practical  use  nor  the  sense  of  troubling  ourselves 
so  much  about  trying  to  cut  off  some  of  our  fees,  even  if  they  are 
small  ones.  If  it  was  of  very  grave  public  concern,  and  if  the 
public  demanded  that  we  should  surrender  a  portion  of  our  in- 
come for  the  benefit  of  the  community  or  for  the  public  good,  or 
I  could  see  some  very  good  and  cogent  reason  for  surrendering 
what  personal  interest  we  might  have  in  this  kind  of  business,  be- 
cause I  take  it  that  most  of  us  are  wealthy  men  and  do  not  de- 
pend on  our  profession  for  a  living,  then  I  could  understand  the 
necessity  for  taking  some  action  of  this  sort.  But  I  do  not  see 
any  use  in  cutting  off  a  portion  of  our  fees  nor  where  any  public 
good  is  to  be  accomplished  by  so  doing.  I  do  not  hear  any  very 
severe  criticism  upon  the  members  of  the  Court  because  they  have 
not  done  right  in  the  trial  of  these  cases,  and  I  think  this  whole 
thing  is  a  tempest  in  a  teapot,  and  I  move  to  lay  all  of  these  bills 
on  the  table. 
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Mr.  Brown — I  want  to  say  that  I  agree  very  heartily  with 

Mr.  Frierson's  idea  on  this  proposition — 

Mr.  Frierson — Why  did  vou  not  second  my  motion? 

•         *  *  > 

Mr.  Brown — I  did  not  know  exactly  what  the  parliamentary 
situation  was,  or  I  would  have  seconded  it. 
Mr.  Frierson — I  will  renew  my  motion. 
Mr.  Brown — I  certainly  second  it. 

The  President — The  question  is  now  before  the  house  for 
discussion. 

Mr.  Brown — If  the  bill  which  Mr.  Malone  and  Mr.  Frierson 
suggested  were  to  become  a  law,  we  would  undoubtedly  get  rid 
of  a  great  many  cases  that  now  go  to  the  Supreme  Court.  I 
don't  think  that  Mr.  Cooke  would  lose  very  much  if  some  of  those  t 
cases  were  not  subject  to  appeal,  because  there  is  no  very  large 
fees  in  cases  of  that  kind. 

I  was  in  the  Supreme  Court  in  Mississippi  about  a  month 
ago  on  an  opinion  nay.  They  have  three  Judges  there,  and  as 
you  know,  it  is  a  very  able  court.  I  think  they  must  have  de- 
cided some  thirty  or  forty  cases,  and  there  was  not  a  single  case 
decided  by  that  court  that  involved  over  $500,  and  the  Court  re- 
marked about  the  number  of  small  cases  that  had  been  brought. 
Still  they  considered  them  as  though  there  had  been  millions  in- 
volved. They  read  written  opinions  in  a  number  of  cases,  long, 
lengthy  opinions,  and  there  seemed  to  be  some  very  nice  questions 
of  law  involved,  although  the  amounts  involved  were  very  small. 
Now,  I  think  there  is  another  matter  set  forth  in  this  connection. 
If  there  could  be  some  way  devised  to  have  our  lower  courts  give 
the  proper  construction  to  this  pauper  law,  I  think  we  would  get 
rid  of  at  least  half  of  our  litigation.  I  am  sure  that  principle  ap- 
plies to  Mr.  Cooke's  clients.  In  our  Circuit  Courts  I  suppose 
that  at  least  three-fourths  of  the  lawsuits  that  are  brought  there 
are  brought  on  the  pauper  oath ;  thev  are  not  all  paupers,  I  am 
sure,  and  if  there  could  be  some  amendment  made  to  the  law,  so 
that  it  would  not  be  so  easy  to  take  the  pauper  oath  the  result 
would  be  a  great  decrease  in  the  amount  of  lawsuits  brought. 
If  we  could  get  rid  of  that  class  of  litigation  I  don't  think  it 
would  be  necessary  *to  take  any  steps  to  relieve  the  Supreme 
Court.    If  the  lower  courts  would  always  do  their  duty  there 
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would  not  be  so  much  of  a  necessity  existing  for  the  relief  of  the 
higher  courts. 

•  Mr.  Judd — Now,  let  me  see  if  I  understand  the  attitude  of 
things.  The  bill  which  the  Association  has  adopted  is  the  bill 
limiting  the  appeal  to  cases  where  there  is  over  $250  involved,  ex- 
clusive of  interest  and  costs,  is  that  the  idea? 

Mr.  Frierson — Yes,  sir;  you  were  not  here,  I  believe,  when 
this  report  was  made.  Perhaps  I  can  explain  the  situation  to 
you.  The  report  submitted  by  Mr.  Malone  proposes  three  or 
four  bills.  One  of  them  was  a  bill  limiting  appeals  where  the 
amount  involved  is  less  than  $250,  except  in  special  cases.  That 
is  the  bill,  with  the  recommendation  in  the  report,  that  if  it  meet 
with  the  approval  of  the  Association  it  be  adopted.  And  there 
was  a  motion  made  that  a  committee  be  appointed  to  press  this 
bill  before  the  Legislature  and  that  the  other  bills  be  referred  back 
to  the  committee. 

Mr.  Brown — What  were  the  other  bills? 

Mr.  Frierson — I  think  that  Mr.  Malone  can  better  explain 
them  to  you  than  I  can.  My  idea  was  that  we  were  trying  to  ac- 
complish too  much  at  one  time,  and  my  motion  was  that  this  bill, 
which  I  have  just  explained,  the  one  limiting  appeals,  be  pressed 
as  our  bill,  and  my  motion  now  is  to  refer  these  matters  contained 
in  the  other  bill  to  the  standing  committee  of  the  Association. 

The  motion  was  carried. 

Mr.  Judd — I  desire  to  inquire  of  the  Secretary,  Mr.  Lusk. 
There  has  been  a  resolution  adopted  by  this  Association  authoriz- 
ing the  printing  of  all  our  proceedings  from  the  beginning;  what 
has  been  done  about  that,  please  ? 

Mr.  Malone — I  did  not  understand  that. 

Mr.  Lusk — You  are  entirely  correct  ;  the  Secretary  was  au- 
thorized at  the  last  meeting  to  complete  the  records  of  the  Asso- 
ciation from  1882  to  1903,  inclusive,  and  have  them  bound,  the 
bound  volumes  to  become  the  property  of  the  Association.  That 
has  been  done,  after  considerable  trouble  and  some  expense ;  I  was 
also  authorized,  if  there  were  sufficient  funds  in  the  treasur),  to 
have  a  reprint  made  of  all  the  reports,  but  there  has  never  been  a 
sufficient  amount  on  hand  to  do  that;  I,  have  taken  bids  from  two 
publishing  houses  in  Nashville  and  found  there  were  not  suffi- 
cient funds  on  hand  to  do  this. 
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Mr.  Judd — What  would  it  cost  ? 
Mr.  Lusk — It  would  cost  about  $500. 

Mr.  Bonner — The  committee  appointed  by  a  resolution  of  the 
Association  to  nominate  delegates  to  attend  the  Congress  of 
Lawyers  and  Jurists  at  St.  Louis  beg  leave  to  suggest  the  follow- 
ing names:  We  would  like,  Mr.  President,  to  offer  a  suggestion 
on  the  part  of  the  committee  in  order  to  secure  a  full  attendance 
of  these  delegates.  We  offer  a  resolution  that  the  Chair  be  em- 
powered, in  case  any  of  these  gentlemen  cannot  attend,  that  the 
Chair  be  empowered  to  appoint  delegates  in  their  stead.  We 
offer  that  as  a  part  of  the  report. 

Mr.  Barton — I  move  to  amend  the  report  of  the  committee 
that  the  number  of  delegates  be  increased  to  eighteen  instead  of 
fifteen,  and  add  to  the  names  of  the  delegates  originally  named 
the  names  of  three  gentlemen  who  compose  this  committee. 

The  motion  was  seconded  and  carried. 

The  following  are  the  names  of  the  delegates  selected  by  the 
committee  to  attend  the  St.  Louis  convention  of  lawyers  and 
jurists :  Ed.  Baxter,  John  W.  Judd,  Jas.  C.  Bradford,  John  J.  Ver- 
trees,  James  S.  Pilcher,  Judge  J.  W.  Bonner,  W.  D.  Beard,  H.  C. 
Warriner,  M.  B.  Trezevant,  F.  H.  Heiskell,  John  W.  E.  Moore, 
C.  W.  Metcalf,  E.  T.  Sanford,  Frank  Spurlock,  C.  J.  St.  John, 
R.  M.  Barton,  Jr.,  Geo.  W.  Pickle,  and  W.  G.  M.  Thomas. 

Mr.  Champion — I  suggest  that  it  might  be  well  to  ascertain 
if  these  gentlemen  will  attend. 

The  President — I  take  it  that  will  be  done. 

Mr.  Bonner — I  would  suggest  that  the  Secretary  write  the 
delegates  and  request  them  to  reply  at  once. 

The  President — Without  objection  the  Secretary  will  be  so 
instructed. 

If  there  is  nothing  more  to  come  before  the  Association  we 
will  now  proceed  to  the  election  of  officers  for  the  ensuing  year. 
Under  the  by-laws  the  officers  are  to  be  selected  as  follows  ( reads 
by-law  No.  10).  Under  the  order  of  business  the  Chair  will  now 
call  for  nominations  for  the  ensuing  year. 

Mr.  Bonner — I  believe  in  the  rotation  which  has  been  prac- 
ticed from  year  to  year  in  selecting  the  office  of  President  from 
each  grand  division  of  the  State;  Middle  Tennessee  can  fairly 
claim  the  honor  of  having  the  President  selected  from  that  divi- 
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sion  of  the  State  for  the  ensuing  year,  and  I  would  like  to  place 
in  nomination  a  gentleman  who  has  been  one  of  the  most  faithful 
members  of  this  Association,  and  one  who  has  always  been 
enthusiastic  in  its  support,  and  one  who  has  certainly  never 
failed  in  the  performance  of  his  duty.  I  take  great  pleasure 
in  nominating  Mr.  John  H.  Henderson,  of  Franklin,  as  Presi- 
dent of  this  Association. 

Mr.  Champion — I  desire  to  endorse  everything  that  Judge 
Bonner  has  said,  and  I  second  the  nomination  and  move  that  the 
Secretary  be  authorized  to  cast  the  vote  of  the  Association  unani- 
mously for  Mr.  Henderson. 

Motion  carried.  The  Secretary  announced  that  ballot  of  the 
Association  had  been  cast  for  Mr.  Henderson. 

The  President — I  declare  Mr.  Henderson  unanimously  elect- 
ed President  of  this  Association  for  the  ensuing  year,  and  I  will 
surrender  to  him  the  gavel. 

Mr.  Henderson — Gentlemen  of  the  Association,  I  am  entirely 
sincere  when  I  say  I  do  not  know  how  to  express  my  appreciation 
of  the  honor  you  have  conferred  on  me.  Somehow  honors  con- 
ferred by  lawyers  possess,  in  my  estimation,  a  peculiar  value,  and 
to  be  called  by  you  to  preside  over  this  Association  is  an  honor 
that  any  Tennessee  lawyer  may  well  covet. 

While  this  is  true,  and  while  I  am  sincerely  grateful  for  this 
evidence  of  your  confidence,  I  have  never  aspired  to  the  position, 
as  from  my  peculiar  make-up  I  have  always  preferred  to  work  in 
the  ranks.  This  is  because  I  have  fully  realized  the  responsibility 
of  the  position,  and  did  not  wish  to  see  the  Association  make  a 
mistake.  To  preside  over  our  three  days'  meeting  is  the  smallest 
part  of  the  labor  ;  here  we  are  only  reaping  the  benefit  of  what 
we  have  sown.  It  is  the  result  of  days  and  nights  of  toil  and 
anxiety,  incident  to  the  preparation  for  this  occasion.  I  am 
heartily  obliged  to  Mr.  Trabue  for  the  resolution  offered  by  him, 
and  which  you  have  adopted,  providing  measures  to  procure  in- 
crease of  attendance  at  the  next  meeting.  I  promise  to  use 
my  utmost  to  make  that  one  of  our  best  meetings  and  ask  your 
hearty  co-operation. 

This  Association,  as  it  has  already  done,  should  continue  to 
wield  an  influence.    It  is  simple  history  that  lawyers  have  been 
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more  instrumental  in  procuring  wholesome  legislation  than  all 
ot,her  interests  combined. 

Again  thanking  you,  I  promise,  I  could  not  do  less,  to  do  all 
in  my  power  to  maintain  our  standard. 

The  next  order  of  business  is  the  election  of  a  Vice-President 
from  each  of  the  grand  divisions  of  the  State,  and  nominations 
are  now  in  order. 

Mr.  MALONE — I  nominate  for  the  office  of  Vice-President  for 
West  Tennessee,  a  young  man  and  a  good  lawyer,  Mr.  R.  L.  Bar- 
tels,  of  Memphis. 

Mr.  Barton — I  am  a  typical  Christian  and  it  has  been  my 
rule  all  of  my  life  to  return  good  for  evil.  There  is  one  mem- 
ber of  the  Association  that  made  a  suggestion  during  the  meeting 
when  speaking  of  the  needed  reforms  in  our  State  that  he 
thought  it  would  be  a  good  thing  if  we  would  elect  Judges  who 
had  more  sense.  Now,  I  want  to  demonstrate  that  I  have  sense. 
I  want  to  nominate  for  Vice-President  from  East  Tennessee  one 
of  its  smartest  and  best  lawyers  and  one  of  the  most  congenial  of 
gentlemen  and  a  man  who  has  been  constant  in  his  attendance  on 
the  meetings  of  the  Association,  and  I  am  sure  that  no  local  mem- 
ber of  the  bar  has  been  more  accommodating  and  entertaining 
than  he  has.  I  wish  to  nominate  a  young  man,  and  that  is  young 
Mr.  Thomas  H.  Cooke. 

Mr.  Judd — I  desire  to  nominate  for  Vice-President  of  the 
Middle  Division  of  Tennessee  the  Hon.  S.  A.  Champion. 

Mr.  Mktcalf — I  move  that  the  Secretary  be  authorized  to 
cast  the  vote  of  the  Association  for  these  nominees  for  Vice- 
Presidents  for  the  ensuing  year. 

Motion  carried  and  the  Secretary  reported  the  vote  of  the  As- 
sociation cast  accordingly. 

Mr.  Frierson — Now,  Mr.  President,  I  desire  to  place  in 
nomination  as  Secretary  and  Treasurer  for  the  ensuing  year  the 
present  very  efficient  Secretary  and  Treasurer,  Mr.  Robert 
Lusk.  * 

Mr.  Malone — I  move  that  the  President  cast  the  vote  of  the 
Association  for  Mr.  Lusk  as  Secretary  and  Treasurer. 

Motion  carried,  and  the  President  announced  the  vote  of  the 
Association  so  cast. 
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The  President — Nominations  are  now  in  order  for  the  Cen- 
tral Council. 

Mr.  Lusk — I  desire  to  nominate  as  a  member  of  the  Central 
Council  Mr.  C.  C.  Trabue,  of  Nashville. 

Mr.  Champion — I  nominate  Mr.  Hayes,  of  Jackson. 

Mr.  Judd — Before  we  go  too  far  with  this  I  would  say  that 
it  has  always  been  our  custom,  and  for  convenience  I  may  say, 
to  have  the  majority  of  this  committee,  which  is  composed  of 
five,  selected  from  that  division  of  the  State  where  the  Presi- 
dent resides,  so  that  it  will  be  convenient  for  him  to  reach  them. 
1  merely  state  this  so  that  three  members  can  be  selected  from 
the  Middle  Division  of  the  State. 

Mr.  M alone — I  will  nominate  Mr.  Stuart  Pilcher,  from 
Nashville. 

Mr.  Sanford — I  desire  to  nominate  for  the  member  from 
East  Tennessee  Mr.  T.  A.  Wright,  of  Rockwood. 

Mr.  Champion — I  wish  to  present  the  name  of  Mr.  J.  H.  De- 
Witt,  of  Nashville. 

Mr.  Cooke — I  move  that  the  Secretary  be  directed  to  cast  the 
vote  of  the  Association  for  these  nominees. 

The  motion  carried  and  vote  cast  accordingly. 

The  President — I  believe  the  next  in  order  is  the  nomination 
of  delegates  to  the  American  Bar  Association. 

Mr.  Champion — I  desire  to  nominate  Mr.  A.  M.  Tillman, 
the  United  States  District  Attorney  at  Nashville;  I  am  sure  he 
will  attend  and  make  a  very  efficient  member. 

Mr.  Barton — I  wish  to  nominate  Mr.  W.  L.  Frierson,  of 
Chattanooga,  as  one  of  the  delegates. 

Mr.  Bartels — I  nominate  Mr.  C.  W.  Metcalf,  of  Memphis. 

Mr.  Metcalf — I  nominate  Mr.  Harwood,  of  Trenton,  as  an 
alternate. 

Mr.  Bonner — I  desire  to  nominate  as  an  alternate  Mr. 
George  D.  Hughes,  of  Columbia. 

Mr.  Lusk — I  will  nominate  as  an  alternate  from  East  Ten- 
nessee Mr.  Frantz,  of  Knoxville. 

The  Secretary  was  directed  to  cast  the  vote  of  the  Associa- 
tion for  the  gentlemen  nominated  as  delegates  and  alternates  to 
the  American  Bar  Association. 
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Mr.  Bartels — I  have  a  resolution  here  which  I  desire  to 
offer: 

"Resolved,  That  the  thanks  of  this  Association  be  tendered  the  retir- 
ing acting  President,  Mr.  E.  T.  Sanford,  for  the  efficient,  wise  and  courte- 
ous manner  in  which  he  has  presided  over  this  meeting. 

Mr.  Judd — I  object  to  that;  he  has  not  been  President,  and 
we  want  to  make  him  President  at  some  future  time.  I  object 
to  the  words  "acting  President." 

Mr.  Bartels — I  accept  the  amendment. 

Mr.  Judd — I  don't  want  the  records  to  show  that  he  has  been 
President;  if  that  was  done  we  could  not  elect  him  under  our 
Constitution. 

Mr.  Barton — If  it  was  not  for  the  confidence  which  I  have  in 
the  present  occupant  of  the  chair,  I  would  suggest  that  hereafter 
we  always  have  acting  Presidents.  (Laughter.) 

The  resolution  was  seconded  and  carried. 

Mr.  Judd — While  I  am  on  my  feet  I  desire  to  offer  a  resolu- 
tion to  the  effect  that  the  thanks  or  gratitude  of  this  Association 
is  tendered  the  bar  of  Chattanooga  for  the  courtesies,  aid  and  as- 
sistance that  they  have  given  us  in  making  this  meeting  a  success, 
and  also  for  the  handsome  entertainment  which  was  tendered  the 
Association. 

The  motion  was  seconded  and  carried. 

Mr.  Rankin — I  am  sure  no  association  ever  had  a  more  effi- 
cient  Secretary  and  Treasurer  than  we  have  had,  nor  one  who 
has  performed  more  efficiently  such  duties  as  have  fallen  to  his 
lof.  I  move  that  a  vote  of  thanks  be  tendered  him  for  the  able 
manner  in  which  he  has  performed  them. 

The  motion  was  seconded  and  carried. 

Mr.  Lusk — There  are  some  names  I  think  that  are  to  be  pre- 
sented to  the  Association  for  membership. 

Mr.  M alone — I  had  almost  overlooked  that  fact;  I  am  very 
glad  that  you  called  my  attention  to  that.  The  names  are  C.  B. 
Murray,  T.  P.  Murray,  of  Chattanooga;  G.  G.  Hyatt  of  Duck- 
town,  and  Allen  G.  Hall  of  Nashville.  These  names  have  been 
acted  on  and  we  are  satisfied  that  thev  are  entitled  to  member- 
ship  in  the  Association,  and  so  recommend  them. 

The  President — I  understand  where  parties  are  recommend- 
ed by  the  Central  Council,  unless  there  is  some  objection  they 
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become  members  of  the  Association;  the  Chair  hears  no  objec- 
tion, and  therefore  declares  these  gentlemen  members  of  the  As- 
sociation. 

Mr.  Champion — I  move  that  the  Association  adjourn  sine 

die. 

Mr.  M alone — Not  sine  die,  but  until  the  next  regular  meet- 
ing. 

The  motion  carried  and  the  Association  adjourned. 
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APPENDIX. 


PRESIDENT'S  ADDRESS. 


BY  ED.  T.  SANFORD,  OF  KNOXVILLE. 

Gentlemen  of  the  Bar  Association  of  Tennessee: 

We  have  again  assembled  in  annual  session  in  furtherance  of 
the  objects  of  our  Association,  the  cultivation  of  social  inter- 
course among  our  members,  the  fostering  of  legal  science  and  the 
promotion  of  improvements  in  the  law  and  its  administration. 

By  friendly  edict  of  the  Central  Council  and  the  two  other 
Vice-Presidents  of  the  Association,  so  kindly  confirmed  by  the 
action  of  this  Association,  I  have  been  commissioned  to  discharge 
the  duties  pertaining  to  the  office  of  President,  made  vacant  by  the 
deeply  lamented  death  of  our  honored  President,  the  first  of  the 
twenty-three  distinguished  lawyers  elected  to  that  position  to  die 
in  office,  to  whose  memory  we  will  in  the  exercises  of  to-day 
pay  the  tribute  due  to  his  high  personal  character  and  his  honor- 
able office  as  President  of  this  Association. 

The  chief  duty  of  the  President  is  that  of  opening  the  annual 
meeting  with  an  address  in  which,  under  the  imperative  mandate 
of  our  Constitution,  he  is  required  to  communicate  the  most  note- 
worthy changes  that  have  been  made  in  the  statute  law  of  the 
State  and  Nation  during  the  preceding  year. 

For  him  the  path  of  duty  is  plainly  marked ;  and  although  it 
be  narrow  and  dusty,  and  bordered  with  dry  bones  as  a  way 
tnrough  the  catacombs,  yet,  straying  neither  to  the  right  nor  left, 
pausing  neither  to  gather  the  flowers  of  fancy  that  adorn  the 
pleasant  meadows  of  the  literature  of  the  law  nor  to  garner  the 
golden  grain  of  legal  learning  that  waves  in  its  fertile  fields,  like 
fox-hound  intent  upon  the  chase,  with  a  nose  for  statutory 
changes  alone,  he  must  keep  straight  upon  the  trail. 
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The  chase  this  year  is  short. 

In  Tennessee  the  public  welfare  has  not  been  deemed  to 
require  any  addition  to  the  1,500  pages  of  statute  law  enacted  at 
the  regular  session  of  1903,  whose  most  noteworthy  provisions 
were  communicated  in  the  President's  address  of  last  year.  Since 
that  time  our  hall  of  legislation,  as 

"Some  banquet  hall  deserted, 
Whose  lights  are  fled. 
Whose  garlands  dead," 

has  been  desolate  of  law-makers ;  its  echoes  silent  to  the  voice  of 
their  eloquence  and  wisdom. 

In  national  legislation  there  is  likewise  no  harvest  of  changes 
to  reward^the  toil  of  the  gleaner,  for  although  the  Fifty-eighth 
Congress  has  since  our  last  meeting  passed  264  acts  and  adopted 
thirty-eight  joint  resolutions,  they  relate  almost  entirely  to  the 
every-dav  administration  of  national  affairs  and  make  virtually 
no  changes  in  either  the  body  of  substantive  Federal  law  or  the 
procedure  of  the  Federal  Courts. 

Amid  this  multiplicity  of  enactments  there  is  much  of  inter- 
est from  the  point  of  view  of  the  citizen,  but  little  that  immediate- 
ly concerns  the  lawyer. 

The  results  of  the  Spanish  War,  the  new  obligations  de- 
volved upon  the  nation  with  her  recently  acquired  dominions  and 
the  growth  of  our  distant  territories,  appear  not  only  in  sundry 
appropriations  for  the  expenses  of  insular  administration,  but  in 
an  Act  which  carries  into  effect  the  convention  of  December, 
1902,  with  the  Republic  of  Cuba,  by  providing  for  the  admission 
into  the  United  States,  free  of  duty,  of  various  Cuban  products, 
and  a  reduced  and  preferential  duty  upon  others ;  a  shipping  Act, 
which  provides,  under  heavy  penalty,  that  after  July  1,  1906,  no 
merchandise,  except  army  or  navy  supplies,  and  no  passengers 
shall  be  transported  between  the  United  States  and  the  Philip- 
pines in  any  other  than  a  vessel  of  the  United  States;  this,  how- 
ever, not  to  affect  any  privilege  guaranteed  to  Spanish  ships  or 
merchandise  by  the  Treaty  of  Paris ;  an  Act — in  pursuance  of  the 
power  expressly  reserved  to  Congress  in  the  establishment  of  the 
government  of  the  Territory  of  Hawaii — confirming  Acts  of  the 
Hawaiian  Legislature  granting  electric  light  and  power  and  gas 
franchises  in  Hawaii;  a  joint  resolution  authorizing  the  Secre- 
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tary  of  War  to  transport  in  government  transport  vessels  from 
Porto  Rico  to  the  United  States  and  return,  six  hundred  Porto 
Rican  public  school  teachers,  for  attendance  upon  the  various 
summer  schools  of  the  United  States ;  and  various  Acts  providing 
for  the  appointment  of  road  overseers,  the  creation  of  road  dis- 
tricts and  the  care  of  insane  persons  in  Alaska,  with  a  special  ap- 
propriation for  the  instruction  of  Alaskan  natives  in  the  care  of 
reindeer  and  the  introduction  of  reindeer  from  Siberia  for  do- 
mestic purposes. 

The  modern  trend  towards  international  agreements  and  the 
mitigation  of  the  evils  of  unavoidable  war,  is  indicated  by  joint 
resolutions  inviting  the  interparliamentary  union  for  the  promo- 
tion of  international  arbitration  to  hold  its  next  session  in  the 
United  States ;  requesting  the  President  to  negotiate  with  Great 
Britain  for  a  revision  of  the  regulations  governing  the  taking  of 
fur  seals,  and  desiring  the  President  to  bring  about  an  under- 
standing between  the  principal  maritime  powers,  incorporating 
into  the  permanent  law  of  civilized  nations  the  principle  of  the  ex- 
emption of  all  private  property  at  sea,  not  contraband  of  war, 
from  capture  or  destruction  by  belligerents. 

The  beneficent  action  of  Congress  in  extending  the  park  sys- 
tem of  Washington  and  continually  increasing  the  beauty  of  the 
world's  most  beautiful  city — making  it  a  national  model  for  all 
cities  of  dusty,  narrow  streets,  that  have  neither  small  parks  nor 
tree-shaded  boulevards,  nor  place  of  refuge  for  the  children 
reared  in  tenements  or  flats  and  thwarted  of  their  birthright  of 
grass  and  sunshine,  whose  only  playground  is  in  the  dirt  and 
disease  of  the  street — appears  in  various  Acts  for  the  condemna- 
tion of  land  within  the  District  of  Columbia  for  widening  streets, 
building  small  parks  and  the  like. 

The  fostering  care  given  by  the  National  Government  to 
education  and  agriculture  and  the  promotion  .of  various  worthy 
public  enterprises,  is  shown  in  the  incorporation  of  the  Carnegie 
Institution  of  Washington  for  the  purpose  of  encouraging  investi- 
gation, research  and  discovery,  and  the  application  of  knowledge 
to  the  improvement  of  mankind,  with  specific  authority  to  manage 
the  funds  transferred  for  that  purpose  by  Andrew  Carnegie — the 
chief  public  administrator  of  the  surplus  wTealth  of  our  country; 
a  provision  for  oarticipation  by  the  Government  in  the  Industrial 
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Exposition  to  be  held  next  year  in  Portland  to  celebrate  the  one 
hundredth  anniversary  of  the  exploration  of  the  Oregon  country 
by  Lewis  and  Clark ;  an  appropriation  of  $500,000  for  eradicating 
contagious  diseases  of  animals,  the  Mexican  cotton  boll  weevil 
and  other  insects  and  diseases  affecting  cotton ;  an  Act  enabling 
the  Secretary  of  War  to  permit  the  erection  of  a  lock  and  dam 
in  aid  of  navigation  in  the  Tennessee  River  near  Chattanooga; 
an  Act  providing  for  the  free  transportation  through  the  mails, 
under  certain  conditions,  of  reading  matter  in  raised  characters 
for  the  use  of  the  blind ;  and  an  Act  amending  the  charter  granted 
in  1903  to  the  General  Federation  of  Women's  Clubs,  so  as  to 
permit  the  holding  of  its  biennial  meeting  outside  of  Washington, 
an  enactment  which  might  perhaps  have  been  styled,  not  inappro- 
priately, an  Act  for  the  diffusion  of  public  spirit  and  oratory 
throughout  the  United  States. 

Straws  that  show  a  gently  blowing  wind,  laden  with  the 
soft  incense  of  peace  and  fraternal  good-will,  are  the  National 
appropriations  for  the  care  of  the  "Confederate  Mound"  in  Oak- 
wood  Cemetery,  Chicago,  and  the  reconstruction  of  the  stone  wall 
enclosing  the  Confederate  Cemetery  at  Camp  Chase,  Ohio. 

None  of  the  foregoing  legislation,  however,  affects  in  the 
slightest  degree  either  the  general  rules  of  law  or  its  adminis- 
tration. 

Of  statutes  directly  affecting  the  administration  of  the  law 
there  are  only  three.  Two  of  these  relate  to  records  and  papers 
in  the  General  Land  Office,  and  can  have  no  application  in  Ten- 
nessee. The  third  provides  that  the  term  of  the  United  States 
Circuit  and  District  Courts  held  at  Knoxville  shall,  for  the  pres- 
ent, commence  on  the  first  Monday  in  March  of  each  year,  instead 
of  the  second,  as  heretofore,  and  this  little  statutory  fox  is  all  that 
I  have  run  to  ground  at  the  end  of  all  my  patient  trailing,  and  this 
I  now  have  the  honor  to  communicate  to  the  Bar  Association  of 
Tennessee,  in  annual  meeting  duly  assembled,  as  the  only  note- 
worthy change  that  has  been  made  within  the  last  year  in  stat- 
ute law,  either  State  or  Federal. 

Having  exhausted  my  constitutional  duty,  may  I  not  now  ex- 
ercise the  privilege — not,  I  trust,  excluded  by  constitutional  im- 
plication from  the  scope  of  this  address —  of  briefly  calling  your 
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renewed  and  emphasized  attention  to  the  progress  of  a  movement 
that  is  the  strongest  single  force  to-day  in  helpful  statute-making 
tnroughout  the  land,  and  in  the  promotion  of  those  improve- 
ments in  the  administration  of  the  law  whose  attainment  is  the 
chief  object  of  this  Association,  the  movement  for  the  promotion 
of  uniformity  of  legislation  throughout  the  United  States. 

Under  our  Federal  Constitution,  uniting  in  a  manner  unpre- 
cedented in  the  world's  history,  strength  with  liberty,  through 
the  union  of  National  sovereignty  in  Federal  affairs  with  the 
self-government  of  sovereign  States  in  matters  of  domestic  con- 
cern— "a  method  which,"  as  has  been  said,  "so  well  combines 
Roman  power  with  Saxon  freedom" — much  diversity  in  State  leg- 
islation is  not  only  inevitable,  but  in  matters  of  purely  local  con- 
cern, desirable. 

In  few  matters,  however,  of  our  daily  life  are  we  governed 
by  the  Federal  law,  which,  concerned  only  with  the  broad  outlines 
of  national  life,  except  in  a  few  penal  statutes  mainly  relating  to 
the  protection  of  the  national  revenues  and  currency,  deals  little 
with  the  citizen's  ordinary  relationships  and  business  concerns ; 
"hardly  touching,"  as  has  been  said,  "the  edge  of  that  vast  body  of 
municipal  law  by  whose  rules  society  governs  its  actions ;"  so 
that,  in  most  matters  of  every  day  conduct,  not  merely  in  the 
restraint  of  violence  and  wrong  by  criminal  laws,  but  in  our  im- 
mediate and  closest  personal  concerns ;  in  our  marriages  and  our 
divorces,  our  partnerships  and  our  corporations,  our  deeds  and 
our  wills,  our  contracts  and  our  trade,  and  well  nigh  all  the 
manifold  and  complicated  relationships  of  family,  neighborhood 
and  citizenship  we  are  governed  almost  entirely  by  the  laws  of 
our  respective  States. 

With  the  Legislatures  of  half  a  hundred  States  and  Territo- 
ries, in  addition  to  Congress,  almost  continuously  engaged  in  the 
creation  of  statute  law,  much  diversity  and  contrariety  is  inevit- 
able, and  to  this  interstate  diversity  must  be  added  the  variety  of 
law  within  each  State. 

■ 

"We  are,"  writes  Frederick  J.  Stimson,  in  a  learned  and  schol- 
arly paper  on  "Uniform  State  Legislation,"  read  before  the 
American  Academy  of  Political  and  Social  Science,  which  has 
been  my  chief  source  of  information  in  the  preparation  of  this 
address,  "living  under  a  fourfold  system  of  law ;  there  is  in  every 
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State,  (i)  the  common  law  of  the  State  as  interpreted  by  its 
courts;  (2)  the  common  law  as  interpreted  by  the  United  States 
Courts;  (3)  the  statutes  of  the  State,  and  (4)  the  statutes  of  the 
United  States ;"  and,  we  might  ourselves  add,  the  varying  inter- 
pretations of  these  dual  statutes  by  these  dual  courts. 

From  the  complexity)'  of  elements  incident  to  this  dual  sys- 
tem there  must  inevitably  sometimes  result  confusion  and  misap- 
prehension, like  unto  that  which,  according  to  the  genial  Auto- 
crat of  the  Breakfast  Table,  results  when  ordinary  John  and 
Thomas  are  talking  together,  on  account  of  the  six  different 
personalities  that  he  declares  take  part  in  such  a  dialogue,  name- 
ly: The  three  Johns:  the  real  John,  known  only  to  his  Maker; 
John's  ideal  John,  often  very  unlike  the  real  John ;  and  Thomas' 
ideal  John,  often  unlike  either  the  real  John  or  John's  John:  and 
the  three  Thomases :  the  real  Thomas ;  Thomas'  ideal  Thomas  and 
John's  ideal  Thomas. 

To  this  must  be  added  the  diversity  between  the  several 
States. 

An  initial  diversity  existed,  as  Mr.  Stimson  has  pointed  out, 
even  in  the  original  thirteen  States ;  their  inherited  body  of  En- 
glish laws  in  existence  at  the  time  of  the  Declaration  of  Independ- 
ence being  even  then  somewhat  complex  and  consisting  of  the 
common  law  of  England  so  far  as  each  State  had  adopted  it  either 
tacitly  or  by  express  statute ;  the  statutes  of  Great  Britain  which 
they  had  either  tacitly  or  expressly  adopted ;  and  the  colonial  stat- 
utes or  ordinances  themselves,  the  latter  relating,  it  is  true,  chiefly 
to  Indian  affairs  and  finances  rather  than  to  general  law,  but,  as 
in  the  inheritance  of  land,  varying  from  the  rule  of  primogeni- 
ture in  several  colonies  and  the  gift  of  a  double  portion  to  the 
eldest  son  in  Massachusetts  to  the  present  system,  first  adopted 
by  Georgia,  in  which  all  children  share  equally :  the  most  impor- 
tant of  these  colonial  statutes  being  the  Massachusetts  "Body  of 
Liberties,"  containing  twenty-one  sections  styled  "Laws  con- 
cerning liberties,  more  particularly  concerning  freemen,"  of  which 
four  concerned  the  "liberties  of  children,"  four  "of  servants,"  four 
"of  foreigners."  and  only  two  the  "liberties  of  women." 

In  the  adoption  of  the  common  law  of  England  there  has  been 
great  diversity.  In  thirty  States  it  has  been  expressly  adopted  by 
statutes  phrased  in  more  or  less  general  terms;  in  two  there  is 
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declared  to  be  no  common  law  where  the  law  is  declared  by  the 
code ;  while  in  the  others  the  statutes  are  silent. 

A  like  diversity  has  existed  in  the  adoption  of  English  stat- 
ute law.  According  to  Mr.  Stimson,  eight  States  adopt  all  En- 
glish statutes  enacted  prior  to  the  fourth  year  of  James  I,  with 
certain  specified  exceptions ;  two  adopt  all  statutes  up  to  the  time 
of  the  Declaration  of  Independence;  Pennsylvania  adopts  all 
which  were  in  force  on  May  10,  1776,  while  New  York,  her 
neighbor,  on  the  other  hand  expressly  denies  any  effect  to  any 
English  statute  in  New  York  since  May  1,  1788;  all  English  stat- 
utes enacted  before  Mav  10,  1776,  being  thus  practically  in 
force  in  Pennsylvania,  and  none  in  New  York. 

Added  to  this  original  complexity  there  has  come  a  constantly 
increasing  diversity  with  the  expansion  of  our  national  life  and 
the  enlarging  number  of  State  Legislatures,  as  star  after  star 
has  been  added  to  the  flag,  until  the  annual  output  of  the  various 
legislative  bodies  of  this  country  is  now  estimated  at  from  4,000 
to  8.000  statutes. 

Sir  Henry  Maine  declares  that  the  capital  fact  in  the  mechan- 
ism of  modern  States  is  the  energy  of  legislatures.  Five  centu- 
ries ago,  as  Mr.  Stimson  points  out,  "the  Anglo-Saxon  race 
deemed  statutory  enactment  fraught  with  peril ;"  Hallam  stating 
that  "a  new  statute,  to  be  perpetuallv  incorporated  with  the  law 
of  England,  was  regarded  as  no  light  matter,"  and  that  it  was 
"a  very  common  answer  to  a  petition  of  the  Commons  .  .  .  . 
that  it  could  not  be  granted  without  making  a  new  law,"  there 
being  a  ''reluctance  to  innovate  without  necessity,  and  to  swell 
the  number  of  laws  which  all  were  bound  to  know  and  obey,  with 
an  accumulation  of  transitory  enactments." 

Professor  Colby  of  Dartmouth  says:  "In  the  first  years  of  our 
constitutional  history  two  causes  began  to  work  in  America 
which  together  go  far  to  explain  the  energy  of  our  legislative 
bodies.  The  first  was  the  democratic  spirit  which,  after  finding 
literary  expression  in  the  writings  of  the  Encyclopaedists  and 
bearing  its  first  fruits  in  the  American  and  French  revolutions, 
engendered  the  belief  that  judge-made  law  is  aristocratic  and 
that  the  popular  will  should  be  able  to  realize  its  object  immedi- 
ately. The  second  was  the  spread,  as  beneficial  results  were  ob- 
served to  follow  the  abolition  of  certain  inherited  institutions 
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that  had  survived  their  usefulness,  and  the  repeal  of  certain  feudal 
laws  whose  application  tended  to  despoil  the  suffering  masses  for 
the  profit  of  the  wealthy  classes  of  that  most  persistent  of  mod- 
ern political  superstitions,  the  belief  that  all  human  ills  may  be 
exercised  by  the  sovereign  specific  of  a  legislative  'Be  it  en- 
acted/ " 

It  is  to  be  noted,  however,  as  Mr.  Stimson  has  pointed  out, 
that  the  various  State  Legislatures  in  this  energetic  work  of  law- 
making, have  not  proceeded  on  wholly  independent  lines  or  adopt- 
ed entirely  different  statutes,  but  have  usually  legislated,  as  it 
were,  in  groups;  some  twenty  States,  usually  Northern  and 
Northwestern,  commonly  following  the  lead  of  Massachusetts  and 
adopting  practically  the  same  law ;  the  New  England  States  with 
Ohio  and  Oregon  forming  a  second  group,  and  California  usu- 
ally leading  a  third  group  of  Western  and  Pacific  Slope  States ; 
so  that,  as  he  says,  "while  there  may  be  two  or  three  States  with 
anomalous  statutes  on  any  one  point,  you  will  not  commonly  find 
more  than  three,  or  at  the  most  four,  differences,  if  the  South- 
ern States  happen  to  be  different,  upon  any  one  section  of  a  stat- 
ute in  the  whole  Union.  And  there  are  many  statutes,  such  as 
those  upon  limited  partnership,  where  the  law  throughout  the 
whole  United  States  is  now  nearly  identical."  This  group  sys- 
tem, it  is  evident,  is  one  of  the  strongest  factors  in  aid  of  secur- 
ing general  uniformity. 

It  is  interesting  to  note  in  this  connection,  that  Mr.  Stimson, 
in  his  classification  of  States  into  four  classes,  according  to  their 
habit  in  enacting  statutes,  puts  Tennessee  among  "those  States 
which  are  generally  inclined  to  add  to,  or  occasionally  to  alter  the 
common  law,  rather  than  to  enact  it  over  in  their  statutes." 

Mr.  Lewis  M..  Dembitz,  in  an  article  upon  "Uniformity  in 
State  Laws,"  says  upon  this  same  point  of  family  relationships 
in  statutes  and  the  natural  tendency  to  uniformity :  "The  laws 
of  all  the  American  States,  with  the  single  exception  of  Louisi- 
ana, are  derived  from  the  common  law  of  England,  and  from  the 
acts  of  Parliament  passed  by  way  of  amendment  of  the  common 
law ;  the  laws  enacted  in  the  several  States  since  their  separation 
from  the  mother  country  have  generally  been  framed  on  the  same 
lines.  Thus  all  the  States  in  which  the  English  law  preferring 
the  first  born  son  in  the  descent  of  land  ever  prevailed,  have  en- 
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acted  new  laws  establishing  equality  between  the  sons  and  daugh- 
ters, the  brothers  and  sisters  of  the  decedent ;  all  the  States  have 
provided  for  the  recording  of  deeds  and  mortgages ;  all  the  States 
have  given  to  the  creditor  the  means  of  reaching  the  lands  and 
effects  of  absent  debtors  by  attachment ;  all  the  States  have  cur- 
tailed the  power  of  the  husband  over  the  wife's  property;  nearly 
all  the  States  have  regulated  the  exercise  of  testamentary  powers ; 
nearly  all  of  them  have  enacted  general  laws  under  which  private 
corporations  can  be  formed;  all  but  one  of  the  States  allow  the 
grant  of  absolute  divorces.  .  .  .  And  what  is  more,  the  stat- 
utes on  all  these  subjects  have  generally  been  moulded  upon  a 
very  few  patterns,  either  a  British  Act  of  Parliament  or  an  Act 
first  passed  by  the  Legislature  of  New  York,  of  Virginia,  of  Mas- 
sachusetts or  of  Connecticut.  Thus  the  chapter  of  the  Revised 
Statutes  of  New  York  which  deals  with  'testamentary  powers,' 
and  the  chapter  on  'Uses  and  Trusts'  have  been  copied  almost  lit- 
erally into  the  Codes  of  Michigan,  Wisconsin,  Minnesota,  North 
Dakota  and  South  Dakota ;  the  law  marching  westward  in  pretty 
close  touch  with  the  parallel  of  latitude.  Thus  the  task  of  those 
aiming  at  uniformity  is  somewhat  simplified ;  they  have  in  many 
fields  of  legislation  to  deal  only  with  four  or  five  groups  of  States, 
not  with  forty-five  separate  units." 

Yet  in  spite  of  these  influences  making  for  uniformity,  the  in- 
evitable diversity  in  statute  law  even  in  adjoining  States,  and  in 
far-reaching  matters  of  trade  and  commerce,  whose  effect  is  not 
limited  by  State  boundary  lines,  is  the  rule  rather  than  the  ex- 
ception, and  is  constantly  increasing. 

Some  of  the  differences,  for  example,  between  the  laws  of 
the  adjoining  States  of  New  York  and  Connecticut  are  thus 
stated  in  a  report  of  the  Committee  on  Uniform  State  Laws  of 
the  American  Bar  Association:  "In  New  York  a  marriage  cere- 
mony, if  ceremony  it  can  be  called,  is  valid  without  the  aid  of  a 
clerical  or  civil  officer ;  in  Connecticut  it  is  not.  New  York  limns 
absolute  divorce  to  one  cause;  Connecticut  invites  discontent  by 
eight.  New  York  has  two  kinds  of  divorce;  Connecticut  one. 
In  New  York  property  descends,  so  to  speak,  from  child  to  par- 
ent, in  preference  to  brother  or  sister ;  Connecticut  favors  frater- 
nal rather  than  paternal  heirship.  .  .  .  New  York  requires 
two  witnesses  to  a  will ;  Connecticut  three.    New  York  abolishes 
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common  law  trusts  and  powers,  except  as  defined  by  statute ;  Con- 
necticut retains  them.  New  York  allows  preferences  in  insol- 
vency assignments;  Connecticut  treats  all  general  creditors  alike. 
How  a  notarial  seal,  especially  from  over  the  border,  is  proved  as 
such  in  New  York  is  known  only  to  New  York  lawyers,  if  it  is  to 
them;  in  Connecticut  the  seal  proves  itself.  A  deed  in  New  York 
must  have  a  seal,  but  only  one  witness;  in  Connecticut  a  scroll 
will  answer  for  a  seal,  but  two  witnesses  are  necessary.  .  .  . 
While  in  the  conduct  of  a  suit  at  law  Connecticut  allows  an  initial 
attachment  on  the  service  of  process  in  all  cases,  in  New  York  the 
rule  is  to  wait  until  final  judgment  before  touching  the  debtor's 
property  ;  and  while  in  New  York  the  right  of  triaPby  jury  re- 
mains inviolate,  in  Connecticut  the  corporation  or  other  defend- 
ant can  take  the  question  of  the  amount  of  damages  from  the 
jury  and  try  it  to  the  court  by  a  simple  demurrer,  innocently  so 
called." 

As  to  the  validity  and  effect  of  mortgages,  a  wide-reaching 
matter  constantly  overleaping  State  boundaries,  Mr.  Stimson 
says :  "At  present  the  rights  of  the  mortgage  investor  vary  wide- 
ly. In  Minnesota  and  other  States  he  has,  we  may  almost  say, 
no  advantage  whatever  over  an  ordinary  judgment  creditor  ex- 
cept a  kind  of  priority  of  attachment ;  and  in  some  respects  has 
not  even  so  much  advantage,  as  he  has  practically  no  remedy 
whatever  against  the  debtor,  but  only  against  the  property  mort- 
gaged. Of  this  he  cannot  even  get  possession  for  more  than  a 
year  after  default,  during  which  time  the  borrower  enjoys  the 
fruits  of  the  mortgaged  property,  while  the  lender  has  to  pay  all 
taxes  and  insurance,  and  in  the  meantime  the  property  itself  goes 
to  rack  and  ruin  because  nobody  can  safely  pay  for  repairs.  In 
contrast  to  States  like  Minnesota  and  Kansas,  the  law  of  Massa- 
chusetts is  almost  too  harsh  against  the  borrower,  the  lender  be- 
ing allowed  to  sell  the  property  by  a  few  weeks'  notice  in  any 
newspaper — a  notice  which  may  well  never  reach  the  eye  of  the 
borrower — and  without  redemption.  Thus  it  happens  that  a  citi- 
zen of  Massachusetts  who  lends  money  on  mortgage  may  suppose 
he  is  getting  the  full  security  of  the  property  besides  a  personal 
liability;  while  a  citizen  of  Minnesota  who  borrows  money  on 
mortgage  knows  very  well  that  he  is  giving  no  personal  security 
and  that  of  the  property  only  after  much  delay  and  expense  to  the 
borrower." 
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As  to  the  effect  and  necessity  of  a  seal  there  are  three  usual 
ways  of  treating  the  subject;  the  old  law  of  conservative  statutes, 
generally  followed  in  New  England,  that  all  deeds  must  be  sealed 
or  they  will  be  of  no  validity ;  the  radical  treatment  of  Tennessee 
and  thirteen  other  States,  abolishing  the  use  of  private  seals  en- 
tirely;  and  a  middle  way,  not  requiring  a  seal  but  giving  it  effect 
as  importing  consideration,  common  in  California  and  the  Pacific 
States. 

Marriage  laws  vary  on  the  one  side  from  the  extreme  of  the 
"so-called  common  law  marriage,  or  Scotch  marriage,"  termed 
by  Mr.  Stimson,  "marriage  by  consent,  marriage  de  facto,  or  as 
the  extreme  conservatives  would  call  it,  marriage  which  is  not 
marriage  at  all,"  to  those  holding  marriage  "a  sacrament,  a 
state  or  a  finality."  A  like  variability  exists  in  the  various  stat- 
utes fixing  the  age  of  legal  capacity  for  marriage;  while  in  di- 
vorce there  is  every  varying  shade  of  provision  from  South  Caro- 
lina that  grants  no  divorces  whatever,  and  New  York,  standing 
alone  in  granting  absolute  divorce  only  for  adultery,  to  those 
States,  chiefly  in  the  West,  facilitating  what  has  been  termed 
migratory  or  "carpet-bag  divorce,"  easily  obtained  by  transient 
visitors  through  various  forms  of  procedure  easily  lending  them- 
selves to  collusion.  In  forty-nine  States  and  Territories  of  the 
Union  divorce  is  granted  for  adultery ;  in  forty-nine  for  extreme 
cruelty,  qf  which  seven  arc  limited  divorces;  in  forty-nine  for 
continuous  desertion,  of  which  four  are  limited  divorces;  while 
failure  to  support  the  wife  is  a  cause  for  divorce  in  many  of  the 
States  and  a  fertile  field  of  collusive  proceedings. 

A  like  diversity  exists  in  criminal  law,  there  being  great  in- 
equality in  the  punishment  of  the  same  crimes  in  the  different 
States.  The  death  penalty,  which  is  in  force  for  murder  in  all 
States  except  three,  is  in  some  applied  even  for  perjury,  arson, 
robbery  or  mayhem. 

The  maximum  penalty  for  counterfeiting  varies  from  three 
years'  imprisonment  in  Delaware,  to  imprisonment  for  life  in 
Massachusetts  and  other  States ;  and  for  perjury  from  five  years 
in  New  Hampshire  and  other  States,  to  death  in  Missouri,  if  the 
perjurer  designed  to  effect  the  death  of  an  innocent  person;  while 
in  Delaware  it  is  so  lightly  regarded  as  to  be  punishable  only  by 
a  fine. 
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During  all  these  years,  however,  while  on  the  one  hand  diver- 
sity of  State  legislation  has  been  constantly  increasing,  on  the 
other  the  growth  of  commerce  and  the  multiplied  means  of  com- 
munication between  the  different  States,  strengthening  the  ties 
that  bind  our  entire  people  into  closer  unity,  have  made  this 
diversity  of  legislation,  especially  in  general  matters  relating  to 
contracts,  commerce  and  the  like,  whose  effect  is  not  limited  to  the 
borders  of  one  State,  and  for  which  there  are  no  local  reasons 
requiring  difference,  a  matter  of  constantly  increasing  incon- 
venience, annoyance  and  expense. 

While,  in  the  words  of  Emerson,  "the  locomotive  and  the 
steamboat,  like  enormous  shuttles  shoot  every  day  across  the 
thousand  various  threads  of  national  descent  and  employment, 
and  bind  them  fast  in  one  web,"  laws,  that  should  bind  this 
national  web  yet  closer,  cut  asunder  by  State  lines,  are  too  often 
sources  of  embarrassment  and  entanglement. 

The  argument  for  uniformity  has  thus  been  admirably  stated : 
"The  continuing  diversity  of  the  laws  of  the  various  States  and 
Territories  on  the  subject  in  question  causes  constant  and  gross 
waste  of  capital  by  suitors  and  of  skilled  labor  by  bench  and  bar ; 
occasions  long  delays,  which  are  substantial  denials  of  justice; 
facilitates  various  admitted  immoralities,  and  issues  in  uncer- 
tainty of  law,  which  Burke  aptly  described  as  'the  essence  of 
tyranny.'  " 

The  Committee  on  Uniform  State  Laws  of  the  American  Bar 
Association  said  admirably  in  their  report: 

"The  argument  for  greater  legal  unity  lies  in  the 
national  unity.  Our  people  to-day  in  their  business,  con- 
tractual and  commercial  relations  are  one  people — one, 
just  as  they  are  one  and  homogenous  in  language,  educa- 
tion, literature,  and  in  their  whole  civic  and  social  life. 
They  are  one  in  a  unity  such  as  never  before  existed  in  this 
or  any  other  great  country.  The  constantly  increasing  in- 
terstate trade  and  traffic,  interstate  migration  and  a  wonder- 
ful development  of  the  means  of  inter-communication, 
fuse  and  unite  all  interests  and  all  localities.  Variance,  , 
dissonance,  contradiction,  nay  any  unnecessary  diversity 
in  the  fifty  subdivisions  of  the  one  American  people  in  the 
general  laws  affecting  the  one  people  in  their  business  and 
social  relations,  cannot  but  produce  perplexity,  uncer- 
tainty and  damage.    Such  diversity,  always  an  annoyance, 
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is  always  a  nuisance.  It  is  harmful  and  injudicious  in  the 
same  way,  in  kind  if  not  in  degree,  as  it  would  be  for  us 
to  have  fifty  different  languages,  or  fifty  different  metric 
systems.  The  business  man  may  well  ask,  why  should  not 
the  meaning  and  effect  of  a  promissory  note,  a  bill  of 
lading  or  a  guaranty  be  as  certain  and  definite  and  prac- 
tically identical  in  all  the  States  as  the  meaning  of  words  in 
an  American  dictionary,  and  for  the  same  reason,  the 
common  convenience  of  all.  Obviously,  the  vast  volume  of 
interstate  trade  and  commerce  and  business  dealings  of  all 
kinds,  growing  in  range  and  complexity  to  enormous  pro- 
portions, is  entitled  to  the  protection  and  advantage  of 
substantially  uniform  laws.  .  .  .  This  whole  matter 
.  .  .  is  a  practical,  common  sense  question  of  comity 
made  certain  of  the  easy  avoidance  of  useless  annoyances 
by  common  consent,  in  a  word,  of  good  neighborhood,  and 
of  ^ood  neighborhood  between  members  of  the  same  fam- 

Since  1891,  when  this  report  was  made,  this  national  unity 
then  demanding  greater  legal  unity,  has,  in  the  words  of  Judge 
Lyman  D.  Brewster,  "been  re-knit  by  a  thousand  ties  of  inter- 
state relations  and  the  old  fraternal  bands  of  union  have  been 
welded  still  closer  in  the  white  heat  of  war.  Science  and  inven- 
tion, steam  and  electricity  know  nothing  of  State  boundaries. 
Trade  and  commerce,  education  and  enterprise  fuse  the  whole 
country  in  common  interests  that  need  the  kindly  guardianship 
of  uniform  laws.  .  .  .  The  strong  tendency  toward  urban 
life,  the  centralization  and  consolidation  of  all  the  methods  of 
interstate  commerce  and  business  intercourse  of  every  kind,  the 
common  use  of  new  inventions,  and  the  adoption  of  common 
fashions,  all  unite  to  wipe  away  the  provincial  differences  of 
former  days." 

The  true  scope  of  the  movement  towards  uniformity  in  legis- 
lation, together  with  its  resonable  limitations,  is  well  stated  by 
Mr.  Dembitz: 

"It  is  highly  proper,  in  the  interest  of  human  freedom, 
that  the  several  States  alone  have  the  power  to  pass  laws 
on  other  matters  of  private  right;  that  each  community 
can  carry  into  effect  its  own  views  as  to  what  is  fair  or 
humane  and  what  is  against  good  manners  and  public 
policy;  and  there  is  no  desire  among  right-minded  men 
that  the  field  of  Congressional  jurisdiction  should  be  widen- 
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ed  or  that  the  field  of  State  legislation  should  be  narrowed. 
But  undoubtedly  there  are  many  subjects  on  which  the 
laws  of  several  States  differ  from  each  other,  either  broadly, 
or  in  some  slight  detail,  to  the  great  detriment  and  incon- 
•  venience  of  those  whose  business  interests  outrun  their 
immediate  State  line ;  and  these  differences  are  in  most 
cases  accidental ;  that  is,  they  do  not  flow  from  a  difference 
in  sentiment  or  policy.  If  New  Hampshire  permits  the 
insolvent  debtor  to  retain  a  homestead  of  only  five  hundred 
dollars  in  value,  while  Texas  allows  him  to  keep  a  home- 
stead worth  more  than  five  thousand,  not  only  as  against 
ordinary  creditors,  but  even  against  the  man  to  whom  he 
and  his  wife  have  freely  and  voluntarily  mortgaged  it,  the 
difference  springs  from  the  diverging  sentiments  which 
an  old  and  staid  community,  and  those  which  a  young  and 
roving  population  entertains  about  the  sacredness  of  con- 
tracts on  the  one  hand,  and  about  wide  elbow  room  and 
freedom  from  care  on  the  Other.  .  .  .  But  if  Georgia 
and  six  other  States  require  the  attestation  of  three  wit- 
nesses to  a  will,  while  thirty-seven  other  States  are  satis- 
fied with  the  signatures  of  two  witnesses,  and  Pennsylvania 
requires  no  attestation  at  all  .  .  .  there  is  no  sentiment 
at  the  bottom  of  all  this,  no  question  of  good  policy.  One 
law  on  these  subjects  is  pretty  much  as  good  as  the  other, 
but  the  co-existence  of  both  laws  often  leads  to  a  failure  of 
justice.  A  testator  owning  lands  in  Georgia  makes  his 
will  in  Ohio,  before  two  witnesses  and  the  devisee  of  the 
Georgia  land  is  thrown  out." 

From  an  early  date  the  lawyers  of  the  land,  traditional  leaders 
in  the  improvement  of  legislation,  have  been  untiring  in  their 
efforts  to  remedy  the  inconveniences  and  disasters  resulting  from 
diversity  of  legislation. 

When  the  American  Bar  Association  was  organized  in  1878 
the  first  object  stated  in  the  call  was  "to  assimilate  the  laws 
of  the  different  States,"  and  one  of  the  objects  of  the  Association 
stated  in  the  first  article  of  its  constitution,  to  promote  "uni- 
formity of  legislation  throughout  the  Union."  In  the  first  report 
made  to  the  Association  by  any  committee,  that  on  Jurisprudence 
and  Law  Reform,  there  was  recommended  co-operation  to  secure 
uniformity  on  various  subjects,  and  this  committee  in  subsequent 
years  reported  from  time  to  time  on  various  subjects  with  forms 
of  statutes  designed  to  bring  about  uniformity  in  legislation  in  the 
several  States. 
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There  was,  however,  at  the  first,  little  direct  result  from  these 
reports. 

In  the  year  1889,  however,  in  a  singularly  brilliant  address 
delivered  to  our  Tennessee  Bar  Association  by  L.  B-  McFarland, 
its  then  President,  he  called  the  attention  of  this  Association  to 
the  want  of  uniformity  in  the  laws  of  the  several  States  in  the 
matter  of  deeds  and  wills,  marriage  and  divorce  and  like  ques- 
tions not  involving  diverse  local  interests,  stating  that  the  dis- 
couraging effect  of  this  diversity  to  material  development  and 
legal  accuracy,  almost  lead  to  the  wish  that  Edmond  Randolph's 
resolution,  favored  by  Mr.  Madison,  giving  Congress  a  negative 
on  State  legislation,  should  become  a  law ;  but  concluding  that  a 
less  radical  measure  could  accomplish  the  same  end,  and  suggest- 
ing that  our  Association  instruct  its  delegates  to  the  American 
and  National  Bar  Associations,  to  urge  the  passage  of  a  resolu- 
tion recommending  a  convention  of  representatives  from  all  the 
States,  to  frame  a  system  of  uniform  laws  on  these  kindred  sub- 
jects to  be  submitted  to  the  several  legislatures. 

After  a  favorable  committee  report  and  an  interesting  dis- 
cussion our  delegates  to  these  two  associations  were,  on  motion 
of  Judge  Walker,  unanimously  instructed  to  present  the  recom- 
mendations of  our  President  and  to  recommend  their  adoption; 
as  the  result  of  which  Col.  W.  A.  Collier,  one  of  our  delegates  to 
the  American  Bar  Association,  at  its  meeting  in  1889.  brought 
President's  McFarland's  suggestions  to  the  attention  of  that 
Association  and  submitted  a  resolution,  which  was  adopted, 
"recognizing  the  desirability  of  uniformity  of  laws  in  the  several 
States,  especially  those  relating  to  marriage  and  divorce  and 
distribution  of  property,  acknowledgments  of  deeds,  execution 
and  probate  of  wills,"  and  directing  the  President  to  appoint  a 
committee  of  one  from  each  State,  who  should  meet  and  compare 
and  consider  the  laws  of  the  different  States  relating  to  these 
subjects  and  prepare  and  report  recommendations  and  measures 
to  bring  about  the  desired  result. 

In  accordance  with  this  resolution  a  Committee  on  Uniform 
State  Laws  was  appointed,  which  has  been  annually  appointed 
since  that  time  and  has  made  reports  of  great  value  in  promoting 
the  work  of  uniformity,  the  constitution  of  the  American  Bar 
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Association  having  been  changed  at  its  last  meeting  so  as  to 
constitute  this  one  of  the  Standing  Committees. 

In  the  first  annual  report  of  this  committee,  in  1890,  they  re- 
ported that  the  State  of  New  York  had  passed  an  act  authorizing 
the  appointment  of  three  commissioners  for  the  promotion  of 
uniformity  of  legislation  in  the  United  States,  who  were  author- 
ized to  examine  the  subjects  of  marriage  and  divorce,  notarial 
certificates  and  other  subjects  and  to  ascertain  the  best  means  to 
effect  an  assimilation  and  uniformity  in  the  laws  of  the  States. 
In  their  second  report,  in  1891,  they  were  able  to  report  that  com- 
missioners on  uniformity  of  legislation  had  been  appointed  by  six 
States,  and  further,  that  by  correspondence  with  judges  and  law- 
yers throughout  the  United  States  they  had  found  a  substantial 
agreement  of  opinion  that  the  desired  uniformity  could  be  best 
secured  by  legislative  action  in  the  States,  and  that  the  most  urgent 
need  of  uniformity  was  "in  matters  affecting  directly  the  business 
common  to  and  co-extensive  with  the  whole  country,"  such  as  the 
enforcement  of  contracts,  the  formalities  and  proof  of  legal  in- 
struments, and  that  sudden  and  radical  changes  in  the  laws  of 
divorce,  descent  and  distribution,  however  desirable,  would  meet 
with  great  difficulty,  and  be  more  likely  to  be  adopted,  if  at  all, 
"after  the  general  advantages  of  uniformity  in  commercial  mat- 
ters had  been  demonstrated  by  experience."  This  report  lays 
down  the  broad  lines  upon  which  all  subsequent  work  has  been 
conducted ;  the  attempts  at  unification  dealing  as  yet  less  with  the 
substantive  law  and  more  with  the  law  of  procedure,  or  "adjective 
law,"  as  it  is  termed  by  Benthan. 

In  subsequent  years  this  committee  has  reported  from  year  to 
year  the  appointment  by  State  after  State  of  Commissioners  on 
Uniformity  of  Legislation,  until  now  thirty-one  States  and  Terri- 
tories— of  whom  Tennessee  is  not  yet  one — have  appointed  State 
Boards  of  Commissioners.  These  boards  consist  usually  of  three 
commissioners  from  each  State,  appointed  generally  for  five  years, 
with  authority  to  confer  with  commissioners  of  other  States  and 
recommend  the  form  of  bills  to  bring  about  uniformity  of  law  in 
the  execution  and  proof  of  deeds  and  wills  and  other  subjects 
where  uniformity  seems  practicable  and  desirable.  None  of  these 
commissioners  receive  a  salary  and  in  some  cases  not  even  their 
expenses  are  paid.    They  hold  an  annual  National  Conference 
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during  the  same  week  and  at  the  same  place  as  the  American  Bar 
Association,  with  the  natural  result  that  the  work  on  uniformity 
of  legislation  has  recently  been  mainly  done  by  the  Commis- 
sioners' Conference,  rather  than  by  the  Association's  committee ; 
the  Association  now  standing  to  the  Conference  as  expressed  by 
Judge  Brewster,  the  late  chairman  of  the  Conference,  in  the 
light  of  a  "God-father;"  in  truth,  the  witness  of  its  baptism,  its 
helper,  friend  and  counsellor. 

Thirteen  annual  Conferences  of  the  Commissioners  have  been 
so  far  held ;  the  first  at  Saratoga,  in  1892 ;  the  last  at  Hot  Springs, 
Virginia,  in  1903.  At  the  first  Conference  short  sections  were 
recommended  in  reference  to  negotiable  instruments,  but  for  the 
first  few  years  after  its  organization  the  Conference  confined  its 
recommendations  to  forms  for  written  instruments  of  title,  a 
standard  of  weights  and  measures,  the  legalization  of  foreign  wills 
and  the  abolition  of  days  of  grace,  the  Commissioners  believing 
that  until  a  majority  of  the  States  had  joined  in  the  movement 
it  was  useless  to  recommend  uniform  laws  except  upon  the  sim- 
plest matters,  as  to  whose  utility  there  could  be  no  possible  ques- 
tion. A  simple  statute  suggested  by  the  Conference  making  a  last 
will  and  testament  executed  outside  of  any  State  in  the  mode 
prescribed  by  the  law  either  of  the  State  where  it  is  executed  or 
the  State  where  the  testator  lived,  has  been  adopted  by  most  of 
the  States  of  the  Union,  while  a  similar  statute  recommended  by 
the  Conference,  that  any  will  duly  proven  in  the  State  where  the 
testator  lives  may  be  duly  admitted  to  probate  in  any  other  State 
by  filing  an  exemplified  copy,  is  already  the  law  of  a  majority  of 
the  States. 

However,  in  1896,  after  more  than  half  the  States  had  ap 
pointed  Commissioners,  and  after  a  year's  careful  study  by  various 
committees,  the  Conference  recommended  a  uniform  negotiable 
instruments  act,  which  had  been  carefully  drafted  by  John  J. 
Crawford,  Esq.,  of  New  York,  somewhat  modeled  upon  the  Eng- 
lish Bills  of  Exchange  Act  of  twenty  years  ago,  the  first  impor- 
tant enactment,  it  has  been  stated,  of  any  branch  of  the  common 
law  that  found  its  way  into  the  English  statute  book ;  there  being, 
however,  such  departures  from  the  English  model  as  to  make  it, 
as  it  has  been  termed,  an  American,  rather  than  an  Americanized 
act,  while  on  account  of  the  felicity  of  its  language,  it  has  been 
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described  by  one  of  the  framers  of  the  English  act,  as  "more  clear, 
concise,  less  stiff  and  artificial."  The  immense  importance  of  this 
act  to  the  great  business  community  was  soon  recognized ;  and  it 
has  now  been  successively  adopted  by  twenty-one  States,  one 
District  and  one  Territory,  beginning  with  New  York  in  1897,  and 
ending  with  Montana  and  Idaho  in  1903;  having  been  adopted 
by  Tennessee  in  1899.  The  success  that  has  attended  this  act  has 
been  of  the  greatest  encouragement  and  given  renewed  vigor  to 
the  entire  movement. 

In  the  manner  of  divorce  the  Conference  has  recommended 
a  uniform  law  in  reference  to  divorce  procedure,  intended  to  pre- 
vent the  procurement  of  migratory  or  "carpet-bag"  divorces, 
through  fictitious  residence  in  distant  States,  by  preventing  a  di- 
vorce in  any  State  for  any  cause  arising  prior  to  the  residence 
of  petitioner  in  such  State,  which  was  not  a  ground  for  divorce 
in  the  State  where  the  cause  arose,  requiring  at  least  one  year's 
actual  residence  in  a  State  before  application  is  made  for  a  di- 
vorce, and  providing  for  bona  fide  notice  of  the  proceedings  to  the 
opposite  party  in  cases  where  the  same  is  possible. 

The  Conference  will  consider  at  its  next  meeting  a  uniform 
act  on  sales,  which  has  been  prepared  by  Prof.  Samuel  Williston 
of  the  Harvard  Law  School ;  and  Prof.  J.  B.  Ames,  Dean  of  the 
Harvard  Law  School,  is  to  draft  a  uniform  act  on  partnership, 
which  will  be  the  next  subject  to  receive  the  attention  of  the 
Conference. 

It  is  to  be  profoundly  regretted  that  Tennessee,  which  had  so 
honorable  a  part  in  giving  renewed  impetus,  in  1889.  to  the  move- 
ment for  uniformity,  is  not  represented  at  these  Conferences  by  a 
State  Board  of  Commissioners ;  and  believing  that  in  no  other  way 
could  we  more  effectively  labor  for  the  promotion  of  the  improve- 
ment in  the  law,  which  is  a  chief  object  of  our  Association,  than 
by  securing  the  appointment  of  such  commissioners,  in  order  that 
Tennessee  may  actively  join  her  sister  States  in  the  beneficent 
work  of  uniform  and  harmonious  legislation,  facilitating  the  busi- 
ness interests  of  the  country,  removing  the  inconveniences  and 
petty  annoyances  that  harass  its  interstate  trade,  promoting  a 
large  community  of  interests,  a  mutuality  of  benefits  throughout 
the  country,  and  a  comity  among  the  States  binding  them  yet  more 
closely  in  fraternal  union,  I  most  earnestly  recommend  that  this 
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Association  at  its  present  meeting  appoint  a  special  committee 
whose  duty  it  shall  be  to  memoralize  the  next  session  of  our 
General  Assembly  and  urge  the  appointment  of  a  Board  of  Com- 
missioners from  Tennessee,  that  they  may  hereafter  take  part  in 
the  Annual  Conference  for  promoting  uniformity  of  legislation 
throughout  the  United  States,  and  that  the  voice  of  Tennessee 
shall  be  no  longer  silent  in  the  council  of  the  States  upon  this 
matter  of  deepest  national  concern. 


CRIMINAL  PROCEDURE— DELAYS  AND 

.  REMEDIES. 

BY  C.  J.  ST.  JOHN,  OF  BRISTOL. 

Mr.' President  and  Gentlemen  of  the  Bar  Association: 

That  crime  is  increasing  in  the  United  States,  there  can  be  no 
question.  According  to  the  last  census,  the  criminal  class  in  the 
United  States  increased  from  i  in  3,500  population,  in  1850,  to 
1  in  786  5,  in  1890,  or  445  per  cent,  while  the  total  population  has 
increased  but  170  per  cent  in  the  same  period.  Recently  one  of 
our  leading  newspapers,  in  commenting  on  this  subject,  said  edi- 
torially : 

"There  is  nothing  to  be  gained  by  denying  our  shortcomings. 
We  are  woefully  and  shamefully  deficient  in  the  administration 
of  our  criminal  laws.  The  deficiency  is  not  confined  to  the  horrid 
crimes  of  mobs  organized  for  riot  and  murder,  many  and  great  and 
infamous  as  they  are.  The  trouble  extends  to  other  murders  and 
to  less  serious  crimes.  Our  record  in  this  respect — our  aggregate 
of  unpunished  crime — excels  that  of  any  other  civilized  nation  on 
the  globe. 

"And  the  strangest  phase  of  the  situation  is  that  in  many  of 
the  elements  of  national  greatness,  we  lead  the  procession  of  the 
nations.  Our  progress  in  wealth,  in  education,  in  religious  works, 
in  industrial  pursuits,  has  no  parallel.  The  amount  of  money 
voluntarily  contributed  by  Americans  for  religious,  educational 
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and  charitable  objects,  has  never  been  approached  in  magnitude 
by  any  other  people.  We  know  of  no  stronger  or  stranger  con- 
trast in  the  situation  of  any  people,  than  is  found  between  the 
bright  side  and  the  dark  side  of  our  national  condition." 

One  of  the  Judges  in  Georgia,  in  charging  the  grand  jury, 
recently  said  : 

"Human  life  in  Georgia  is  getting  too  cheap.  Statistics  show 
that  there  are  more  homicides  in  this  State  than  there  are  in  the 
whole  British  Empire.  There  are  122  people  killed  in  Georgia  to 
one  killed  in  England.  Here  one  person  in  100  is  convicted  and 
punished,  while  there  one  in  three  is  made  to  suffer.  Hence 
the  difference  in  the  number  of  crimes." 

A  Judge  in  Alabama,  after  stating  that  there  were  an  average 
of  10,465  homicides  in  the  United  States,  is  quoted  as  saying: 

"If  scarlet  fever  were  near  our  homes,  we  would  hasten  to 
remove  our  children  from  its  contagion.  Yet  do  we  appreciate  and 
do  our  duty  in  trying  to  put  down  a  disregard  for  human  life, 
that  takes  off  annually  a  third  more  of  our  citizenship  than  does  . 
that  dread  scourge  (deaths  from  scarlet  fever  being  6,333),  and 
which  lack  of  reverence  for  life  is  exercising  a  subtle  reflective 
influence,  permeating  all  stages  of  our  social  and  political  life,  the 
evil  tendencies  of  which  encourage  every  other  crime  and  beget 
untold  miseries  that  cannot  be  compiled  by  census  takers'  pencil." 

There  appears  to  be  no  accurate  record  as  to  the  number  of 
murders  committed  annually  in  the  United  States.  The  Census 
Bureau  can  furnish  no  information-  Nor  have  we  any  record  in 
Tennessee  as  to  the  number  of  murders  committed  each  year.  It 
seems  that  we  ought  to  have  a  law  requiring  the  Circuit  Court 
Clerk  of  each  county,  or  the  AttornevvGeneral  for  each  district,  to 
furnish  the  Attorney-General  and  Reporter  of  the  State,  a  state- 
ment of  each  murder  committed,  and  that  he  should  file  a  report 
annually,  giving  the  number  of  murders  committed,  the  number 
acquitted  and  number  convicted,  and  such  other  information  as 
might  be  deemed  important.  The  record  of  the  State  penitentiary 
shows  that  from  December  1,  1900,  to  December  1,  1902,  there 
were  received  in  the  penitentiary  136  persons  convicted  of  homi- 
cide. How  many  escaped,  were  never  captured,  were  acquitted, 
we  have  no  record,  but  the  total  number  is  probably  three  times 
more  than  the  number  actually  convicted  and  confined  in  the 
penitentiary. 
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Through  the  courtesy  of  Hon.  H.  Clay  Evans,  our  Consul 
General  at  London,  I  received  a  copy  of  part  of  the  report  of  the 
Commissioner  of  Police  of  the  Metropolis,  for  the  year  1902  (the 
report  for  1903  k  not  published),  presented  to  both  Houses  of 
Parliament  by  command  of  His  Majesty.  I  quote  from  that  part 
of  the  report  pertaining  to  the  number  of  murders  in  London, 
committed  in  the  year  1902: 

"With  regard  to  murder,  there  was  no  'undiscovered  crime' 
in  1902.  During  the  year  twenty  murders  were  reported  as  com- 
pared with  twenty-four  in  1901.  In  sixteen  of  these,  arrests 
were  made,  in  the  remaining  four  the  murderers  committed  sui- 
cide. Three  crimes  are  shown  as  having  been  committed  by 
George  Chapman,  alias  Severine  Klosowoski,  although  two  of  the 
deaths  occurred  in  previous  years.  Four  cases  are  also  included 
in  which  the  charges  against  the  two  persons  apprehended  were 
not  disposed  of  on  the  31st  of  December,  1902,  and  the  arrests 
will  therefore  not  be  included  in  the  statistics  till  the  following 
year.  Of  the  thirteen  persons  whose  cases  were  disposed  of,  nine 
were  convicted  and  sentenced  to  death,  and  four  were  found  to  be 
insane  and  ordered  to  be  detained  during  His  Majesty's  pleas- 
ure." 

The  Metropolitan  District  comprises  an  area  of  688  square 
miles,  and  has  a  population  in  round  numbers  of  6,500,000.  The 
population  of  England  was  30,829,695,  and  Wales  1,693,143,  or  a 
total  of  32,527,843,  in  the  year  1901.  I  learn  also  from  our 
Consul  General  that  for  twenty  years,  down  to  and  including  the 
year  1902,  there  were  an  average  of  about  sixty-five  trials  per 
annum  for  murder  in  both  England  and  Wales. 

In  Tennessee  the  population,  according  to  the  census  of  1900, 
is  2,020,616,  and  there  are  probably  committed  in  Tennessee  every 
year  many  more  murders  than  are  committed  in  both  England  and 
Wales  annually,  with  a  population  of  32,527,843. 

I  received  from  Mr.  J.  Arthur  Barratt,  who  is  an  American; 
but  now  a  barrister  in  London,  some  facts  concerning  the  method 
of  procedure  in  criminal  cases,  and  some  statistics  as  to  crime  in 
England,  which  I  think  will  be  found  interesting.    He  says : 

"Juries  are  selected  from  men,  from  citizens  or  aliens  domi- 
ciled here  for  ten  years,  and  being  between  twenty-one  and  sixty 
years  of  age.    There  are  three  kinds  of  juries — grand  juries. 
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special  juries  and  common  or  petty  juries.  The  grand  jury  is  for 
criminal  matters,  consisting  of  not  less  than  twelve  nor  more 
than  twenty-three  persons.  Their  duties  are  the  same  a*  those  of 
grand  juries  in  the  United  States.  Special  juries  are  twelve  men 
empanelled  to  try  civil  cases  of  more  than  ordinary  difficulty. 
Common  juries  are  twelve  men  (or  in  County  Courts  five  men). 
Verdicts  of  special  or  common  juries  must  be  unanimous.  The 
jury  list  are  made  up  by  the  overseers  or  parish  officers  in  each 
parish,  and  fixed  on  Church  doors  for  the  first  three  Sundays  in 
September  each  year.  Objections  to  the  list  are  heard  by  justices. 
The  list  must  state  which  are  qualified  to  serve  as  special  jurors. 
When  approved  by  the  justices  the  list  of  jurors  is  put  into  the 
jury  book  and  this  is  delivered  to  the  sheriff.  From  this  names  of 
jurors  are  supplied  to  the  courts.  To  qualify  as  a  common  juror 
a  man  must  have  an  income  of  10  lbs.  a  year  from  freehold 
or  copyhold  property,  20  lbs.  a  year  from  leasehold  property,  or 
be  assessed  to  the  Poor  Rate  or  Inhabited  House  Duty  as  a  house- 
holder on  a  value  not  less  than  30  lbs.  in  Middlesex  or  20  lbs.  in 
any  other  county-  Qualifications  for  a  special  juror  are  that  «  man 
shall  be  legally  entitled  to  be  called  Esquire  or  be  of  high  degree, 
or  shall  be  a  banker  or  merchant,  or  shall  occupy  a  dwelling  nouse 
assessed  to  the  Poor  Rate  or  to  Inhabited  House  Duty,  on  a 
value  of  not  less  than  100  lbs.  in  towns  of  20,000  or  over,  or  not 
less  than  50  lbs.  elsewhere,  or  who  shall  occupy  premises,  other 
than  a  farm  rated  as  aforesaid,  not  less  than  200  lbs.,  or  a  farm 
rated  or  assessed  not  less  than  300  lbs.  This  applies  to  England 
and  Wales.  Grand  juries,  as  a  rule,  are  of  higher  social  position 
than  common  jurors,  but  require  no  property  qualifications  and 
are  selected  by  the  Undersheriff  from  the  gentlemen  in  the  county. 
There  are  various  exemptions  from  jury  duty,  being  chiefly  for 
persons  in  professions  and  public  positions.  Jurors  cannot  be  com- 
pelled to  serve  more  than  once  a  year  unless  the  jury  list  is  ex- 
hausted. Special  and  common  jurors  for  the  High  Court  of 
Justice,  are  usually  summoned  for  one  week  only.  Grand  jurors 
receive  no  pay;  special  jurors  one  guinea  for  each  case,  or  for 
unusually  long  cases  something  more.  Common  jurors  receive 
one-half  for  each  case.  Jurors  are  allowed  a  reasonable  sum 
for  their  own  refreshments.  In  Scotland  there  are  fifteen  jurors 
in  criminal  cases  and  twelve  in  civil  cases,  and  a  majority  verdict 
is  taken. 
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"There  is  no  appeal  in  criminal  cases,  as  it  is  understood  in  the 
United  States,  except  for  some  error  of  law  apparent  on  the  face 
of  the  record  of  the  conviction.  Very  few  appeals,  indeed,  on 
this  ground  are  taken  in  England. 

"The  Parliamentary  returns  show  for  murder  (1902)  140 
reported  by  police,  annual  average  (1898-1902)  143.  Metropoli- 
tan District  only  (i.  e-,  London)  twenty  reported  by  police.  For 
all  England  and  Wales,  121  prosecuted,  thirty-three  convicted, 
forty  convicted  of  minor  offences,  seventeen  guilty,  but  insane, 
nineteen  acquitted.  Of  the  thirty-three  convicted,  twenty-two 
were  executed,  and  eleven  sentences  commuted  to  imprisonment 
for  life. 

"The  Metropolitan  Police  District  extends  over  a  radius  of 
fifteen  miles  from  Charing  Cross  exclusive  of  the  city  of  London, 
and  embraces  an  area  of  upwards  of  688  square  miles.  The  popu- 
lation in  1901  was  6,554,449.  The  population  of  the  city  is  about 
30,000. 

"Except  in  the  matter  of  appeal,  criminal  cases  are  conducted 
in  England  in  practically  the  same  way  that  they  are  in  the  United 
States,  except  that  the  prosecutions  are  not  generally  conducted 
by  a  public  official,  such  as  District  Attorney  or  Prosecuting 
Attorney.  But  in  cases  of  murder  and  cases  of  considerable  public 
importance  the  prosecution  is  by  the  Public  Prosecutor,  a  Crown 
official.  In  the  latter  case  the  trial  is  conducted  by  barristers  ap- 
pointed by  the  Attorney  General,  who  are  called  Treasury  Counsel. 
They  are  not  paid  a  salary,  but  simply  get  fees  like  an  ordinary 
barrister  in  each  separate  case.  Ordinary  prosecutions  are  con- 
ducted by  the  police  for  each  county,  who  prepare  the  case  for  trial 
and  barristers  are  employed  who  practice  in  that  county,  and  who 
are  paid  by  the  case.  A  fair  proportion  of  the  cases  are  private 
prosecutions,  where  the  person  injured  employs  his  own  counsel 
to  prosecute  the  case,  and  gets  back  from  the  county  a  small  pro- 
portion of  his  expenses. 

"The  time  taken  in  criminal  cases  in  England  is  very  much 
less  than  in  the  United  States.  Very  few  objections  to  evidence 
are  taken.  Juries  are  sworn  within  a  few  minutes  of  the  opening 
of  the  court.  Challenges  are  practically  unheard  of  in  England. 
In  the  recent  Whitaker  Wright  case  the  jury  was  called,  sworn 
and  the  prosecuting  counsel  was  well  into  his  opening  speech 
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within  fifteen  minutes  of  the  judge  entering  the  court.  It  is  to  be 
remembered,  however,  that  the  existence  of  a  specially  trained  bar 
who  do  nothing  but  trial  work,  tends  very  much  to  shorten  trials, 
reduce  the  evidence  to  its  proper  limits  and  keep  out  objectionable 
matter.  The  judges,  however,  are  much  more  lenient  in  admitting 
evidence  that  would  be  undoubtedly  open  to  objection  under 
American  practice,  and  as  there  is  practically  no  appeal  in  crimi- 
nal cases  as  that  proceeding  is  understood  in  the  United  States, 
the  judge's  power  is  very  great  in  shortening  trials,  but  it  is  ad- 
mitted on  all  sides  that  full  justice  is  done  to  the  prisoner  on  the 
whole- 

"The  practice  by  Bill  of  Exceptions  on  appeal  has  never  been 
allowed  in  criminal  cases  in  England.  Appeals  may  be  taken  in 
criminal  cases  to  the  Court  of  Crown  Cases  Reserved,  only  when 
the  judge  in  his  discretion  (from  which  there  is  no  appeal)  re- 
serves "a  point  of  law  to  be  argued.  Only  about  twenty  cases  of 
such  appeals  are  taken  annually  for  the  whole  of  England  and 
Wales. 

"Writs  of  error  can  only  issue  on  the  fiat  of  the  Attorney- 
General  and  probably  not  one  case  in  five  years  of  appeal  in  this 
form  is  taken." 

In  the  First  Judicial  Circuit,  composed  of  nine  counties,  with  a 
population,  according  to  the  census  of  1900,  of  167,373,  between 
September  1,  1902,  and  January  1,  1904,  sixteen  months,  there 
were  on  the  dockets  pending  twenty-eight  indictments  for  murder 
and  one  bound  over  case.  Of  that  number  six  were  acquitted,  six 
convicted,  three  dismissed,  two  died,  one  escaped,  one  was  not 
captured,  and  nine  cases  were  continued,  some  of  them  as  a  result 
of  mistrials.  Each  countv  in  the  circuit  furnished  one  or  more 
murder  cases,  except  one  county,  and  in  that  one  county  there 
had  recently  been  a  legal  hanging. 

In  Knox  County,  with  a  population  of  74,302,  there  were,  in 
the  year  1903,  eight  indictments  for  murder.  In  four  cases  the 
defendants  were  acquitted,  one  case  was  dismissed  and  there  were 
three  convictions  for  voluntary  manslaughter. 

I  have  not  been  able  to  learn  the  number  of  indictments  in 
Hamilton  County  for  the  past  year,  but  learn  that  fifteen  murder 
cases  were  disposed  of  during  that  year.  I  also  made  an  effort  to 
get  the  number  of  indictments  for  murder  in  Davidson  and  Shelby 
Counties,  but  failed  to  get  the  information. 
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What  is  the  cause  for  the  increase  in  crime  here  is  difficult  to 
determine.  Some  persons  have  argued  that  crime  decreases  with 
the  education  of  the  people,  yet  it  appears  that  those  States  which 
have  the  best  system  of  education  have  the  largest  number  of 
criminals  in  their  jails.  The  factors  responsible  for  crime  are 
many.  Among  them  are  said  to  be  hereditary  tendency,  idleness, 
ignorance,  drunkenness,  climatic  conditions,  the  absence  of  a 
religious  spirit,  the  corruption  of  partisan  politics,  the  influence 
of  environment  and  evil  associations  and  the  lack  of  home  ties 
and  home  influence,  and  the  failure  on  the  part  of  the  State  to 
properly  enforce  the  criminal  law.  It  is  the  latter  cause  that  I 
expect  to  discuss  briefly  in  this  paper. 

Now,  what  is  the  remedy?  What  can  be  done  to  bring  about 
a  better  enforcement  of  the  law  and  to  reduce  the  number  of 
crimes  in  Tennessee  ?  Realizing  that  too  many  guilty  men  escaped 
in  Tennessee  and  that  there  was  need  for  a  better  enforcement 
of  the  criminal  law,  our  Supreme  Court,  in  the  case  of  Wilson  v. 
State,  announced  a  rule  that  has  met  with  general  approval.  The 
Court  said: 

"When  the  evidence  is  plain  and  convincing,  and  no 
plausible  excuse  can  be  offered,  and  it  is  apparent  that  an 
inexcusable  and  unprovoked  crime  has  been  committed, 
this  Court,  in  the  interest  of  the  public  good,  and  in  order 
to  subserve  the  public  welfare  and  preserve  the  peace  of 
society,  will  not  permit  an  offender  to  escape  through  mere 
irregularities  and  technicalities,  nor  even  through  errors 
which  it  can  see  have  not  operated  to  the  prejudice  and 
hurt  of  the  defendant." 

Some  time  ago  Justice  Brewer,  in  a  paper  on  the  subject  of 
lynching,  said,  in  regard  to  appeals: 

"What  can  be  done  to  stay  this  epidemic  of  lynching?  One 
thing  is  the  establishment  of  a  greater  confidence  in  the  summary 
and  certain  punishment  of  a  criminal.  Men  are  afraid  of  the 
law's  delays  and  the  uncertainty  of  its  results.  Not  that  they 
doubt  the  integrity  of  the  judges,  but  they  know  that  the  law 
abounds  in  technical  rules,  and  that  Appellate  Courts  will  often 
reverse  a  judgment  of  conviction  for  a  disregard  of  such  rules, 
notwithstanding  a  full  belief  in  the  guilt  of  the  accused.  If  all 
were  certain  that  the  guilty  ones  would  be  promptly  tried  and 
punished,  the  inducement  to  lynch  would  be  largely  taken  away. 
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In  an  address  which  I  delivered  before  the  American  Bar  Associa- 
tion, at  Detroit  some  years  since,  I  advocated  doing  away  with 
appeals  in  criminal  cases.  It  did  not  meet  the  favor  of  the  Asso- 
ciation, but  I  still  believe  in  its  wisdom.  For  nearly  a  hundred 
years  there  was  no  appeal  from  the  judgment  of  conviction  in 
criminal  cases  in  our  Federal  Courts,  and  no  review,  except  in 
few  cases,  in  which  two  judges  were  sitting,  a  difference  of 
opinion  on  a  question  of  law  was  certified  t6  the  Supreme  Court. 
In  England  the  rule  has  been  that  there  was  no  appeal  in  criminal 
cases,  although  a  question  of  doubt  might  be  reserved  by  the 
presiding  judge  for  the  consideration  of  his  brethren.  The  Hon- 
orable E.  J.  Phelps,  who  was  minister  to  England  during  Mr. 
Cleveland's  first  administration,  once  told  me  that  while  he  was 
there,  only  two  cases  were  so  reserved.  Does  any  one  doubt  that 
justice  was  fully  administered  by  the  English  Courts?" 

Other  eminent  jurists  have  asserted  that  any  court  that  would 
suffer  a  mob  to  prescribe  its  methods,  should  be  abolished  as  a 
mockery  of  human  justice ;  that  it  is  necessary  to  the  proper  ad- 
ministration of  justice,  in  many  cases,  that  there  should  be  a 
cooling  time,  and  that  to  rush  a  defendant  to  trial  without  giving 
him  an  opportunity  to  prepare  his  defence,  is  but  to  railroad  him 
to  his  doom,  and  is  little  better  than  if  he  were  handled  by  a  mob. 
However,  there  can  be  no  doubt  that  in  Tennessee,  there  is  en- 
tirely too  much  delay  in  the  trial  of  criminal  cases,  especially 
where  the  charge  is  murder.  In  truth  all  crime  is  punished  with 
more  certainty  than  murder.  It  has  been  said  that  murder  is  the 
safest  crime  that  can  be  committed.  The  chicken  thief  is  certain 
to  be  punished,  but  the  murderer  has  many  chances  of  escape. 
Very  frequently  two,  three  and  sometimes  four  and  five 
years  elapse  between  the  date  of  the  indictment  and  the  final  judg- 
ment. Cases  are  continued  from  term  to  term,  and  an  appeal 
finally  taken,  if  there  is  a  conviction,  and  another  delay  of  possibly 
a  year  occurs-  Then,  if  there  is  a  reversal,  the  case  goes  back  for 
another  trial,  and  probably  several  other  continuances  are  ob- 
tained. Several  of  the  witnesses  probably,  in  the  meantime,  have 
either  left  or  died,  and  the  case  is  worn  out  and  results  in  a  dis- 
missal or  acquittal.  I  believe,  in  very  important  criminal  cases, 
that  continuances,  because  the  State  cannot  get  the  witnesses, 
should  be  very  cautiously  granted,  and  when  it  does  appear  that 
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injustice  would  be  clone  the  defendant;  not  to  grant  him  a  con- 
tinuance, then  the  Court  should  adjourn  for  a  few  weeks  only,  to 
give  time  to  get  his  witnesses  or  their  depositions,  and  then  the 
trial  should  be  had.  The  defendant,  of  course,  should  be  given 
every  opportunity  to  get  his  witnesses,  and  he  should  have  ample 
time  at  the  trial  to  make  his  defence.  Where  there  is  undue  ex- 
citement, the  case  should  be  removed  to  another  county,  and  there 
promptly  tried.  The  constitution  guarantees  to  every  person 
accused  of  crime  "a  speedy  public  trial.''  This  is  one  of  the  rights 
which  the  prisoner,  if  guilty,  does  not  appreciate  and  rarely  ever 
asks  the  Court  to  enforce.  If  prisoners  know  that  continuances 
will  be  granted  only  for  a  short  time  they  will,  as  a  rule,  be  ready 
for  the  trial. 

At  the  September  term  last,  our  Supreme  Court  rendered  two 
very  important  decisions,  which  will  certainly  tend  to  lessen  the 
number  of  continuances  in  criminal  cases.  In  the  case  of  State 
v.  Fox,  from  Jefferson  County,  the  Court  held  that  in  the  first 
application  for  a  continuance,  the  defendant  should  make  a  special 
affidavit  showing  what  he  expected  to  prove  by  the  absent  wit- 
ness, so  that  the  Court  could  determine  whether  or  not  it  is  mate- 
rial. In  the  case  of  State  v.  Shoun,  from  Johnson  County,  the 
.Court  approved  the  practice  of  the  State  introducing  counter  affi- 
davits to  show  that  the  affidavit  of  the  defendant  made  in  support 
of  his  motion  for  a  continuance,  was  not  true. 

And  while  there  is  often  great  delay  in  the  trial  in  the  lower 
court,  still  further  delay  is  obtained  by  an  appeal  to  the  Supreme 
Court.  As  the  Supreme  Court  convenes  but  once  in  each  year  in 
the  three  divisions  of  the  State,  it  may  be  a  year  or  longer  from 
the  time  of  the  trial  below  until  the  case  is  heard  in  the  Supreme 
Court. 

We  have  many  railroads,  telegraph  and  telephone  lines  and 
electric  cars,  automobiles  and  transportation  and  communication 
is  very  easy  and  rapid,  yet  our  courts  are  as  infrequent  and  delays 
are  as  great  as  when  our  judges,  in  company  with  the  lawyers  who 
went  the  rounds,  rode  horseback  through  the  mud,  from  one 
court  to  another.  This  has  been  called  the  age  of  electricity,  yet 
it  cannot  be  said  that  our  court  machinery  runs  any  faster  than  it 
did  before  electricity  was  discovered. 

As  a  remedy  for  the. delays  that  occur  by  appeals  to  the  Su- 
preme Court,  if  our  Constitution  could  be  changed,  I  would  sug- 
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gcst  that  the  Supreme  Court  should  sit  permanently  at  Nashville, 
and  be  in  session  all  the  year,  except  a  month  or  so  for  vacation- 
It  would  be  inconvenient  for  litigants  and  attorneys  in  parts  of 
the  State,  especially  in  upper  East  Tennessee,  but  I  believe  it 
would  be  best  for  all  the  people,  and  for  the  best  interest  of  the 
State.  In  that  case,  whenever  an  appeal  was  granted  in  a  criminal 
case,  in  any  county  in  the  State,  it  would  go  at  once  to  the  Su- 
preme Court,  and  every  case  might  be  finally  disposed  of  in  thirty 
or  sixty  days.  But  to  change  the  Constitution  is  very  difficult, 
and  the  next  best  remedy  seems  to  be  that  a  law  should  be  en- 
acted providing  that  there  should  be  no  appeals  in  criminal  cases 
as  a  matter  of  right,  but  that  the  defendant,  desiring  to  appeal, 
should  send  a  transcript  of  the  record  to  the  Judges  of  the  Su- 
preme Court  within  thirty  days  from  the  date  of  the  judgment, 
and  unless  the  Judges -of  the  Supreme  Court  were  of  the  opinion 
that  it  probably  contained  reversible  error,  the  appeal  should  be 
refused.  In  the  absence  of  any  legislation  on  the  subject,  the 
Supreme  Court  might  grant  one  special  term  in  each  of  the  three 
divisions  each  year  for  the  trial  of  criminal  cases,  and  in  that  way 
reduce,  the  delays  by  reason  of  appeals  at  least  one-half  of  the 
time.  But  it  is  said  that  the  Supreme  Court  is  busy  with  the  trial 
of  civil  causes  and  would  not  have  time  for  special  terms.  That 
may  be  true,  but  the  speedy  enforcement  of  the  criminal  law  is  of 
far  more  importance  to  the  people  of  the  State  than  the  settlement 
of  controversies  between  individuals. 

There  is  a  case  in  Tennessee  to-day  in  which  the  defendant 
came  into  the  Court  and  pleaded  guilty  to  murder  in  the  first 
degree,  having  last  October  shot  a  woman,  and  then  burnt  her 
body  to  conceal  the  crime  and  was  sentenced  to  hang  in  January 
last.  An  appeal  was  granted,  and  under  our  system  that  case 
cannot  be  heard  until  probably  November.  If  there  is  a  material 
error  in  the  record,  it  will  have  to  go  back  for  another  trial  and 
another  year  will  pass  before  the  Supreme  Court  can  finally  act 
on  the  case. 

In  the  State  of  Virginia,  a  short  time  ago,  a  defendant  was 
tried,  convicted  and  hung  within  about  thirty-five  days.  In  that 
State  no  appeal  can  be  had  unless  granted  by  the  Supreme  Court. 
If  a  terrible  crime  like  that  which  was  committed  in  Roanoke, 
Virginia,  last  spring  should  be  committed  in  Tennessee,  and  the 


Digitized  by  Google 


\ 


BAR  ASSOCIATION  OF  TENNESSEE 


143 


people  should  become  frenzied  with  rage,  it  would  be  difficult  to 
restrain  mob  violence,  when  it  was  understood  that  it  would  re- 
quire from  six  to  twelve  months  before  there  could  be  a  legal 
hanging  under  our  law. 

Not  only  would  a  speedier  enforcement  of  the  law  result  in 
lessening  crime,  but  it  would  very  materially  reduce  the  cost  of 
criminal  prosecutions.  A  large  proportion  of  the  costs  accrues 
by  reason  of  continuances.  I  know  of  one  case,  sometime  ago.  in 
which  several  continuances  had  been  granted,  and  the  cost  to  the 
State  amounted  to  about  $1,265.  I  have  learned  from  one  of 
our  judges  of  another  criminal  case,  in  which  the  cost  to  the 
State  was  $2,200.  Instead  of  reducing  the  number  of  judges  to 
save  expenses,  it  seems  that  it  would  be  more  economical  to  in- 
crease  the  number  of  judges,  so  that  criminal  cases  could  be  tried 
promptly,  and  thus  save  the  heavy  expenses  that  result  from 
continuances. 

Again,  continuances  in  many  instances  might  be  avoided  if 
the  defendant  had  the  right,  without  an  order  of  the  Court,  to 
take  the  depositions  of  witnesses,  residing  in  another  State,  or  of 
witnesses  who  were  sick  or  were  about  to  leave  the  State,  so  that 
their  attendance  at  Court  could  not  be  had- 

In  our  State,  in  my  opinion,  the  defendant  is  allowed  too  many 
peremptory  challenges  in  felony  cases.  Peremptory  challenges 
were  originally  allowed  as  a  safeguard  against  the  possibility  of 
injustice  to  the  defendant.  Under  the  common  law,  the  defendant 
in  felony  cases,  where  the  punishment  was  death,  was  entitled  to 
thirty-five  challenges.  The  number  was  afterwards  reduced  to 
twenty.  In  our  State  the  defendant  with  twenty-four  challenges, 
can  frequently  select  a  jury  to  his  liking.  If  it  be  wise  to  allow 
the  defendant  twenty-four  peremptory  challenges,  why  should  not 
the  State  have  an  equal  number.  What  a  strange  contrast  between 
the  law  in  Virginia  and  Tennessee  as  to  the  challenges.  In  Vir- 
ginia, in  ail  felony  cases,  the  defendant  has  only  four  peremptory 
challenges,  and  the  Commonwealth  has  none.  We  have  framed 
our  laws  with  great  liberality  to  the  defendant,  so  as  to  protect 
the  innocent,  and  by  so  doing  we  have  made  it  difficult  to  convict 
the  guilty. 

Our  sheriffs,  constables  and  policemen  deserve  the  support 
and  encouragement  of  the  people,  and  the  courts  in  their  efforts 
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to  convict  violators  of  the  law.  Sometimes  an  honest  officer  is 
denounced  and  insulted  in  the  court-house  because  of  his  efforts 
to  convict  a  prisoner.  I  believe  that  a  good  and  faithful  officer  is 
entitled  to  the  full  protection  of  the  Court,  and  if  he  does  no  more 
than  his  duty,  he  should  not  be  permitted  to  be  abused  and  vili- 
fied. 

It  has  occurred  to  me  that  our  method,  outside  of  the  cities, 
of  handling  misdemeanors  is  too  slow  and  expensive.  In  the 
cities  where  the  criminal  courts  are  in  session  the  greater  part  of 
the  time,  misdemeanor  cases  are  dealt  with  promptly.  Courts  in 
the  country  convene  every  four  months,  and  prisoners  are  boarded 
at  forty  cents  per  day,  waiting  for  the  Court  to  convene,  which 
may  be  four  months  after  the  arrest.  There  is  no  inducement  for 
the  prisoner  to  work  before  conviction,  because  the  Court  has 
held  that  if  he  does  work  before  conviction  he  cannot  be  allowed 
credit  on  the  fine  that  may  thereafter  be  imposed.  The  Consti- 
tution provides  that  "Courts  to  be  holden  by  justices  of  the  peace 
may  also  be  established."  Why  not  then  give  to  justices  of  the 
peace  jurisdiction  in  all  misdemeanor  cases,  with  right  of  appeal 
to  the  Circuit  Court?  It  is  true  that  the  Constitution  guarantees 
the  right  to  trial  by  jury,  but  does  not  say  that  a  jury  shall  con- 
sist of  twelve  men-  A  jury  might  be  composed  of  say  five  to 
seven  men.  The  defendant  in  a  misdemeanor  case  can  waive  his 
right  to  trial  by  jury.  In  1901  the  Legislature  passed  an  act 
giving  justices  of  the  peace  jurisdiction  in  misdemeanor  cases 
where  the  defendant  waived  his  right  to  trial  by  jury.  There 
was  some  obscurity  in  the  language  of  the  act,  and  for  that  reason 
it  was  vetoed  by  the  Governor.  That  act,  if  it  had  been  clearly 
drawn,  might  have  given  the  needed  relief.  Some  such  system 
would  result  in  relieving  the  Circuit  Courts,  would  enable  the 
judges  to  hear  felony  cases  promptly  and  give  more  time  for  the 
hearing  of  civil  causes.  From  one  to  two  days  of  the  Court  each 
week  is  spent  in  trying  misdemeanor  cases  that  might  have  been 
finally  disposed  of  by  the  justices  of  the  county.  Recorders  in  our 
cities  try  offenders  for  violations  of  the  city  ordinances  very 
promptly,  and  the  fact  that  there  are  very  few  appeals  from  their 
judgments,  shows  that  they  generally  get  at  the  right  of  the  cases 
brought  before  them.  A  method  similar  to  our  Recorders'  Courts 
by  which  persons  charged  with  misdemeanors  could  be  tried  with- 
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out  delay,  would,  I  believe,  result  in  much  good.  In  this  way 
guilty  persons  could  be  put  to  work,  and  not  have  to  be  fed  at  the 
expense  of  the  county  for  months,  waiting  for  a  court  to  con- 
vene. 

Our  statute  forbidding  the  carrying  of  concealed  weapons 
needs  to  be  amended.  One  of  the  reasons  why  there  are  so  many 
murders  committed  in  Tennessee  is,  as  I  believe,  because  of  the 
practice  of  carrying  pistols.  There  are  probably  on  the  criminal 
dockets  of  the  State  more  cases  for  the  violation  of  the  pistol 
statute  than  for  any  other  crime.  It  has  been  urged  that  the 
statute  should  be  changed,  so  that  the  crime  would  be  a  felony 
instead  of  a  misdemeanor.  That  would,  in  my  judgment,  be  too 
severe.  We  already  have  a  law  providing  that  the  officer  prose- 
cuting to  conviction  a  person  for  carrying  a  dirk  or  Arkansas 
toothpick,  shall  be  entitled  to  a  fee  of  fifty  dollars  to  be  taxed  in 
the  bill  of  cost.  That  should  be  extended  so  that  the  officer  could 
get  fifty  dollars  for  arresting  and  securing  the  conviction  of  a 
person  for  carrying  a  pistol-  The  pistol  also  should  be  confis- 
cated. If  a  person's  life  is  threatened,  and  it  is  necessary  to  carry 
a  pistol  for  a  short  time  to  protect  his  life,  or  for  any  good  reason, 
some  provision  might  be  made  by  which  a  permit  to  carry  a  pistol 
for  a  limited  time  might  be  granted  upon  application  to  a  Judge  or 
Chancellor,  the  fact  of  the  permit  to  be  entered  of  record.  Then 
if  any  person  carries  a  pistol  without  a  permit,  let  that  fact  be 
prima  facie  evidence  of  his  intention  to  commit  a  felony.  One  of 
the  best  means  to  lessen  the  number  of  murders  in  Tennessee  is 
to  stop  the  carrying  of  pistols.  In  England  not  even  the  police  are 
permitted  to  carry  pistols.  Whether  these  suggestions  meet  with 
favor  or  not,  there  is  certainly  need  for  a  better  and  more  effective 
law  in  Tennessee  to  prevent  the  carrying  of  pistols. 

There  have  been  enacted  special  laws  providing  a  jury  com- 
mission for  several  counties.  This  system  has  been  found  to  be 
beneficial,  and  I  believe  a  general  law  should  be  enacted  pro- 
viding a  jury  commission  for  each  county  in  the  State.  The  suc- 
cessful administration  of  the  law  depends  largely  upon  the  selec- 
tion of  brave,  intelligent  and  honest  jurors,  and  the  State  should 
provide  the  best  means  possible  for  the  selection  of  its  very  best 
citizens  to  act  as  jurors.    Any  system  which  will  insure  the  best 
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citizens  as  jurors  will,  in  my  judgment,  do  more  to  bring  about 
a  better  enforcement  of  the  law  than  all  other  things  combined. 

There  has  also  been  in  the  past  in  Tennessee,  great  abuse  of  the 
pardoning  power.  It  is  necessary  to  say  but  little  on  this  subject, 
as  it  has  been  fully  discussed  and  the  reckless  manner  in  which 
pardons  have  been  granted  vigorously  condemned.  I  am  informed 
that  during  the  year  1903  eleven  persons  convicted  of  murder 
were  pardoned.  I  know  nothing  as  to  the  merits  of  the  cases,  but 
it  k  presumed  t\ie  Governors  acted  wisely.  A  pardon  injudi- 
ciously granted,  however,  encourages  crime,  lessens  respect  for 
law  and  order,  destroys  confidence  in  the  administration  of  jus- 
tice, and  does  more  probably  than  anything  else  to  lessen  the 
security  of  human  life.  Its  evil  effect  continues  for  many  years. 
It  makes  no  difference  how  firmly  the  Courts  enforce  the  law,  it 
counts  for  nothing  when  pardons  are  recklessly  granted-  Mercy 
in  the  form  of  a  pardon  is  often  downright  cruelty  to  all  the  people 
of  the  State. 

I  regret  to  say  anything  in  the  way  of  criticism  concerning  the 
administration  of  our  laws.  I  have  great  confidence  in  the  ability 
and  integrity  of  our  judges.  I  love  the  State,  I  love  her  institu- 
tions and  her  people.  I  know  that  the  great  body  of  her  people  are 
law-abiding,  as  good  a  people  as  dwell  anywhere  on  earth.  I  feel 
a  pride  on  account  of  the  wonderful  progress  Tennessee  has  made 
in  arts,  education,  agriculture,  mining,  manufacturing,  wealth, 
and  in  material  development,  but  I  confess  shame  and  humiliation 
when  I  consider  the  number  of  crimes  committed  in  our  State,  and 
the  number  of  criminals  who  escape  punishment.  I  know  that 
other  States  have  a  worse  record  in  the  matter  of  crime  than  Ten- 
nessee, but  Tennessee's  record  is  bad  enough.  I  would,  not  ask 
that  punishment  be  made  more  severe.  In  fact,  in  many  instances, 
I  think  the  punishment  is  too  severe.  Long  ago  the  idea  of  re- 
venge and  retaliation  in  punishment  was  abandoned.  The  object 
to  be  obtained  is  to  reform  the  criminal,  prevent  the  repetition  of 
the  crime  by  him,  and  prevent  the  commission  of  the  crime  by 
others,  directly  or  through  the  deterrent  effect  of  the  -example. 
The  story  is  told  that  a  horse  thief  on  being  asked  what  he  had  to 
say  why  judgment  of  death  should  not  be  passed  upon  him  said: 
"It  was  hard  to  hang  a  man  for  only  stealing  a  horse."  The 
judge  replied:  "Man,  thou  art  not  to  be  hanged  for  only  stealing 
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a  horse,  but  that  horses  may  not  be  stolen."  In  this  age  of  charity 
and  humanity  of  feeling  and  sympathy  for  suffering  and  great 
tenderness  for  human  life,  there  is  a  tendency  to  lessen  the  se- 
verity of  punishment.  Some  of  the  States  havq  adopted  the  "in- 
determinate sentence" — the  system  of  "parole"  and  "probation." 
Even  in  cases  of  murder  in  the  first  degree  juries  sometimes  find 
mitigating  circumstances,  when  it  is  difficult  to  understand  upon 
what  facts  such  verdict  is  based.  While  the  punishment  for  crime 
is  sufficiently  severe,  the  trouble  is  in  our  system — that  there  is 
entirely  too  much  delay  in  its  infliction,  and  too  many  guilty  men 
escape.  What  is  needed  is  that  crime  shall  be  punished  without 
delay  and  with  absolute  certainty.  If  the  criminal  laws  were  so 
enforced  I  believe  that  human  life  would  be  as  safe  on  Tennessee 
soil  as  anywhere  in  the  world.  Chief  among  all  the  things  that 
exalts  a  State  is  confidence  in  the  administration  of  justice.  The 
lawyers  of  the  State  perform  a  very  important  part  in  the  admin- 
istration of  justice,  and  I  have  therefore  thought  it  proper  that 
these  remarks  should  be  addressed  to  the  Bar  Association. 
Whether  you  agree  with  me  or  not,  in  any  of  the  suggestions  I 
have  made,  I  hope  that  a  discussion  of  this  subject  will  result  in 
reforms  which  will  secure  better  respect  for  the  law  and  lessen  the 
number  of  crimes  in  Tennessee. 

In  England  there  is  a  custom  that,  whenever  the  judge  opens 
court  in  any  county  in  which  there  is  no  criminal  case  upon  the 
docket,  the  sheriff  presents  him  with  a  pair  of  white  gloves.  It 
is  said  that  it  is  not  uncommon  for  the  English  judges  to  be  made 
the  recipients  of  a  pair  of  white  gloves.  May  the  time  come  in 
Tennessee  when  our  judges  in  opening  their  courts  in  the  various 
counties  will,  at  least  occasionally,  find  that  they  are  entitled  to  the 
white  gloves. 


Since  the  above  article  was  read  I  have  received  from  London  a  copy 
of  the  report  of  the  Commissioner  of  Police  of  the  Metropolis  for  the  year 
1903.  I  quote  from  the  report  that  part  of  it  pertaining  to  the  number 
of  murders  committed  within  the  Metropolitan  District  in  the  year  1903 : 

"Seventeen  cases  of  murder  of  persons  above  one  year  of  age  were 
reported,  as  compared  with  twenty  in  1902,  and  are  accounted  for  as  fol- 
lows :  Nine  persons  were  arrested  in  eight  of  these  cases ;  in  the  remaining 
nine  the  murderers  committed  suicide.    In  one  of  these  latter  cases  the 
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murderer,  an  Armenian  named  Dikran,  was  not  traced  at  the  time ;  he  sub- 
sequently committed  two  more  murders  of  a  similar  nature  and  then  killed 
„  himself. 

"The  apprehension  of  Edgar  Edwards  and  George  Chapman,  alias 
Severino  Klosowski,  are  also  included  in  the  statistics  for  1903,  as  they 
had  not  been  committed  for  trial  up  to  31st  December,  1902.  This  brings 
the  total  apprehensions  to  eleven.  Of  these  seven  were  convicted  and 
sentenced  to  death  and  four  were  found  to  be  insane  (three  at  the  time 
of  the  commission  of  the  offense  and  one  on  arraignment)  and  were 
ordered  to  be  detained  during  His  Majesty's  pleasure." 


SOME  INCIDENTS  IN  THE  HISTORY  OF  TENNES- 
SEE'S COURT  OF  LAST  RESORT. 

«   

BY  WM.  L.  FRIERSON,  OF  CHATTANOOGA. 


Mr.  President  and  Gentlemen  of  the  Bar  Association: 

In  such  a  superficial  review  of  the  history  of  Tennessee's  court 
of  last  resort  as  I  may  make  within  the  limits  of  a  paper  of  this 
kind,  it  is  not  my  purpose  to  attempt  any  display  of  learning.  I 
will  be  content  if  I  shall  succeed  in  recalling  to  the  memory  of  un- 
professional brethren  a  few  incidents  already  well  known  and  in 
clothing  them  in  enough  of  new  dress  to  lend  some  measure  of 
interest  to  their  narration. 

By  the  Constitution  of  1796  the  judicial  power  of  the  State 
was  vested  in  such  superior  and  inferior  courts  as  the  Legisla- 
ture, from  time  to  time,  should  establish.  All  courts  were  thus 
made  creatures  of  the  Legislature. 

From  1796  to  18 10  the  court  of  last  resort  was  known  as  the 
Superior  Court  of  Law  and  Equity.  Until  1807  it  was  com- 
posed of  three  Judges,  and  after  that  of  four. 

By  an  Act  which  went  into  effect  January  t.  1810,  the  Supe- 
rior Court  was  abolished  and  there  was  substituted  for  it  the  Su- 
preme Court  of  Errors  and  Appeals,  which  continued  to  be  the 
court  of  final  resort  until  the  adoption  of  the  Constitution  of  1834. 
At  first  it  consisted  of  two  Judges,  sitting  with  one  of  the  five 
Circuit  Judges,  and  the  court  sat  at  one  place  in  each  circuit. 
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These  places  were  Jonesboro,  Knoxville,  Nashville,  Clarksville 
and  Carthage.  Later  Sparta  was  substituted  for  Carthage,  and 
other  changes  were  made. 

In  181 1  the  provision  making  a  Circuit  Judge  a  member  of  the 
court  was  repealed.  In  1815  the  number  of  Judges  was  increased 
to  three;  in  1823  to  four;  in  1824,  for  a  short  time,  to  five,  and 
again  reduced  to  four;  and  in  1827  reduced  to  three.  In  1831 
the  number  was  again  increased  to  four  and  for  the  first  time  the 
office  of  Chief  Justice  was  created,  and  John  Catron  became  the 
first  Chief  Justice  of  Tennessee.  During  this  period  all  Judges 
were  elected  by  the  Legislature  and  held  office  during  life  or  good 
behavior. 

In  the  primitive  times  for  which  this  court  was  created  it  was 
doubtless  proper  that  it  should  be  held  at  different  places.  But 
it  is  to  be  regretted  that,  through  all  the  changes  that  have  oc- 
curred, this  feature  of  our  first  judicial  system  has  been  retained 
and  that,  when  all  necessity  for  it  has  long  since  vanished,  our 
court  of  last  resort  is  still  a  peripatetic  institution. 

Life  tenure  for  Judges  has  not  been  the  rule  in  Tennessee 
since  the  Constitution  of  1834.  Whether  the  change  is  for  the 
better  is,  in  my  opinion,  a  matter  of  grave  doubt.  To  my  mind 
the  controlling  consideration  is  the  importance  of  keeping  the 
judiciary  as  far  removed  as  possible  from  partisan  politics  and 
as  independent  as  may  be  of  popular  excitement  and  capricious 
changes  in  public  opinion.  Perhaps  life  tenure,  coupled  with  an 
age  limit  for  compulsory  retitement  is,  after  all,  freest  from  se- 
rious objection.  The  State  could  afford,  however,  to  provide  at 
least  part  pay  for  Judges  compulsorily  retired,  and  it  might  be 
well  to  require  retired  Judges  to  serve,  when  designated  by  the 
Governor,  during  the  temporary'  disability  or  disqualification  of 
any  of  the  active  Judges. 

The  great  vice  of  our  first  judicial  system  was  in  the  absolute 
power  of  the  Legislature  to  change  or  abolish  at  will  any  of  the 
courts.  This  was  demonstrated  when  a  Legislature,  angered  at 
the  failure  to  successfully  impeach  a  Judge,  came  within  one  vote 
of  abolishing  the  entire  judicial  svstem.  Happily  the  Constitu- 
tions of  1834  and  1870  have  placed  the  Supreme  Court  and  the 
tenure  of  office  of  its  Judges  beyond  legislative  power.  And 
until  recently  they  had  been  generally-  supposed  to  give  to  the 
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Judges  of  inferior  courts  the  same  security  and  independence 
during  their  terms  of  office.  But  a  few  years  ago  the  General 
Assembly,  in  the  name  of  economy,  saw  fit  to  abolish,  by  legis- 
lative enactments,  a  number  of  judicial  circuits  and  chancery  divi- 
sions, and  thus  to  remove  from  office  Judges  in  the  midst  of  the 
term  for  which  they  had  been  elected.  There  has  been,  I  fear, 
no  more  unfortunate  precedent  for  the  integrity  and  independ- 
ence of  the  courts  than  the  ruling  which  the  Supreme  Court  felt 
constrained  to  make,  that  these  Acts  were  within  the  constitu- 
tional power  of  the  Legislature.  This  is  not  said  in  a  spirit  of 
criticism  of  the  court,  but  as  an  expression  of  regret  that  our 
Constitution  thus  leaves  the  judiciary  subject  to  popular  whim 
and  caprice  for  its  tenure  of  office.  It  cannot  be  expected  that 
this  power  to  remove  a  Judge  by  abolishing  his  circuit  will  always 
be  exercised  free  from  partisan  or  personal  motives.  Nor  was 
it  so  exercised  in  the  passage  of  the  Acts  to  which  I  have  re- 
ferred. The  immediate  reason  for  these  Acts  was  that  the  Legis- 
lature had  been,  from  time  to  time,  creating  new  circuits  and 
divisions  until  the  State  had  more  Judges  than  *vere  needed.  But, 
after  it  was  determined  that  a  certain  number  of  Judges  should  be 
abolished,  there  began  a  struggle  between  the  friends  of  Judges 
in  adjoining  circuits  to  so  frame  the  Acts  as  to  retain  this  Judge 
or  to  remove  that  one.  In  at  least  one  instance  it  became  a 
choice  between  Chancellors  instead  of  between  divisions.  And 
because  a  Chancellor  of  one  of  the  recently  created  divisions  had 
more  influential  partisans  to  urge  that  he  was  the  better  Judge, 
and  because  the  Chancellor  of  an  adjoining  division  happened  to 
be  personally  and  officially  objectionable  to  some  of  these  same 
partisans,  the  new  division  was  retained  and  the  old  one  abol- 
ished. The  Chancellor  retained  was  a  most  excellent  Judge,  but 
the  conclusion  cannot  be  escaped  that  the  other  Chancellor  lost 
his  office  because  the  Legislature  exercised  the  power,  denied  it 
by  the  Constitution,  to  choose  a  Judge.  It  is  to  be  hoped  that, 
in  any  future  revision  of  the  Constitution,  it  will  be  made  plain 
that  the  Legislature  is  denied  the  right  to  deprive  a  Judge  of  his 
office  except  by  impeachment. 

Some  mention  of  our  early  Judges  may  not  be  devoid  of  in- 
terest. There  were  twelve  men  who  held  the  office  of  Superior 
Judge.      They  were  John  McNairy,  Archibald  Roane,  Willie 
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Blount,  Howell  Tatum,  W.  C.  C.  Claiborne,  Andrew  Jackson, 
David  Campbell,  Hugh  L.  White,  John  Overton,  Thomas  Emer- 
son, Samuel  Powell,  and  Parry  W.  Humphreys.  Of  these 
twelve,  eight  resigned — a  habit  at  present  very  much  out  of 
vogue. 

There  were  fourteen  Judges  of  the  Supreme  Court  of  Errors 
and  Appeals.  They  were  Hugh  L.  White,  Geo.  W.  Campbell, 
John  Overton,  W.  W.  Cooke,  Archibald  Roane,  Robert  Whyte, 
John  Haywood,  Thomas  Emerson,  Jacob  Peck,  William  L. 
Brown,  John  Catron,  Thos.  L.  Williams.  Henry  Crabb  and  Na- 
than Green. 

It  will  be  seen  that  four  of  the  Judges  named  sat  in  both 
courts.  So  the  whole  number  of  the  Judges  of  the  court  of  last 
resort,  prior  to  the  Constitution  of  1834  was  twenty-two.  These 
were  among  the  great  men  of  the  times.  One  became  President 
of  the  United  States  and  the  chief  American  of  his  day.  One 
became  a  Justice  of  the  Supreme  Court  of  the  United  States. 
Two  became  United  States  Senators.  Others  served  in  Congress 
and  held  other  important  positions.  As  Judges.  John  Overton, 
Hugh  L.  White  and  John  Catron  are  deserving  of  special  mention, 
but  the  first  place  easily  belongs  to  John  Haywood.  Some  have 
been  inclined  to  rank  him  as  the  greatest  of  Tennessee  Judges. 
While  he  is  probably  not  entitled  to  this  preeminence,  he  was,  in- 
deed, a  great  Judge. 

The  first  and  only  impeachment  of  a  Judge  of  the  court  of  last 
resort  in  Tennessee  occurred  in  1803.  Judge  David  Campbell 
was  arraigned  on  articles  of  impeachment  charging  him  with  ac- 
cepting a  bribe  of  fifty  dollars  to  procure  a  favorable  decision  of 
an  ejectment  suit  pending  in  his  court.  Witnesses  seem  to  have 
appeared  and  testified  to  the  truth  of  the  charge,  but  he  was  ac- 
quitted by  a  vote  of  nine  to  three.  One  of  the  Senators  explain- 
ing his  vote  of  "not  guilty"  said:  "If  the  witnesses  in  behalf  of 
the  prosecution  could  have  such  a  corrupted  heart  as  to  attempt 
to  bribe  a  Judge  to  the  injury  of  another  man,  it  is  a  doubtful 
case  whether  the  evidence  ought  to  be  taken  in  such  latitude  as  to 
convict  any  person.  Therefore,  as  it  appears  to  me  to  be  a  doubt- 
ful case,  if  I  should  err  at  all,  I  wish  to  err  on  the  side  of  mercy." 
After  this  trial  Judge  Campbell  continued  to  serve  as  a  Judge  of 
the  Superior  Court  until  that  court  was  abolished  in  1810. 
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I  have  been  unable  to  find  any  reported  case  in  which  the  Su- 
perior Court  held  an  Act  of  the  Legislature  unconstitutional. 
Rut  the  Supreme  Court  of  Errors  and  Appeals  was  not  slow  to 
uphold  the  Constitution.  I  find  not  less  than  nine  cases  in  which 
Acts  were  held  void  because  in  violation  of  the  Constitution  of  the 
State  or.  of  the  United  States.  In  five  of  these  the  unconstitu- 
tionality of  the  Act  consisted  in  the  fact  that  it  was  partial  and 
not  general.  However,  this  was  before  the  invention  of  the 
modern  device  by  which  a  partial  law  is  made  general  by  provid- 
ing that  it  will  apply  to  all  counties  having  a  population  of  not 
more  than  29,875  and  not  less  than  29,870. 

A  curious  case  which  came  near  deadlocking  the  court  in 
1824  was  Waterhouse  vs.  Martin  (Peck,  273).  It  was  curious 
because  of  the  difficulties  which  arose  in  its  disposition  and  be- 
cause, but  for  a  change  of  opinion  on  the  part  of  one  Judge,  it  not 
onlv  could  not  have  been  decided,  but  could  not  even  have  been 
tried.  Counsel  for  Martin  challenged  the  right  of  Judges  Whyte 
and  Haywood  to  sit,  on  the  ground  that  they  were  both  connected 
by  affinity  with  his  client  and  were,  therefore,  disqualified.  Op- 
posing counsel  proposed  to  waive  their  incompetency,  but  to  this 
Martin's  counsel  would  not  agree.  It  was  clear  that  Judge 
Whyte  was  disqualified,  but  whether  Judge  Haywood  was  also 
disqualified  was  a  question  about  which  counsel  differed  and 
which  had  to  be  settled  before  the  case  could  proceed.  John  A. 
McKinney,  Esq.,  held  a  commission  constituting  him  a  special 
Judge  to  sit  in  all  cases  in  East  Tennessee  in  which  two  Judges 
were  disqualified.  If  Judge  Haywood  was  competent  then  he 
and  Judge  Peck  -would  constitute  the  court  and  Judge  McKinney 
would  have  no  authority  to  sit.  If  Judge  Haywood  was  disquali- 
fied, Judges  Peck  and  McKinney  would  sit.  Hence  the  court 
was  asked  to  decide  this  question.  But  Judge  Whyte  declined  to 
take  part  in  the  decision  or  to  express  an  opinion,  holding  that  it 
was  not  a  question  for  the  court  but  one  which  each  Judge  must 
decide  for  himself.  The  other  two  Judges,  however,  held  that  it 
was  a  question  which  must  be  decided  by  a  majority  of  the 
court.  They,  therefore,  proceeded  to  decide  it^  when  Judge  Hay- 
wood held  himself  disqualified  while  Judge  Peck  held  to  the  con- 
trary. Thus  a  majority  of  the  court  could  not  decide  whether 
Judge  Haywood  or  Judge  McKinney  should  sit.  a  question  which 
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the  same  majority  held  must  be  decided  before  the  case  could  be 
proceeded  with.  In  this  embarrassing  situation  Judge  Whyte 
was  again  appealed  to  and  asked  to  break  the  deadlock,  but  he 
adhered  to  his  position.  The  case  remained  in  this  attitude  until 
near  the  close  of  the  term,  when  Judge  Haywood,  upon  further 
consideration,  agreed  with  Judge  Peck  and  the  trial  was  had  be- 
fore these  two  Judges. 

The  Constitution  of  1834  created  a  Supreme  Court  to  be  com- 
posed of  three  Judges,  who  should  be  elected  by  the  Legislature 
and  whose  terms  of  office  should  be  twelve  years.  Later,  by  an 
amendment  adopted  in  1853,  the  Judges  were  made  elective  by  the 
people  and  the  term  was  reduced  to  eight  years.  During  this 
period  the  Judges  were  of  equal  rank  and  there  was  no  Chief 
Justice. 

The  Judges  who  served  prior  to  the  Civil  War  were;  Nathan 
Green,  Wm.  B.  Reese,  Wm.  B.  Turley,  Robert  J.  McKinney,  A. 
W.  O.  Totten,  R.  L.  Caruthers.  W.  R.  Harris  and  Archibald 
Wright.  In  1861  Wm.  F.  Cooper  was  elected,  but  no  session  of 
the  court  was  held  after  his  election. 

At  the  election  of  1835  Judges  Green,  Reese  and  Turley  were 
elected.  They  served  a  full  term  of  twelve  years.  In  1847  Green 
and  Turley  were  re-elected,  but  Judge  Reese  became  a  candidate 
for  the  United  States  Senate  and  was  succeeded  on  the  bench  by 
that  intellectual  giant  and  self-made  Irishman  from  East  Tennes- 
see, Robert  J.  McKinney. 

The  other  Judges  during  this  period  each  served  only  a  short 
time,  and  hence,  in  a  review  of  that  court,  the  names  which  are 
prominent  are  Green,  Reese,  Turley  and  McKinney.  Green 
served  seventeen  years,  Reese  twelve  years,  Turley  sixteen  years, 
and  McKinney  fifteen  years.  And  these  were  the  most  important 
and  fruitful  years  in  the  development  of  Tennessee  jurisprudence. 
The  rules  and  principles  upon  which  the  present  commercial  and 
corporation  law  of  the  State  is  based  were  then  formulated  and  an- 
nounced. In  the  hands  of  this  court  a  system  of  equity  jurispru- 
dence grew  up  for  the  perfection  of  which  little  was  left  to  future 
courts.  For  learning  and  soundness  of  decision  this  court  held  a 
very  high  rank  among  the  courts  of  the  United  States.  Few  more 
scholarly  men  or  more  widely  learned  lawyers  have  occupied  judi- 
cial positions  than  Reese  and  Turley.    Their  opinions  not  only 
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abound  in  the  most  learned  discussions  of  the  law,  but  evince  the 
ripest  scholarship  and  most  rare  literary  attainments.  Judge 
Green,  while  not  so  scholarly,  and,  perhaps  not  so  widely  learned 
in  the  law  as  either  Reese  or  Turley,  was  a  lawyer  of  great  learn- 
ing, and  probably  the  superior  of  either  of  them  in  the  ability  to 
apply  his  learning  to  the  solution  of  questions  submitted  to  the 
court. 

But  if  there  is  one  who  is  entitled  to  rank  as  a  truly  great 
Judge,  above  all  other  Judges  of  this  period,  it  is  Judge  McKin- 
ney.  He  was  not  a  scholarly  man.  He  may  not  have  been  as 
well  versed  in  the  abstruse  learning  of  the  law  as  Reese,  Turley 
or  Green.  But,  in  the  practical  and  thorough  knowledge  of  the 
law  and  the  ability  to  accurately  and  discriminatingly  apply  it.  he 
was  the  superior  of  both  Reese  and  Turley  and  at  least  the  equal 
of  Green.  And  in  the  clear,  precise  statement  of  the  issues  in- 
volved in  a  case  and  the  legal  propositions  intended  to  be  an- 
nounced by  the  court,  he  was  the  superior  of  them  all. 

It  is  worthy  of  note  that  these  four  men  who  attained  such 
eminence  upon  the  bench  and  gave  to  the  court,  which  they  com- 
posed, such  commanding  dignity,  devoted  themselves  zealously 
to  the  law  and  their  judicial  duties,  leaving  to  others  the  conduct 
of  political  affairs.  Except  that  Judge  McKinney  served  in  the 
Constitutional  Convention  of  1834  and  was  once  a  presidential 
elector  before  he  became  a  Judge,  and  that  Judge  Reese  was  a 
candidate  for  the  United  States  Senate  at  the  close  of  his  term. 
None  of  the  four  seem  ever  to  have  held  or  aspired  to  any  but  a 
judicial  position. 

During  the  four  years  of  the  Civil  War  no  sessions  of  the  Su- 
preme Court  were  held.  At  the  close  of  the  war  Governor 
Brownlow  declared  the  Supreme  Bench  vacant  and  appointed 
Samuel  Milligan,  J.  O.  Shackleford  and  Alvin  Hawkins  to  fill 
the  vacancies.  In  1867  Judge  Shackleford  resigned  and  was  suc- 
ceeded by  Horace  H.  Harrison.  In  1868  Judge  Harrison  re- 
signed and  Judge  Shackleford  was  again  appointed.  In  the  same 
year  Judges  Hawkins  and  Milligan  resigned  and  Henry  G.  Smith 
and  Geo.  Andrews  were  appointed.  In  May,  1869,  an  election 
was  held  and  Alvin  Hawkins,  Andrew  McLain  and  Geo.  An- 
drews were  elected.  These  men  were  not  in  political  sympathy 
with  the  majority  of  the  people  of  the  State.    They  served  undei 
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most  disturbed  conditions  and  during  a  period  of  intense  bitter- 
ness. Some  of  them  lacked  conspicuously  the  ability  which,  in 
normal  times  would  have  elevated  them  to  the  bench,  but  Geo. 
Andrews,  Samuel  Milligan  and  Henry  G.  Smith  rank  very  well 
with  other  Judges  who  have  sat  in  that  court. 

They  enforced  an  amendment  to  the  Constitution  in  1865 
which  subsequent  courts  have  not  recognized  as  having  been 
legally  adopted.  Many  political  questions  and  questions  growing 
out  of  the  war  came  before  them  and  they  rendered  opinions 
which  the  succeeding  court  overruled. 

Our  next  period  begins  with  the  adoption  of  the  Constitution 
of  1870.  The  new  Supreme  Courf  was  to  be  composed  of  six 
Judges,  with  the  provision  that  the  first  vacancy  occurring  after 
January  1,  1873,  should  not  be  filled  and  that  thereafter  the  court 
should  consist  of  five  justices,  one  of  whom  should  be  Chief  Jus- 
tice. The  first  bench  was  composed  of  A.  O.  P.  Nicholson,  Peter 
Turney,  Thos.  A.  R.  Nelson,  Jas.  W.  Deaderick,  Thos.  J.  Free- 
man and  John  L.  T.  Sneed,  and  Judge  Nicholson  became  Chief 
Justice.  In  1871  Judge  Nelson  resigned.  Tradition,  which 
seems  to  be  trustworthy,  has  it  that  he  resigned  because  his  son 
killed  a  man,  and  his  high  sense  of  propriety  would  not  permit 
him  to  remain  on  the  bench  where  he  might  be  called  on  to  render 
decisions  which  might  have  some  bearing  on  the  trial  of  his  own 
son.  He  was  succeeded  by  Robert  McFarland.  In  1875  Chief 
Justice  Nicholson  died.  As  provided  in  the  Constitution  the  va- 
cancy on  the  bench  was  not  filled.  Judge  Deaderick  succeeded 
to  the  Chief  Justiceship.  No  other  changes  occurred  in  the  court 
until  the  election  in  1878,  when  all  the  Judges  were  re-elected 
except  Judge  Sneed,  who  was  defeated,  and  Wm.  F.  Cooper  was 
elected  in  his  place.  Judge  Deaderick  was  again  made  Chief 
Justice.  No  change  occurred  during  the  eight  years  for  which 
this  court  was  elected  except  that  in  1884  Judge  McFarland  died 
and  was  succeeded  by  J.  B.  Cooke.  Of  these  Judges  Judge 
Cooper  alone  is  now  living.  The  subsequent  history  of  the  court 
is  too  recent  to  require  mention.  It  may  be  said,  however,  that 
while  from  1796  to  1886  there  had  been  but  three  Chief  Justices, 
Catron,  Nicholson  and  Deaderick,  since  1886  there  have  been  five, 
Peter  Turney,  Horace  H.  Lurton,  B.  T.  Lea.  D.  L.  Snodgrass  and 
W.  D.  Beard. 
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Time  will  not  permit  me  to  follow  the  history  of  the  court 
since  the  Constitution  of  1870  or  to  say  what  I  would  like  to  say 
of  many  of  the  Judges  who,  during  that  time,  have  been  an  honor 
to  the  State. 

I  am  tempted,  however,  at  the  risk  of  taxing  the  patience  of 
my  hearers,  to  refer  to  one  case,  which  in  its  surroundings  and  in 
the  magnitude  of  the  questions  involved,  is  perhaps  the  most  in- 
teresting case  in  our  books.  This  is  the  case  of  Lynn  vs.  Polk, 
8th  Lea,  121,  in  which  what  was  known  as  the  hundred  and  three 
bill  for  the  settlement  of  the  State  debt  was  declared  unconstitu- 
tional. . 

This  bill  was  passed  by  the  Legislature  in  April,  1881,  after 
nearly  ten  years  of  probably  the  bitterest  political  dissension 
known  in  the  history  of  the  State.  When  the  Democratic  party 
assumed  control  under  the  Constitution  of  1870,  it  found  the  peo- 
ple greatly  impoverished  and  the  State  burdened  with  a  heavy 
public  debt.  A  large  part  of  the  debt  was  believed  to  be  unjust 
and  to  have  been  incurred  without  authority.  For  several  years, 
certainly  from  1875  to  1881,  practically  the  only  issue  in  Tennes- 
see politics  was  the  proper  settlement  of  the  State  debt.  The 
Democratic  party  itself  was  divided  into  two  factions.  One 
styled  itself  the  State  credit  party  and  took  the  position  that  the 
State  could  and  should  pay  its  debts,  even  where  their  justice 
was  doubtful,  rather  than  incur  the  odium  of  repudiation.  The 
position  of  the  adherents  to  the  State  credit  party  was  that  they 
would  ask  no  compromise  of  the  bondholders  but  would  favor 
accepting  any  Honorable  compromise  which  the  bondholders 
might  voluntarily  offer.  The  other  styled  itself  the  low  tax  party 
and  opposed  the  payment  of  any  illegal  bonds  and,  on  account  of 
the  impoverished  condition  of  the  people,  proposed  to  compro- 
mise the  debt  upon  such  terms  as  they  deemed  right  and  fair. 
Several  efforts  at  settlement  failed.  The  controversy  grew  more 
and  more  bitter  until  in  1880  there  were  two  Democratic  candi- 
dates for  Governor,  with  the  result  that  Governor  Hawkins,  a 
Republican,  was  elected. 

When  the  Legislature  met  in  1881,  the  deepest  interest  was 
manifested  throughout  the  State.  A  bill  was  introduced  propos- 
ing to  pay  the  debt  (or  about  $27,000,000  of  it)  dollar  for  dollar 
in  three  per  cent  coupon  bonds,  the  interest  coupons  to  be  receiv- 
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able  in  payment  of  taxes  due  the  State,  and  constituting  the  Sec- 
retary of  State,  the  Comptroller  of  the  Treasury  and  the  Treas- 
urer a  funding  board  to  carry  the  Act  into  effect.  The  bill 
passed  the  House.  The  fight  in  the  Senate  was  most  acrimo- 
nious, charges  of  bribery  and  corruption  being  freely  made  on 
both  sides,  and  the  bill  failed  by  one  vote.  Upon  reconsideration, 
however,  it  passed  by  one  vote. 

A  bill  was  then  filed  in  the  Chancery  Court  at  Nashville  by 
some  twenty-six  taxpayers  against  the  members  of  the  Funding 
Board  to  enjoin  the  execution  of  the  Act  upon  the  grounds  (1) 
that  its  passage  was  procured  by  bribery,  and  (2)  that  the  feat- 
ure making  coupons  receivable  in  payment  of  taxes  was  uncon- 
stitutional. Upon  the  hearing  of  a  motion  to  dissolve  the  in- 
junction, Chancellor  Merritt,  upon  his  own  motion,  dismissed  the 
bill  for  want  of  equity  on  its  face,  and  there  was  an  appeal  to  the 
December  term,  1881,  of  the  Supreme  Court  at  Nashville.  Be- 
fore the  beginning  of  that  term  an  amusing  and,  to  one  of  the 
Judges,  an  embarrassing  incident,  occurred.  Judge  Freeman  was 
in  Chattanooga  for  a  few  hours.  In  a  friendly  conversation  with 
some  lawyers  in  the  lobby  of  a  hotel,  the  State  debt  question  was 
the  topic  of  conversation  and  the  Judge  expressed  himself  rather 
freely.  A  reporter  happened  to  be  present  and,  to  the  Judge's 
dismay,  a  Chattanooga  paper  published  the  next  morning  his 
views  in  the  form  of  an  interview.  There  arc  those  still  living 
who  remember  that  he  was  pretty  correctly  quoted,  but  of  course 
he  had  no  thought  of  talking  for  publication. 

Perhaps  no  case  has  been  before  our  courts  in  which  the 
whole  people  took  so  lively  an  interest.  The  question  had  been 
so  long  in  controversy  that  the  position  of  every  public  man,  in- 
cluding the  Judges,  as  to  whether  the  settlement  was  a  wise  one, 
was  well  known.  Judges  Deaderick  and  McFarland  were  recog- 
nized as  State  credit  men,  Judges  Turney  and  Freeman  as  low 
tax  men.  Judge  Cooper  was  disqualified  and  the  Hon.  E.  H. 
Ewing,  a  strong  State  credit  man,  had  been  commissioned  to  sit 
in  his  place.  These  five  men  constituted  a  court  of  which  any 
State  might  well  be  proud.  The  venerable  Chief  Justice  Deader- 
ick was  a  man  of  the  purest  character  and  a  sound  and  safe  law- 
yer. Judge  McFarland  was  possessed  of  a  judicial  temperament, 
a  thorough  knowledge  of  the  law  and  a  wonderfully  discriminat- 
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ing  mind,  and  is  regarded  by  many  as  Tennessee's  greatest  Judge 
in  recent  years.  Judge  Turnev  was  a  man  of  unusual  common 
sense  and  good  judgment,  of  ripe  experience  as  a  Judge  and  with 
a  keen  sense  of  justice.  Judge  Freeman  was  a  learned  lawyer, 
a  vigorous  thinker  and  writer,  strong  in  his  convictions  and  al- 
ways ready  to  uphold  them  even  against  a  majority  of  the  court. 
Special  Judge  Ewing  was  one  of  the  most  scholarly  lawyers  of  his 
time,  an  able  man,  and  one  whose  judgment  always  commanded 
respect. 

And  so  this  great  cause  came  on  for  hearing  before  a  court  of 
unusual  ability,  every  member  of  which  was  above  the  suspicion 
of  being  controlled  by  an  unworthy  motive.  The  case  was  argued 
on  both  sides  by  many  of  the  most  distinguished  counsel  in  the 
State.  The  result  was  anxiously  awaited.  Men  who  were  spec- 
ulating in  bonds  of  the  State,  it  is  said,  resorted  to  every  means 
in  their  power  to  ascertain  in  advance  what  the  decision  would  be, 
and  it  has  always  been  said  that  this  information  did,  in  some 
way,  leak  out. 

Finallv  the  decision  was  announced,  each  Judge  delivering  an 
opinion.    The  questions  involved  were  these: 

1.  The  defendants  maintained  that  this  was  a  suit  against 
the  State  or  its  officers,  and  was  therefore  prohibited  by  the  Act 
of  1873.  A  majority  of  the  court  held  to  the  contrary,  Judge 
Ewing  dissenting. 

2.  A  majority  of  the  court  held  that  the  courts  have  no  power 
to  invalidate  an  Act  of  the  Legislature,  upon  the  ground  that  its 
passage  was  procured  by  fraud.  Judge  Freeman  dissented  and 
Judge  Turney  expressed  no  opinion. 

3.  A  majority  of  the  court  held  that  the  provision  making 
coupons  receivable  for  taxes  was,  in  effect,  a  surrender  of  the 
powers  and  attributes  of  sovereignty  essential  to  the  well  being 
and  existence  of  the  State  and  rendered  the  Act  unconstitutional 
and  void.    Judges  Ewing  and  Deaderick  dissented. 

It  is  interesting  to  note  the  manner  in  which  the  Judges  di- 
vided. Upon  every  proposition  Judge  Freeman  held  with  the 
complainants  and  Judge  Ewing  with  the  defendants.  The  opin- 
ion of  Judge  McFarland  on  every  proposition  was  concurred  in, 
by  a  majority  of  the  court. 
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There  is  so  much  about  this  case  which  is  of  interest  to  me 
that  I  find  it  difficult  to  leave  the  subject. 

Chief  Justice  Deaderick  merely  announced  his  conclusions. 
This  may  have  been  because  of  the  State  of  his  health.  He  had 
not  been  on  the  bench  for  some  time  and  went  from  a  sick  bed 
to  Nashville  to  sit  in  this  important  case.  Each  of  the  other 
Judges  delivered  full  opinions.  These  opinions  all  do  credit  to 
the  court.    They  are  also  characteristic  of  the  individual  Judges. 

Judge  Turney's  opinion  is  the  shortest,  covering  eighteen 
pages.  He  approaches  the  subject  without  any  reference  to  the 
widespread  interest  in  the  case  or  to  the  magnitude  or  importance 
of  the  issues  and  disposes  of  the  question  as  simply  and  unos- 
tentatiously as  he  would  decide  an  ordinary  misdemeanor  case. 
He  indulges  in  no  rhetoric  or  superfluous  language  and  cites  but 
few  authorities.  His  style  is  well  illustrated  by  this  paragraph, 
which  states  his  conclusion : 

"It  is  the  right  and  duty  of  the  State  to  hold  its  own  purse 
strings,  to  be  its  own  financial  agent,  to  provide  for  its  own  neces- 
sities, and  to  maintain  its  own  sovereignty.  These  rights  and 
duties  must  be  exercised  and  performed  at  any  cost  and  under  all 
circumstances.  If  the  Act  before  us  is  declared  to  be  constitu- 
tional, they  are  all  gone,  by  an  absolute  transfer  to  the  bond- 
holder, to  be  administered  in  a  foreign  court." 

He  displays  another  characteristic  which  all  Judges  would  do 
well  to  emulate  when,  after  holding  the  Act  unconstitutional,  he 
declined  to  express  an  opinion  on  the  other  questions  and  said : 

"I  think  the  settlement  of  one  question  controlling  and  over- 
whelming all  others,  is  as  far  as  a  court  should  go  in  any  case. 
It  is  always  time  enough  to  solve  legal  problems  when  they  are 
material  to  results." 

The  only  thing  in  the  opinion  indicating  that  the  case  was  not 
of  the  ordinary  is  this  sentence: 

"By  this  opinion  I  am  not  to  be  understood  as  favoring  repu- 
diation.   I  want  the  State  to  be  honest." 

Judge  Freeman's  is  the  longest  and  most  elaborate  of  the 
opinions,  covering  eighty-five  pages.  He  dwells  largely  and  re- 
peatedly upon  the  magnitude  and  importance  of  the  case.  He 
discusses  with  great  thoroughness  every  question  and  cites  many 
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authorities.  He  writes  with  his  usual  vigor  and  fluency.  His 
style  is  rhetorical  and  at  times  a  little  stilted.  To  illustrate,  his 
conclusion  might  serve  as  a  peroration  for  a  patriotic  address.  It 
is  as  follows:  "It  is  conceded  that  I  have  gone  on  delicate  ground 
where  the  steps  must  be  cautiously  taken.  But  it  is  like  the  case 
of  a  surgeon  who  finds  his  patient  either  threatened  or  suffering 
with  a  cancer  near  a  delicate  organ.  He  might  well  hesitate,  but 
when  it  was  settled  that  the  knife  was  the  only  remedy  he  could 
apply,  he  would  be  unworthy  of  his  high  place  if  he  did  not  use  it. 

"So  I  would  in  this  case  cut,  as  the  only  remedy,  though  I 
should  have  to  go  close  to  the  bleeding  heart,  to  prevent  the  ap- 
proach of  the  eating  cancer  of  corruption  and  bribery  to  our  leg- 
islative halls,  or  if  it  be  true,  as  charged,  it  has  already  come,  to 
crush  out  its  first  footfalls  on  the  soil  of  my  State,  by  all  the 
power  and  agencies  of  the  judiciary  department,  and  thus  fix  upon 
it  the  seal  at  least  of  judicial  condemnation,  strong  and  deeply 
engraven  in  our  jurisprudence." 

This  passage  is  certainly  high  sounding,  if  somewhat  mixed 
in  its  metaphors  and  not  altogether  judicial  in  style. 

The  opinion  of  Special  Judge  Ewing,  covering  fifty-nine 
pages,  is  the  most  erudite  of  all  the  opinions. 

With  no  preliminaries  except  a  single  short  paragraph  express- 
ing regret  at  his  inability  to  concur  with  the  majority,  he  pro- 
ceeds to  state  the  case  and  discuss  the  questions  involved.  The 
opinion  is  replete  with  evidences  of  scholarship  and  rich  in  legal 
learning ;  the  style  is  elegant,  ornate  and  forcible ;  and  the  reason- 
ing is  that  of  a  master. 

But,  in  my  judgment,  the  opinion  of  Judge  McFarland  is  the 
greatest  masterpiece  of  opinion  writing  to  be  found  in  the  Ten- 
nessee reports.  I  say  this,  although  I  doubt  the  soundness  of  his 
conclusion  on  the  constitutional  question.  The  opinion  covers 
thirty-nine  pages  and  throughout  is  thoroughly  judicial  in  tem- 
per. The  style  is  simple,  with  no  effort  at  adornment,  but  strong, 
terse  and  wonderfully  clear.  The  reasoning  is  earnest,  close  and 
logical. 

After  referring  briefly  to  the  great  importance  of  the  case, 
the  Judge  recognizes  the  responsibility  of  his  position  in  these 
simple,  straightforward  words:  "It  indirectly  involves  political 
questions  upon  which  the  people  of  the  State  have  been  divided 
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and  in  regard  to  which  deep  feeling  exists.  As  citizens  of  the 
State,  the  members  of  the  court  are  not  supposed  to  be  entirely 
without  such  opinions  upon  these  questions  as  may  more  or  less 
affect  their  judgments;  but  the  stronger  instinct  of  every  fairly 
educated  and  fairly  balanced  judicial  mind  is  that  sound  prin- 
ciples of  law  shall  be  maintained.  The  bill  presents  certain  well 
defined  legal  questions.  We  have  only  to  respond  to  these  ques- 
tions from  a  judicial  standpoint,  and  as  far  as  possible  in  a  judi- 
cial spirit,  and  our  duties  are  performed.  I  regard  it  necessary 
for  the  proper  discharge  of  my  duty  to  state  my  own  views  in  a 
separate  opinion.  In  discharging  this  duty,  I  am  sure  I  have 
never  felt  more  impressively  the  weight  of  individual  responsi- 
bility." 

The  opinion  then  proceeds  to  the  orderly  and  deliberate  exam- 
ination of  the  issues.  Every  question  is  clearly  and  pointedly 
stated,  and  dispassionately  considered  and  decided.  The  unusual 
power  of  concise  and  yet  comprehensive  statement  is  shown  by 
this  paragraph,  in  which  the  Judge  states  the  point  upon  which,  in 
his  judgment,  the  constitutional  question  turned: 

"In  short,  the  effect  of  the  Act  is  to  place  the  question  of  the 
payment  of  these  coupons  and  the  manner  of  their  payment  be- 
yond the  control  of  any  future  Legislature,  or  even  of  the  people 
themselves  in  convention  assembled,  for  ninety-nine  years,  if  any 
portions  of  the  coupons  remain  unpaid  so  long,  and  to  take  from 
such  future  Legislature  all  right  to  control  the  revenues  raised  by 
them  to  the  extent  of  the  sum  necessary  to  pay  the  coupons,  or 
over  $800,000  annually ;  and  further,  to  vest  in  the  Federal  Courts 
jurisdiction  to  enforce  the  demand.  The  objection  is  not  to  the 
power  of  the  Legislature  to  make,  by  law,  coupons  receivable  for 
taxes.  This  power  is  not  denied.  The  objection  is  to  the  power 
to  stipulate  by  contract  that  the  law  shall  not  be  repealed." 

The  true  attitude  of  a  Judge  toward  an  Act  of  the  Legislature 
claimed  to  be  unconstitutional  was  admirablv  stated  thus : 

"I  do  not  favor  the  doctrine  that  courts  may  declare  Acts  of 
the  Legislature  void  upon  the  idea  that  they  violate  in  some  gen- 
eral and  undefined  way  the  principles  of  republican  government. 
I  also  adhere  to  the  doctrine  that,  in  general,  State  Constitutions 
are  to  be  construed  as  limiting  and  restricting,  but  not  as  granting 
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legislative  powers.  If  the  power  be  in  its  nature  legislative,  then 
it  belongs  to  the  legislative  department,  unless  some  limit  or  re- 
striction be  found  either  in  the  letter  or  spirit  of  the  Constitution ; 
and  in  applying  these  limits  and  restrictions  I  have  never  been 
disposed  to  'stick  in  the  bark'  or  to  be  too  liberal  or  hypercritical 
in  construing  the  Constitution.  But  when  I  regard  a  vital  prin- 
ciple violated,  then  I  deem  it  mv  duty  to  declare  the  Act  inoper- 
ative, without  resorting,  out  of  mere  deference  to  the  Legislat- 
ure, to  extreme  or  refined  subtleties  to  sustain  it." 

The  modesty  and  at  the  same  time  the  firmness  of  Judge  Mc- 
Farland  is  well  illustrated  in  his  closing  paragraph,  especially 
when  it  is  remembered  that  it  has  always  been  understood  that, 
as  a  citizen,  his  preference  was  that  the  Act  should,  if  possible, 
stand.    His  language  \vas : 

"These  are  the  conclusions  at  which  I  have  arrived  after  most 
earnest  consideration.  I  announce  them  with  no  feeling  of  undue 
confidence  in  my  own  opinion.  And  I  may  say,  without  affecta- 
tion, that  it  is  to  me  a  matter  of  deep  regret  that  these  conclusions 
are  not  sustained  by  a  unanimous  bench.  I  would  certainly  feel 
far  better  satisfied  could  I  have  also  the  opinion  of  the  Chief  Jus- 
tice and  the  venerable  Associate  Justice,  who  sits  under  a  special 
commission  in  this  case,  to  lean  upon,  knowing  full  well  the 
weight  their  superior  learning,  ability  and  experience  and  high 
character  will  give  their  opinions  on  questions  of  this  character. 
I  must,  however,  stand  upon  mv  own  convictions,  and  while  these 
convictions  are  announced,  I  trust,  in  a  spirit  of  moderation,  and 
with  the  highest  respect  for  those  who  differ  with  me,  yet  they  are 
as  strong  and  free  from  doubt  as  any  question  of  this  character 
can  be  to  the  mind  of  any  one  who  realizes  how  much  may  always 
be  said  upon  both  sides  of  any  question." 

I  have  consumed  too  much  time  and  must  leave  unsaid  much 
that  occurs  to  me.  I  will  only  add  that  if  I  was  called  on  to 
name  those  of  our  Judges  whom  I  would  rank  highest,  I  would 
say  that,  omitting  all  reference  to  those  still  living,  I  would  as- 
sign to  the  first  rank  as  scholarly  and  accomplished  lawyers  and 
widely  learned  Judges,  Haywood,  Reese,  Turley  and  Nicholson ; 
but  as  accurate  and  discriminating  Judges  whose  opinions  are 
most  judicial  and  most  valuable  and  whose  places  in  our  jurispru- 
dence are  surest,  I  would  name  McKinney  and  McFarland. 
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SLAVERY  IN  TENNESSEE. 


J.  H.  HENDERSON,  FRANKLIN. 


Mr.  President  and  Gentlemen  of  the  Bar  Association: 

Slavery  is  an  evil.  That  may  be  said  to  be  generally  accepted 
as  a  truth.  Yet  there  has  scarcely  been  a  time  in  the  history  of 
the  world  when  it  did  not  exist  in  some  form.  It  is  fairly  inferable 
from  what  Noah  said  of  the  servile  condition  of  Ham,  that  some- 
kind  of  servitude  existed  before  the  flood.  Of  all  the  nations 
of  the  earth,  civilized  and  uncivilized,  there  are  none  that  have  not 
at  some  time  had  a  system  of  slavery.  Sometimes  it  has  origi- 
nated as  one  of  the  casualties  of  war,  the  captives  being  enslaved 
instead  of  slain. 

Slavery  in  America  was  deliberately  planned  and  carried  out 
for  the  cold  purpose  of  making  money.  There  may  have  been 
behind  the  movement  a  mysterious  Providence,  the  good  purpose 
of  which  will  appear  in  coming  years,  but  we  are  unable  to  see  it 
now.  Dealing  with  the  question  purely  from  a  practicable  stand- 
point, there  is  no  sort  of  difficulty  in  fixing  the  responsibility.  The 
slave  trader  would  not  have  plied  his  trade  if  he  could  have  found 
no  market.  The  discovery  of  America  made  the  African  slave 
trade  possible.  This  vast  unexplored  territory,  that  was  being 
opened  up  and  settled  by  adventurers  from  Europe,  furnished  a 
market,  and  while  we  were  driving  back  or  segregating  one  race 
of  savages,  we  brought  another  to  open  up  the  country  for  settle- 
ment. 

The  responsibility  for  slavery  rests  upon  the  whole  country 
alike.  Mr.  Lincoln,  in  his  message  to  Congress  of  December  1, 
1862,  recognized  this,  in  which  message  he  says : 

"In  a  certain  sense  the  liberation  of  slaves  is  the  de- 
struction of  property — property  acquir  ed  by  descent  or  pur- 
chase, the  same  as  any  other  property.  It  is  no  less  true 
for  having  been  often  said  that  the  people  of  the  South  are 
not  more  responsible  for  the  original  introduction  of  this 
property  than  are  the  people  of  the  North ;  and  when  it  is 
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remembered  how  unhesitatingly  we  all  use  cotton  and  sugar 
and  share  the  profits  of  dealing  in  them,  it  may  not  be 
quite  safe  to  say  that  the  South  has  been  more  responsible 
than  the  North  for  its  continuance.  If,  then,  for  a  common 
object  this  property  is  to  be  sacrificed,  is  it  not  just  that  it 
be  done  at  a  common  charge  ?" 

In  this  message  he  proposes  a  bill  for  the  abolition  of  slavery 
to  take  effect  January  1,  1900,  making  provision  to  pay  for  the 
slaves,  and  also  provision  for  their  colonization  at  some  place 
without  the  United  States. 

The  first  African  slaves  landed  in  the  Western  Hemisphere 
were  brought  by  the  Spanish  to  St-  Augustine,  Florida,  in  1565, 
that  being  at  the  time  a  Spanish  province.  With  a  disposition  to 
deal  in  round  numbers,  we  might  remark  on  the  co-incidence,  that 
exactly  three  hundred  years  from  that  time  slavery  was  abolished 
by  law  in  North  America.  The  first  African  slaves  landed  in  an 
English  colony  in  North  America  were  brought  by  Dutch  slave 
traders  in  1619  to  Jamestown,  Virginia.  Northern  ports  and 
Southern  ports  were  alike  open  to  the  trader. 

The  negro  has  been  with  us  ever  since — three  hundred  years. 
For  near  two  hundred  years  of  that  time  he  found  a  home  in  all 
parts  of  the  land,  North  and  South,  long,  long  before  "Mason  and 
Dixon's  line"  was  ever  thought  of.  But  after  an  honest  and  per- 
sistent test  for  near  two  centuries,  it  was  demonstrated  that  the 
cold  winds  of  the  North  rendered  him  practically  unprofitable 
there ;  and  this  experience,  apparently  supplemented  by  a  modicum 
of  sentiment,  drove  him  to  a  more  congenial  clime, 

"To  toil  among  the  cotton  and  the  cane." 

And  almost  all  of  them  that  were  physically  able  to  be  trans- 
ported by  the  means  of  conveyance  then  in  use,  were  brought 
here,  leaving  behind  the  aged  and  the  infirm,  who  lingered  for  a 
shoit  while  as  frail  monuments  of  the  amazing  benevolent  spirit 
of  their  former  masters.  The  South  bought  their  negroes  which 
their  laws  would  otherwise  have  emancipated,  and  which  they 
never  intended  should  be  emancipated ;  and  the  South  bought  the 
negroes  which  slave  traders  brought  from  Africa.  Neither  the 
South  as  such  nor  Southern  men,  were  ever  engaged  in  the 
African  slave  trade. 
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While  we  of  the  South  join  with  the  balance  of  civilization  in 
condemning  the  African  slave  trade,  we  do  not  attempt  to  shirk 
or  to  throw  upon  others  any  part  of  the  responsibility  that  prop- 
erly rests  upon  us.  We  do,  however,  seriously  object  that  those 
equally  guilty,  should  assume  the  role  of  the  Pharisee  toward 
us. 

Our  fathers  bought  the  slaves  and  they  came  to  us  by  legiti- 
mate inheritance.  We  of  the  Nineteenth  Century  had  no  option 
but  to  accept  the  situation  as  we  found  it.  Wrhen  we  say  that,  we 
will  not  be  understood  as  in  any  way  proposing  to  cast  the  least 
reflection  upon  an  ancestry  in  whom  we  feel  an  unqualified 
pride. 

Recently  I  had  a  case  involving  the  validity  of  a  slave  mar- 
riage. In  my  investigation  of  it  I  found  that  the  decisions  of  our 
Supreme  Court  had  been  uniformly  liberal  in  the  construction  of 
all  statutes  affecting  the  slave.  I  had  a  curiosity  to  prosecute  the 
investigation  further,  and  planned  in  my  own  mind  to  inflict  on 
this  Association  a  paper  giving  the  legislative  and  judicial  record 
of  Tennessee  on  the  subject  of  slavery-  With  that  view  I  have 
read  nearly  every  statute  and  examined  nearly  every  decision  in 
Tennessee  on  the  subject,  and  have  already  material  sufficient  for 
quite  a  volume. 

A  kindly  consideration  for  you,  as  well  as  obedience  to  our 
by-laws,  will  save  you  from  the  imposition  that  was  at  first  con- 
templated ;  instead  of  that  your  kind  patience  will  be  taxed  with 
only  a  brief  outline,  in  a  general  way,  of  the  attitude  of  our  Legis- 
lature and  Court  towards  the  slave. 

We  inherited  our  laws  from  North  Carolina.  There  were 
some  unique,  quaint,  rigorous  and  even  cruel  statutes  enacted  on 
the  subject  in  Colonial  days.  This  was  characteristic  of  all  the 
Colonies  and  incident  to  the  times.  We  had  not  gotten  away 
from  the  disposition  of  our  common  ancestors,  who  were  so  reck- 
less of  human  life,  as  to  make  mere  petty  offenses  capital  crimes. 
After  we  became  a  State,  with  courts  firmly  established,  and 
churches  and  school-houses  erected,  and  the  Indian  had  receded 
westward,  we  began  to  recast  these  old  statutes  and  to  formulate 
them  to  suit  the  changed  conditions,  and  all  along  up  to  i860  the 
whole  tendency  of  legislation  was  for  the  betterment  of  the  con- 
dition of  the  slave. 
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He  was  property,  it  is  true;  and  while  as  such  he  was  the 
subject  of  legislation,  he  was  still  treated  as  a  reasonable  creature. 
His  pecuniary  value  was  at  first  regarded  as  sufficient  protection 
from  his  master,  and  through  his  master  from  others.  But  as 
early  as  the  Act  of  1799,  ch.  9,  the  penalty  for  murder  of  a  slave 
was  death,  "without  benefit  of  clergy,  any  law,  usage  or  custom 
to  the  contrary  notwithstanding."  This  applied  to  the  owner  as 
well  as  to  others,  with  the  proviso  that  the  owner  was  allowed  to 
administer  moderate  correction,  and  a  further  proviso  in  cases  of 
'outlawed  slaves  resisting  lawful  arrest. 

It  was  questioned  whether  a  conviction  for  manslaughter  could 
be  sustained  under  this  statute,  the  defendant  taking  the  position 
that  if  not  guilty  of  murder  he  was  entitled  to  an  acquittal.  The 
case,  Fields  v.  State,  1  Yerg.  156,  was  decided  January,  1829, 
opinion  by  Whyte,  J.,  in  which  it  is  held  that  under  the  common 
law  the  indictment  will  sustain  a  conviction  for  manslaughter  just 
as  if  the  subject  of  the  homicide  had  been  a  white  man. 

It  was  often  the  case  that  strong  affection  existed  between  the 
master  and  his  slaves,  and  the  Court  of  Equity  was  always  open 
to  protect  both,  when  there  was  any  inadequacy,  or  show  of  in- 
adequacy, in  the  remedy  at  law.  The  Court  was  also  eager  and 
ready  to  seize  upon  any  reasonable  pretext  to  prevent  the  separa- 
tion of  families  by  sale-  In  the  case  of  Loftin  v.  Espy,  4  Yerg. 
91,  decided  February,  1833,  opinion  by  Catron,  Ch.  J.,  the  slave 
had  been  levied  on  by  execution,  and  the  master  sought  relief  in 
equity.  It  is  not  necessary  to  state  the  particulars  of  the  legal 
question  involved,  but  the  case  is  cited  to  show  the  consideration 
the  Court  had  for  these  relations.  His  Honor  says :  . 

"The  servants  and  slaves  constitute  a  part  of  the  family, 
entitled  to,  and  receiving,  if  they  be  worthy,  the  affections 
of  the  master  to  a  great  extent ;  this  disposition  towards  this 
unfortunate  class  of  people,  it  is  the  policy  of  the  country  to  . 
encourage  and  promote.  .  .  .  The  slave  and  the  master 
should  never  be  separated  when  affection  exists  between 
them.  In  the  next  place,  it  often  must  occur  that  the  mother 
will  be  separated  from  the  children,  or  the  husband  from 
the  wife,  if  the  sheriff  be  permitted  to  sell.  Nothing  can  be 
much  more  abhorrent  to  these  poor  people,  or  to  the  feel- 
ings of  every  benevolent  individual,  than  to  see  a  large 
family  of  slaves  sold  at  sheriff's  sale:  the  infant  children, 
father  and  mother  to  different  bidders.    To  treat  them  as 
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other  domestic  animals  would  be  to  declare,  that,  as  a 
people,  we  had,  in  reference  to  this  class,  sunk  all  feelings 
of  humanity  and  that  the  slave  was  not  elevated  in  his  sen- 
sibilities over  the  lower  class  of  animals,  which  are  al- 
lowed to  have  none  worthy  of  the  protection  of  man.  As  a 
fact  and  as  a  theory  this  is  untrue." 

Along  same  line  are 

Hammond  v.  St-  John,  2  Yerg.,  107. 

W 0 mack  v.  Smith  &  Tinsley,  2  Hump.,  479. 

Henderson  v.  Voulx,  10  Yerg.,  30. 

Statutes  were  early  enacted  requiring  humane  treatment  by  the 
master.  By  Act  1753  ch.  6,  any  slave  "who  shall  not  appear  to 
have  been  clothed  and  fed  according  to  the  intent  and  meaning  of 
this  Act,"  when  convicted  of  stealing  corn,  cattle,  etc.,  the  injured 
person  may  maintain  action  for  damages  against  the  owner. 

In  Brittain  v.  State,  3  Hump.,  203,  it  is  held  that  when  the 
slave  is  permitted  to  go  about  so  destitute  of  clothing  as  to  in- 
decently expose  his  person,  the  master  is  indictable  for  lewdness, 
or  scandalous  public  indecency.  . 

In  Elijah  v.  State,  1  Hump.,  102,  decided  1839,  the  slave  was 
convicted  of  assault  with  intent  to  commit  murder  on  the  body  of 
David  B.  Puryear,  the  penalty  being  death  by  hanging.  The  case 
was  reversed,  the  lower  court  having  held  the  master  to  be  in- 
competent as  witness  on  account  of  interest.  The  case  came 
again  before  the  Supreme  Court  upon  another  conviction,  and  is 
reported  2  Hump.,  455  ;  it  is  again  reversed  because  the  indictment 
failed  to  aver  that  Puryear  was  "a  free  white  person."  This  was 
under  the  Act  of  1835,  ch.  19,  making  capital  offense  assault  by  a 
slave  upon  "free  white  person,"  with  intent  to  commit  murder. 

In  Grandison  v.  State,  2  Hump.,  51,  it  is  held  under  the  same 
statute  making  capital  offense  assault  by  a  slave  with  intent  to 
commit  rape  upon  a  "free  white  woman,"  that  the  indictment  and 
the  proof  must  show  that  she  was  a  free  white  woman. 

See  also  Henry  v.  State,  4  Hump.,  270. 

A  master  conceived  that  he  had  the  right  to  castrate  his  slave 
for  the  purpose  of  reforming  him  and  of  keeping  him  at  home. 
In  Werly  v.  State,  2  Hump.,  172,  the  Court,  through  Totten,  J., 
says:   "We  utterly  repudiate  the  idea  of  any  such  power  and 
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dominion  of  the  master  over  the  slave  as  would  authorize  him  to 
maim  his  slave  for  the  purpose  of  moral  reform." 

In  Wilson  v.  Fancher,  i  Head,  336,  decided  in  1858,  opinion 
by  Carothers,  J.,  a  slave  had  been  guilty  of  the  rape  and  murder  of 
a  white  woman.  He  was  arrested  and  well  secured  in  jail;  a 
number  of  citizens  by  concert  of  action  broke  open  the  jail,  took 
him  out  and  lynched  him.  The  master  sued  some  of  them  for 
the  value  of  the  slave.  The  lower  court  permitted  the  defend- 
ants to  prove  the  bad  character  and  infamy  of  the  slave ;  that  as  the 
crime  which  he  had  committed  was  punishable  with  death,  the 
witnesses  considered  him  worth  nothing-  There  was  a  verdict  in 
favor  of  the  plaintiff  for  one  cent  damages,  and  plaintiff  appealed 
in  error.  In  view  of  similar  occurrences  in  recent  years,  the  fol- 
lowing quotation  from  the  opinion  of  the  Court  will  be  par- 
doned : 

"The  case  was  one  of  extraordinary  aggravation  in 
which  all  law  was  set  at  defiance,  public  justice  insulted, 
and  the  life  of  a  human  being,  already  in  manacles,  law- 
lessly destroyed.  He  was  charged  with  the  shocking  crime 
of  rape  and  murder  combined.  But  the  officers  of  justice 
had  performed  their  duty,  and  had  him  safely  incarcerated 
in  jail  to  await  the  vengeance  of  the  law,  in  case  his  guilt 
was  established  according  to  its  forms.  There  was  not  the 
least  necessity  that  the  defendants  should  interfere  after 
the  criminal  had  been  secured  and  disarmed  of  all  power  of 
resistance  or  of  flight,  and  shed  human  blood,  even  of  a 
slave,  without  trial  or  condemnation..  If  the  slave  was 
guilty  of  the  crimes  imputed,  no  punishment  would  have 
been  too  severe  for  him,  and  so  by  the  law,  the  penalty  is 
death — death  by  hanging — the  mode  adopted  by  the  defend- 
ants without  and  against  law.  But  no  man,  whether  bond 
or  free,  is  to  be  condemned  or  punished  without  a  hearing — 
a  fair  and  impartial  trial.  There  is  neither  valor  nor  pa- 
triotism in  deeds  like  these." 

Ever  since  we  have  been  a  State,  the  policy  of  the  Court  has 
been  to  recognize  marriage  of  slaves.  The  marriage  is  held  valid, 
if  entered  into  with  the  consent  of  the  owners  of  both.  And  as 
said  in  Andrews  v.  Page,  3  Heisk.,  665,  the  fact  is  notorious  that 
Christian  masters  and  mistresses  were  often  present  at  the  mar- 
riage of  their  slaves,  and  that  the  ceremony  was  frequently  per- 
formed by  white  ministers,  as  well  as  by  ministers  of  their  own 
color. 
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The  case  of  Andrews  v.  Page  is  valuable  for  many  purposes. 
It  involved  the  validity  of  a  slave  marriage,  but  Judge  T.  A.  R. 
Nelson,  who  delivered  the  opinion  of  the  Court,  reviews  a  great 
number  of  cases,  and  discusses  many  questions  arising  under 
the  laws  governing  slaves-  We  would  quote  largely  from  this 
case  if  space  and  time  permitted,  for  it  is  a  masterly  review  of  our 
statutes  and  decisions  on  the  subject. 

He  quotes  authorities  to  show  that  marriages  of  slaves  are 
generally  held  to  be  null  and  void  in  most  of  the  slave-holding 
States,  principally  because  of  the  incompatibility  of  the  duties  of 
husband  and  wife  with  the  relation  of  slavery.   And  says : 

"But  we  are  not  aware  that  this  doctrine  ever  was 
distinctly  and  explicitly  recognized  in  this  State.  Before 
the  unjust,  unwarrantable,  unconstitutional,  and  imperti- 
nent interference  of  enthusiasts  'and  inter-meddlers  in 
other  States  with  this  domestic  relation,  rendered  it  neces- 
sary for  the  State  to  guard  against  the  effects  of  their  in- 
cendiary publications,  and  to  tighten  the  bonds  of  slavery 
by  defensive  legislation,  against  persistent  and  untiring 
efforts  to  produce  insurrection,  the  uniform  course  of  de- 
cision in  this  State  was  shaped  with  a  view  to  ameliorate 
the  condition  of  the  slave,  and  to  protect  him  against  the 
tyranny  or  cruelty  of  the  master  and  all  other  persons." 

Much  has  been  said  by  outsiders  of  our  system  of  patrols. 
This  was  a  police  regulation  made  indispensable  by  the  institu- 
tion of  slavery  itself.  The  patrol  was  given  a  sort  of  summary 
jurisdiction,  and  vested  with  authority  to  punish  the  slave  with 
stripes,  when  found  wandering  about  the  country  without  per- 
mission of  his  owner.  When  practicable,  this  duty  was  imposed 
upon  slave-owners;  and  while  the  power  conferred  was  in  many 
instances  abused,  the  same  may  be  said  of  nearly  any  other  neces- 
sary regulation. 

The  church  edifices  of  all  the  denominations  were  almost 
without  exception,  in  the  cities  and  in  the  country,  built  with 
galleries,  so  that  the  slaves  could  attend  divine  worship  with  the 
whites.  They  were  invited  to  the  communion  table,  and  the 
sacred  elements  were  administered  to  them;  their  children  were 
taught  in  the  Sunday-schools.      .  ' 

While  slavery  had  its  evils,  it  cannot  be  denied  that  it  had 
brought  good  to  the  African  who  was  sold  into  it.    His  contact 
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with  the  white  man  has  served  to  elevate  him,  and  it  is  only  when 
he  gets  out  from  under  this  influence,  that  he  recedes.  Many  of 
those  that  were  emancipated  prior  to  i860,  were  carried  back  by 
well-meaning  people  to  their  native  country  with  the  hope  that  as 
missionaries  they  would  elevate  their  race.  But  the  history  is 
that  this  has  been  a  disappointment,  and  those  of  them  who  could 
return  have  done  so,  and  there  are  instances  in  which  they  have 
gone  back  into  voluntary  slavery. 

EMANCIPATION. 

As  early  as  1812,  ch.  85,  the  importation  of  slaves  into  the 
State  for  sale  "as  articles  of  merchandise,"  was  prohibited.  All 
civilized  slave-holding  countries  have  had  some  laws  on  the  sub- 
ject of  emancipation,  and  .the  principle  that  runs  through  them 
all  is  to  carry  out  the  wish  of  the  owner  as  far  as  it  may  be  con- 
sistent with  the  public  good.  Tennessee  was  liberal  towards  the 
slave  in  this  particular,  and  the  construction  has  been  in  his 
favor. 

The  case  of  Fisher's  negroes  v-  Dabbs,  6  Yerg.,  120,  is  a  most 
interesting  one  on  this  subject. 

By  Act  1801,  ch.  27,  it  is  enacted  that  the  owner  desiring  to 
set  his  slaves  free,  shall  petition  the  County  Court,  setting  forth  his 
intentions  and  motives  for  emancipation;  the  petition  may  be 
granted  by  the  concurrence  of  two-thirds  of  a  quorum  of  the 
Justices  of  the  Peace,  if  they  find  it  "would  be  consistent  with 
the  interests  and  policy  of  the  State."  The  petitioner  must  first 
execute  bond  with  security  to  reimburse  the  county  for  such 
damages  as  may  be  sustained  in  consequence  of  the  slave  becom- 
ing a  charge.  This  act  applied  alone  to  emancipation  by  the 
owner  himself  in  his  lifetime.  It  is  amended  by  Act  1829,  ch.  29, 
which  provides  that  in  cases  of  emancipation  by  will,  the  executor 
shall  file  the  petition  in  the  County  Court ;  if  he  fail  to  do  so,  then 
the  slave  may  file  his  bill  in  equity,  "and  upon  it  being  made  to 
appear  to  the  satisfaction  of  the  Court  that  said  slave  or  slaves 
ought  of  right  to  be  set  free,  it  shall  be  so  ordered  by  the  Court," 
bond  with  security  being  required  as  in  the  first  instance. 

The  Act  of  1 83 1,  ch.  101,  attempts  to  construe  the  Act  of 
1829,  and  directs  that  where  any  suit  had  been  instituted  in 
equity  under  the  latter  act  in  cases  under  wills  executed  before  the 
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passage  of  the  act,  it  shall  be  the  duty  of  the  Chancellor  "to  have 
the  same  stricken  from  the  docket,"  and  the  clerk  is  directed  to 
transmit  the  whole  record  to  the  County  Court,  where  the  case 
shall  be  tried  as  if  originally  begun  in  that  court. 

Peter  Fisher  had  died  in  Sumner  County  before  the  Act  of 
1829,  leaving  a  will  providing  for  the  emancipation  of  his  slaves. 
The  executor  failing  to  file  the  petition  in  the  County  Court,  the 
negroes  by  next  friend  filed  their  bill  in  equity  under  that  act. 
After  the  passage  of  the  Act  of  1831,  ch.  101,  the  residuary  lega- 
tees of  Fisher  made  a  motion  before  Chancellor  Reese  to  have 
the  case  stricken  from  the  docket  and  transferred  to  the  County 
Court.  The  Chancellor  delivered  an  able  opinion  holding  the  Act 
of  1831,  ch.  101,  unconstitutional.  On  appeal  the  Chancellor  is 
affirmed,  and  his  opinion  is  adopted  as  the  opinion  of  the  Su- 
preme Court. 

The  Chancellor  rests  his  decision  upon  the  principle  that  the 
independence  of  the  judiciary  should  be  preserved  unimpaired 
from  interference  by  the  Legislature. 

The  Supreme  Court  in  an  opinion  by  Catron,  Ch.  J.,  discusses 
other  phases  of  the  case-  It  is  said  that  the  Chancellor  was  not 
•  trying 

"a  cause  between  the  slaves  of  Peter  Fisher  and  his 
representatives,  but  he  was  acting  as  the  authorized  deputy 
of  the  State  of  Tennessee,  and  in  this  capacity  it  lay  upon  1 
him  to  adjudge  whether  it  was  consistent  with  the  interest 
and  policy  of  the  State,  that  the  slaves  who  had  devised 
to  them  their  freedom  by  Peter  Fisher,  should  be  manu- 
mitted in  confirmation  of  the  will." 

There  was  another  Act,  1831,  ch.  52  (102),  which  provided 
that  no  slaves  should  be  emancipated  except  on  condition  that  they 
"be  immediately  removed  from  the  State,"  and  bond  was  required 
for  this  purpose.  Judge  Catron  discusses  the  impolicy  and  in- 
justice of  forcing  our  freed  negroes  on  our  sister  slave-holding 
States,  where  really  the  policy  of  exclusion  had  been  also  adopted. 
He  mentions  the  fact  that  the  non-slave-holding  States  northwest 
of  the  Ohio  were  not  willing  to  receive  them.  Here  in  Tennes- 
see, as  elsewhere  in  the  Union,  by  his  color,  he  is  deprived  of  many 
of  the  blessings  of  freedom.   He  says : 

"The  slave  who  receives  the  protection  and  care  of  a 
tolerable  master,  holds  a  condition  here  superior  to  a  negro 
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who  is  freed  from  domestic  slavery.  He  is  a  reproach  and 
by-word  with  the  slave  himself,  who  taunts  the  fellow- 
slave  by  telling  him  'he  is  as  worthless  as  a  free  negro.'  " 

His  Honor  is  entirely  too  classic  in  the  version  he  gives,  for 
according  to  my  earliest  recollection  it  was,  "you  are  as  mean 
and  low-down  as  a  blank  free  nigger." 

He  says  further: 

"This  is  not  only  true  of  the  free  negro  residing  in 
slave-holding  States  of  the  Union.  .  .  .  Nothing  can 
be  more  untrue  than  that  the  free  negro  is  more  respectable 
as  a  member  of  society  in  the  non-slave-holding,  than  in 
the  slave-holding  States.,  In  each  he  is  a  degraded  out- 
cast, and  his  fancied  freedom  a  delusion.  With  us,  the 
slave  ranks  him  in  character  and  comfort,  nor  is  there  a 
fair  motive  to  absolve  him  from  the  duties  incident  to  do- 
mestic slavery  if  he  is  to  continue  amongst  us.  Generally, 
and  almost  universally,  society  suffers  and  the  negro  suffers 
by  manumission." 

And  the  decree  of  the  Court  is  that  the  negroes  be  freed  on 
condition  that  they  be  transported  to  the  negro  colony  in  Liberia 
on  the  coast  of  Africa. 

There  is  an  lengthy  petition  for  rehearing,  assailing  prin- 
cipally the  opinion  of  the  Chancellor.  The  petition  is  dismissed, 
opinions  being  delivered  by  both  Catron,  Ch.  J.,  and  Peck,  J. 

In  Blackmore  v.  Negro  Phill,  7  Yerg.,  463,  decided  1835,  the 
owner  had  petitioned  the  County  Court  under  the  Acts  on  the 
subject  for  permission  to  free  his  slaves,  which  was  denied.  He 
then  sent  his  slaves  to  the  State  of  Illinois,  where  they  were 
emancipated  under  the  laws  of  that  State,  and  one  of  them,  Phill, 
returned  immediately  to  Tennessee.  It  is  held  that  they  were 
entitled  to  their  freedom  in  Tennessee,  even  if  the  sending  of  them 
to  Illinois  was  a  mere  form  and  for  the  purpose  of  evading  the 
laws  of  Tennessee  on  the  subject,  and  the  policy  of  this  State. 

In  Elias  v.  Smith,  6  Hump.,  33,  decided  in  1845,  a  ^ree  negro 
had  purchased  his  wife  and  children,  and  they  were  levied  on  by 
his  creditors  as  his  slaves.  The  Court,  through  Reese,  J.,  said 
that  it  was  a  monstrous  proposition,  and  granted  a  perpetual  in- 
junction against  the  creditor. 
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Right  to  freedom  may  be  given  by  parol,  and  when  this  is 
done  the  master  cannot  revoke  it. 

James  v.  State,  9  Hump.,  398. 

A  legacy  of  freedom  is  specific;  upon  deficiency  of  assets  to 
pay  debts,  the  slave  cannot  be  sold,  but  can  be  only  hired  out  by 
receiver  until  his  part  of  the  contribution  is  paid. 

Harry  v.  Green,  9  Hump.,  182. 

In  Doran  v.  Brazelton,  2  Swan-,  150,  it  is  held  that  negroes 
can  sue  for  their  freedom  under  the  statute  only  by  next  friend. 
This  was  decided  in  1852,  Carothers,  J.,  delivering  the  opinion  of 
the  Court,  who  says: 

"Our  laws  afford  ample  means  to  any,  who  are  un- 
lawfully held  in  slavery  to  assert  and  prosecute  their 
rights.  The  Courts  are  open  to  them,  and  an  inclination 
always  manifested  to  favor  their  claim,  where  it  is  at  all 
sustained.  They  are  generally  taken  out  of  the  possession 
of  the  master,  as  in  this  case,  and  placed  under  the  protec- 
tion of  the  Court  and  time  allowed  them  to  prepare  and 
prosecute  their  claims.  In  the  liberality  and  humanity  of 
the  law  they  find  a  safe  reliance  for  the  most  efficient 
professional  aid.  The  experience  of  our  country  also 
demonstrates  that  no  difficulty  is  ever  found  where  the 
claim  is  calculated  to  inspire  the  least  confidence  in  its 
justice,  in  procuring  the  agency  of  responsible  citizens  to 
stand  forth  as  next  friend,  in  any  suit  which  may  be  neces- 
sary to  establish  their  claim  of  freedom." 

The  limit  will  not  allow  further  cumulation  of  these  cases. 
The  above  selection  is  made  from  a  large  number,  all  of  which 
show  the  policy  of  the  Court  to  have  been  uniformly  in  favor  of 
freedom,  as  far  as  the  interests  of  all  concerned  would  permit. 

CONSTITUTIONAL  CONVENTION  OF  1834. 

This  was  composed  of  sixty  representatives.  The  places  of 
their  birth  were  as  follows:  Tennessee,  20;  North  Carolina,  14; 
Virginia,  17;  Pennsylvania,  Kentucky  and  Ireland,  2  each;  Con- 
necticut, Georgia  and  Massachusetts,  1  each.  There  were  38 
farmers,  17  lawyers,  3  preachers,  1  doctor,  and  1  merchant. 

The  question  of  emancipation  came  in  for  considerable  dis- 
cussion before  the  convention.    Memorials  from  different  parts 
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of  the  State  in  favor  of  some  constitutional  provision  for  emanci- 
pation were  submitted.  A  committee  was  appointed,  John  A. 
McKinney,  chairman,  who  submitted  a  lengthy  report,  setting 
out  the  reasons  why  the  convention  deemed  it  improper  and  inex- 
pedient to  grant  the  petition  of  the  memorialists.  It  would  be 
interesting  to  quote  largely  from  this  report,  but  the  limits  of  this 
paper  will  not  allow  it.   It  says : 

"The  committee  do  not  understand  the  convention  as 
denying  the  truth  of  the  proposition  that  slavery  is  an  evil- 
To  prove  it  to  be  a  great  evil  is  an  easy  task,  but  to  tell  how 
that  evil  can  be  removed,  is  a  question  that  the  wisest  heads 
and  most  benevolent  hearts  have  not  been  able  to  answer 
in  a  satisfactory  manner." 

It  was  deemed  that  the  interests  of  neither  race  would  be 
subserved,  but  that  of  both  would  be  jeopardized  by  turning  loose 
upon  the  community  150,000  ignorant  negro  paupers.  The  re- 
port says : 

"But  the  friends  of  humanity  need  not  despair;  the 
memorialists  need  not  dread  that  slavery  will  be  perpetual 
in  our  highly  favored  country.  Providence  has  already 
opened  a  door  of  hope,  which  is  every  day  opening  wider 
and  wider." 

Reference  is  had  to  the  movement  then  on  foot  to  send  the 
negroes  back  to  their  native  country  on  the  coast  of  Africa,  and 
thus  lay  the  foundation  of  a  mighty  empire  that  will  bring  the 
blessing  of  civilization  to  that  benighted  country.  The  report 
concludes : 

"In  this  way,  under  the  approving  smile  of  Heaven  and 
the  fostering  care  of  Providence,  slavery  will  yet  be  extin- 
guished in  a  way  that  will  work  no  evil  to  the  white  man, 
while  it  produces  the  happiest  effects  on  the  whole  African 
race.  The  last  thirty  years  has  produced  a  great  change  in 
public  sentiment  on  this  subject,  and  it  cannot  be  doubted 
that  the  next  thirty  years  will  produce  a  still  greater  one. 
And  if  misguided  fanatics  in  those  parts  of  the  United 
States  where  slavery  does  not  now  exist,  will  only  refrain 
from  intermeddling  in  a  matter,  in  which  they  have  no 
concern,  and  in  which  their  interference  can  do  no  possible 
good  and  may  do  most  positive  evil,  slavery,  with  all  its 
ills,  will  be  extinguished  as  certainly  and  as  speedily  as  the 
friends  of  humanity  have  any  reason  to  expect.    .    .  . 
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"So  a  premature  attempt  on  the  part  of  the  benevolent 
to  get  rid  of  the  evils  of  slavery  would  certainly  have  the 
effect  of  postponing  to  a  far  distant  day  the  accomplish- 
ment of  an  event  devoutly  and  ardently  desired  by  the  wise 
and  the  good  in  every  part  of  our  beloved  country." 

The  report  was  adopted  by  a  vote  of  44  to  10.  those  voting  in 
the  negative  being  all  Southern  born  with  exception  of  Robert 
J.  McKinney,  who  was  born  in  Ireland. 

A  protest  against  the  report  is  submitted,  signed  by  four 
members  of  the  convention,  which  is  spread  upon  the  Journal. 
In  response  to  a  resolution  by  the  convention,  John  A.  McKinney, 
chairman,  submitted  a  report  showing  the  sources  from  whence 
the  memorials  came.  Eighteen  hundred  and  four  citizens  had 
signed  the  memorials  from  the  counties  as  follows :  Washington, 
273;  Greene,  378;  Maury,  33;  Overton,  67;  Robertson,  24; 
Lincoln,  105;  Bedford,  139,  and  smaller  numbers  from  the  coun- 
ties of  Jefferson,  Cocke,  Sevier,  Blount,  McMinn,  Monroe,  Knox, 
Rhea  and  Roane. 

Different  plans  of  emancipation  are  proposed ;  some  to  free 
slaves  born  after  1835 ;  some  that  all  be  emancipated  in  1855, 
and  some  that  all  be  emancipated  in  1866,  all  providing  that  the 
slaves  be  colonized.  Of  the  1,804  memorialists,  only  105  are 
known  to  be  slave-holders ;  and  from  a  thorough  investigation  by 
the  committee  it  is  found  that  all  of  the  memorialists  together 
did  not  own  as  many  as  250  of  the  1 50,000  slaves  in  the  State. 

All  the  proposed  plans  contemplated  emancipation  at  some 
time  in  the  future,  the  times  ranging  from  one  to  thirty-two 
years.  Judging  from  the  experience  of  the  States  where  such 
plans  had  been  adopted,  the  convention  knew  that  before  any 
time  for  emancipation  that  might  be  fixed  by  law  should  arrive, 
the  negroes  would  practically  almost  all  be  sent  further  South  and 
sold. 

It  might,  and  from  a  selfish  standpoint  would,  have  been  a 
blessing  to  Tennessee,  had  this  been  done.  The  convention  real- 
*  ized  this,  but  their  benevolent  spirit,  their  sense  of  justice,  their 
conviction  of  right,  forbade  so  great  an  injustice  to  the  negro; 
and  they  were  unwilling  to  be  guilty  of  the  follv  and  sin  of 
enacting  a  law  for  emancipation  which  they  knew,  instead  of 
emancipating,  would  result  in  driving  the  negro  into  a  slavery 
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probably  much  worse,  and  certainly  no  better  than  that  in  Ten- 
nessee. 

A  constitutional  provision  for  emancipation  in  this  way.  would 
have  been  as  great  a  mockery  as  it  proved  to  be  in  the  New 
England  States.  Such  a  provision  to  take  effect  at  once,  ob- 
viously would  have  been  wholly  impracticable.  The  negroes  con- 
stituted a  very  large  per  cent  of  our  wealth ;  to  have  taken  that 
from  us,  we  would  not  have  had  the  means  for  colonization,  even 
if  we  had  the  territory.  Still  had  we  been  able  to  have  gathered 
up  150,000  ignorant  negroes  and  shipped  them  nolens  volens  to 
the  coast  of  Africa,  would  have  been  the  rankest  cruelty — murder 
by  wholesale. 

We  have  said  slavery  is  an  evil ;  but  compared  with  the  plan 
of  emancipation  adopted  by  New  England,  or  with  such  a  plan 
of  colonization  as  that  suggested,  it  was  the  perfection  of  right- 
eousness. 

Benevolent  societies  had  been  formed,  with  which  some  of  our 
own  citizens  co-operated,  whose  purpose  was  to  provide  means 
for  gradual  colonization  on  the  coast  of  Africa  of  such  of  the 
emancipated  negroes  as  were  willing  to  go.  To  aid  this  society 
Tennessee,  by  Act  1833,  ch.  64,  had  agreed  to  contribute  $10 
to  be  paid  to  the  treasurer  of  this  society  for  each  negro  that  he 
would  certify  had  been  removed  from  the  State  to  the  coast  of 
Africa. 

We  were  thus  endeavoring  to  solve  the  troublesome  question 
as  best  we  could,  having  due  regard  to  the  interests  of  all  con- 
cerned. We  were  not  willing  to  commit  suicide,  nor  were  we 
willing  to  be  party  to  a  scheme  which  it  was  so  palpably  plain 
would  prove  disastrous  to  those  intended  to  be  benefited. 

The  deed  of  cecession  by  which  the  State  of  North  Carolina 
ceded  to  the  United  States  the  territory  composing  the  State  of 
Tennessee,  contained  the  provision  as  follows : 

"Provided  always  that  no  regulation  made  or  to  oe  made  by 
Congress  shall  tend  to  emancipate  slaves." 

Tennessee  was  excepted  from  the  Emancipation  Proclama-  ' 
tion  by  President  Lincoln  of  January  1,  1863. 

An  informal,  irregular  Constitutional  Convention  was  held  at 
Nashville,  January  9,  1865,  which  proposed  an  amendment  to  the 
Constitution  abolishing  slavery.    This  amendment  was  ratified  by 
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a  vote  of  "the  loyal"  people  of  the  State  at  an  election  held  Feb- 
ruary 22,  1865. 

As  imperfect  as  our  outline  of  the  record  may  be,  is  there  a 
Tennessean  who  does  not  feel  a  pardonable  pride  in  it?  By  the 
force  of  circumstances,  slavery  was  our  heritage;  for  near  the 
three-quarters  of  a  century  that  we  had  the  institution  we  appeal 
to  history  to  determine  whether  we  were  faithful  to  the  delicate 
trust-  Looking  back  to  the  first  half  of  this  period,  when  we  came 
to  make  the  first  change  in  our  Constitution,  we  were  able  to  see  a 
healthy  growth  of  public  sentiment  tending  then  towards  emanci- 
pation. We  believed  then,  as  we  believe  now,  that  had  we  been 
left  to  ourselves,  free  from  the  officious  intermeddling  of  out- 
siders, the  benevolence  of  Tennesseans  would  have  solved  the 
delicate,  difficult  problem  in  a  manner  advantageous  to  all  con- 
cerned. 

On  February  28,  1852,  the  Legislature  of  Tennessee  adopted 
a  joint  resolution  pledging  fidelity  to  the  Union  and  to  the  Con- 
stitution, but  warning  our  sister  States  that  the  continued  agita- 
tion of  the  slavery  question  "will  tend  to  a  train  of  deplorable 
circumstances,  from  which  a  dissolution  of  the  Union  will  be  the 
most  probable  result." 

We  were  not  let  alone.  History  has  recorded  the  result.  The 
negro  is  free,  at  a  cost  to  the  whole  country  of  many  times  more 
than  his  value,  because  we  were  not  let  alone.  In  1865,  dejected, 
downtrodden,  humiliated,  helpless,  we  appealed  again  to  the 
country,  "let  us  alone."  All  during  the  past  forty  years,  our 
appeal  still  has  been,  "let  us  alone." 

The  country  has  forced  upon  us  a  condition  that  we  could 
and  would  have  averted  had  we  been  left  alone.  Still  we  have 
an  abiding  faith  in  the  intelligence  and  benevolence  of  our  whole 
country.  No  one  else  can  know  the  negro  as  well  as  we  do ;  and 
we  alone  can  solve  the  much  discussed  race  problem.  That  we 
will  do  it  with  justice  and  fairness  to  all  concerned,  if  let  alone, 
we  appeal  with  confidence  to  the  record  we  made  years  ago  as 
trustees  of  the  delicate  trust. 

I  have  endeavored  to  steer  clear  of  political  reference.  This 
Association  has  no  politics.  I  love  Tennessee,  from  her  moun- 
tains to  her  plains,  and  if  anything  that  is  said  even  approaches 
the  border  line  of  propriety,  which  I  hope  is  not  the  case,  may  this 
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sentiment  and  the  boundless  magnitude  of  the  question  be  pleaded 
in  extenuation. 

Although  we  have  suffered  from  outside  interference  as  few 
people  ever  did,  it  is  still  gratifying  to  see  that  with  the  coming 
of  the  Twentieth  Century,  the  country  is  beginning  to  nnd  out  and 
realize  that  we  are  better  qualified  to  manage  our  internal  affairs 
than  others  can  possibly  be.  So  we  are.  Our  best  witnesses  of 
that  are  the  most  intelligent  negroes. 

We  have  heard  much  of  the  "New  South,"  generally  from  the 
sophomoric  politicians  who  have  grown  up  amongst  us  during  the 
present  generation.  We  have  no  "New  South;"  it  is  still,  and 
may  it  ever  be,  the  "Old  South."  We  have  new  environments  ; 
are  confronted  with  new  conditions;  we  can  adapt  6urselves  to 
these.  Here  of  all  places,*  the  Anglo-Saxon  race  more  nearly 
maintains  its  pristine  purity.  The  courage,  the  manhood,  the 
high  sense  of  justice,  which  have  characterized  that  race,  and 
which  were  so  superbly  exemplified  in  the  lives  of  our  fathers, 
have  come  to  us  as  a  noble  heritage,  and  are  and  will  be  the 
incentives  for  us  to  hold  up  the  standard. 

The  "Old  South"  will  live.  It  was  she  who  gave  us  Consti- 
tutional liberty.  It  was  she  who  laid  the  foundation  of  the 
American  Union,  built  upon  it  the  magnificent  republic  we  have, 
and  controlled  its  policy  for  its  first  three-quarters  of  a  century. 
And  while,  for  the  past  forty  years,  we  have  been  as  hewers  of 
wood  and  drawers  of  water,  the  time  will  come  in  the  near  future, 
when  the  "Old  South"  will  reassert  herself  in  the  majesty  of  her 
invincible  might. 
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FINK  vs.  EVANS,  11  PICK.,  41  J. 

BY  ALBERT  W.  GAINES,  OF  CHATTANOOGA. 


'Twas  a  starlit,  bright  November  night, 

And  the  moon,  with  its  shimmering  beams, 
Rose  over  the  hills  of  old  McMinn, 

Silv'ring  the  woods  and  streams. 
'Twas  an  ideal  night  for  the  chase  of  the  fox 

In  the  Mouse  Creek  country  round, 
And  a  single  blast  on  the  hunter's  horn 

Calls  yelping  forth  many  a  hound. 
Then  away  they  fly,  with  a  hue  and  cry, 

Through  wood,  o'er  hill  and  dale, 
Till  the  baying  sound  from  a  distant  hound 

Announces  the  strike  of  the  trail ; 
Then  vet'ran  and  pup  take  the  leader's  call  up, 

Till  the  cry  of  the  howling  pack, 
On  the  wings  of  the  night,  brings  the  hunter  delight, 

For  the  dogs  are  now  hot  on  the  track. 

But  reynard  was  ever  a  sly  old  fox, 

And  he  deals  in  deepest  disguise, 
In  the  midst  of  the  chase,  an  arch  smile  on  his  face, 

He  takes  to  the  railroad  ties. 
The  westbound  fast  express  was  due, 

Which  was  probably  known  to  the  fox, 
Who  now  leaves  his  trail  and  the  scent  on  the  rail, 

Just  to  get  those  dogs  in  a  box. 
So  hound  after  hound,  with  his  nose  to  the  ground, 

As  the  train  thunders  down  the  grade, 
Along  the  track  flies,  fairly  leaping  the  ties, 

Not  suspecting  the  trap  that  was  laid. 
O,  horror  to  relate !  'tis  as  certain  as  fate, 

There'll  be  a  collision,  unless 
One  gets  off  the  track  or  the  other  goes  back, 

The  dogs  or  the  fast  express. 
With  dogged,  unyielding  persistence,  the  hounds 

Dispute  the  right  to  the  track, 
Till  along  come  the  cars,  like  the  mad  rush  of  Mars, 

And  kill  about  half  of  the  pack. 
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Now,  the  hunter  who  owned  those  valuable  dogs — 

Worth  more  because  dead,  I  think — 
Was  sorely  aggrieved  at  the  treatment  received, 

So  he  sued  the  receiver,  Fink. 
Grave,  serious,  difficult  questions  of  law 

Rose  before  the  honorable  courts, 
Fierce  the  battle  was  waged  by  the  counsel  engaged, 

As  we  gather  from  Pickle's  Reports. 
One  very  vexed  question  arose  in  the  case, 

Whether,  under  the  Tennessee  laws, 
Considering  his  acts  and  all  of  the  facts, 

The  fox  was  the  proximate  cause. 
For  it  may  be  admitted  that,  if  as  a  fact, 

The  fox  had  not  gone  on  the  track, 
Those  valuable  curs,  it  surely  appears, 

Would  not  have  been  lost  from  the  pack. 
Then  another  difficult  question  arose, 

In  the  struggle  to  get  redress, 
In  which  of  them  lay  the  clear  right  of  way, 

The  dogs  or  the  fast  express. 
The  cars  had  the  right  to  the  railroad  track. 

This  point  was  perfectly  plain, 
But  the  right  of  the  pack  on  the  fox's  track 

Clearly  clashed  with  the  right  of  the  train. 
If  a  track's  on  a  track,  and  a  train  and  a  pack 

Have  both  of  them  rights  of  way, 
Then  the  question  of  right  becomes  one  of  might. 

So  ah  the  authorities  say. 

But  what  was  the  value  of  the  dogs  deceased? 

A  question  of  dire  import, 
And  one  that  was  vexing  and  very  perplexing, 

And  that  worried  the  honorable  court. 
The  proof  of  the  plaintiff  established  the  fact, 

That  the  dogs  were  young  and  fleet, 
And  that  while  ev'ry  hound  was  good  "all  round," 

For  the  possum  they  couldn't  be  beat. 
The  plaintiff  himself  when  he  got  on  the  stand, 

Told  the  twelve  as  they  sat  in  the  box. 
That  a  hound,  as  a  rule,  was  worth  more  than  a  mule — 

That  is,  for  the  chase  of  the  fox. 
The  defendant  made  light  of  the  proof  thus  adduced. 

As  foolish,  absurd  and  thin. 
And  he  prov'd  without  doubt,  that  hounds  were  without 

Any  value  in  old  McMinn. 
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But  the  court,  considering  aU  of  the  facts,  .  • 

Held  the  hounds  did  not  exercise 
That  care  and  forethought,  which  the  law  says  they  ought, 

Thus  causing  their  own  demise; 
That  a  prudent  hound  dog,  in  a  case  like  this, 

Would  employ  his  gumption  and  brain, 
When  the  whistle  would  blow  he  wouldn't  be  slow 

In  giving  away  to  the  train. 

When  the  plaintiff  was  told  the  result  of  the  suit, 

And  he  figured  the  costs  and  the  fees, 
It  is  thought  then  and  there  the  circumambient  air 

Felt  quite  a  perceptible  breeze. 
When  further  informed,  in  a  technical  way, 

That  the  learned  Court,  the  Curia, 
Had  decided  his  case  by  applying  the  phrase 

Of  damnum  absque  injuria, 
It  is  possibly  true  that  he  said  that  he  knew 

No  Latin,  and  couldn't  translate, 
But  he  thought  that  he  heard  a  strong  English  word, 

In  the  Latin  which  settled  his  fate; 
To  his  feelings  long  pent  he  would  have  to  give  vent, 

And  he  did  it  without  any  qualm. 
For  his  feelings  were  best  and  most  clearly  express'd 

In  that  Latin's  first  syllable — damn. 


A  PLEA  FOR  THE  ABOLISHMENT  OF  THE 
APPEARANCE  TERM. 


BY  ROWAN   GREER,  OF  MEMPHIS. 

Mr.  President  and  Gentlemen  of  the  Tennessee  Bar  Association: 
It  might  be  considered  an  unusual  honor  even  for  one  whom 
fame  has  recognized  by  reason  of  some  intellectual  attainment  or 
work  well  done,  to  address  a  gathering  of  the  lawyers  belonging 
to  the  Bar  Association  of  Tennessee,  and  therefore,  I  assure  you 
that  I  am  deeply  sensible  of  the  compliment  done  me,  as  I  real- 
ize the  fact  that,  though  unknown  to  most  of  you,  you  extend  me 
the  courtesy  of  an  audience. 
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Yet  I  shall'speak  to  you  without  fear,  for  I  believe  that  the 
subject  of  this  address  is  interesting  to  the  minds  of  the  men  who 
uphold  the  dignity  of  the  profession  and  are  anxious  to  see  a 
progress  in  the  modes  of  our  practice  which  would  enable  it  to 
keep  apace  with  the  changes  which  time,  aided  by  American  inge- 
nuity, has  made  necessary. 

It  has  been  said  that  lawyers  make  a  very  critical  audience, 
yet  I  have  ever  found  that  the  judgment  of  brother  lawyers  is  al- 
ways generous  and  kind,  and  therefore  I  am  going  to  speak  with- 
out hesitation,  although  the  purport  of  this  paper  is  to  suggest  a 
change  from  present  methods,  which  to  the  legal  mind,  conserva- 
tive as  it  is,  probably  makes  my  task  a  little  more  difficult.  Not 
that  I  would  in  any  way  decry  that  conservatism  of  the  legal  pro- 
fession, for  in  a  large  measure  it  stands  as  a  bulwark  protecting 
our  people  against  concentrated  greed  and  oppression  on  the 
one  hand  and  the  riotous  waiving  of  the  red  flag  of  anarchy  and 
dissension  on  the  other. 

Sir  William  Blackstone,  in  his  first  discourse  delivered  at  the 
opening  of  the  Vinerian  lectures,  on  the  25th  of  October,  1758, 
said : 

"Almost  all  the  perplexed  questions,  almost  all  the  niceties, 
intricacies  and  delays  (which  have  sometimes  disgraced  the 
English,  as  well  as  other  courts  of  justice),  owe  their  original 
not  to  the  common  law  itself,  but  to  innovations  that  have  been 
made  in  it  by  Acts  of  Parliament/'  . 

In  spite  of  this  most  wise  dictum  from  the  mouth  of  the  great 
author  of  legal  institutes,  it  appears  to  me  that  the  changes  of 
modern  times,  the  introduction  of  the  telephone,  telegraph,  rail- 
road and  other  inventions  which  have  minimized  distance  and 
made  possible  an  economy  in  time,  bring  about  a  condition  that 
demands  a  similar  change  in  our  methods  of  procedure  based  on 
the  old  common  law  ideas,  which  furnishes  me  with  ground  to 
stand  upon  in  urging  for  the  consideration  of  this  body  an  inno- 
vation in  that  practice. 

However,  before  going  into  the  study  of  the  proposition 
which  I  wish  to  advance,  I  would  like  further  to  preface  this 
article  by  saying  that  I  shall  confine  myself  alone  to  Circuit  Court 
practice,  though  the  field  is  wide  and  might  embrace  all  our 
courts. 
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I  advocate,  first,  the  abolition  of  all  terms  in  our  courts ;  but 
more  particularly  do  I  urge  the  doing  away  with  what  is  known 
as  the  appearance  or  return  term. 

According  to  our  present  mode  of  procedure  a  suit  is  ordi- 
narily commenced  in  the  Circuit  Court  by  the  issuance  of  a  sum- 
mons. This  summons  is  made  returnable  to  the  first  day  of  the 
term  next  ensuing  its  issuance,  if  issued  or  served  five  days  before 
this  next  term.  If  issued  or  served  within  five  days  before  the 
next  term,  it  is  made  returnable  to  the  first  day  of  the  next  suc- 
ceeding term.  That  term  at  which  the  defendant,  by  the  com- 
mand of  the  summons,  is  to  appear  is  called  the  return  term,  and 
the  first  day  of  that  term  is  the  return  day  of  the  writ.  But  even 
then  the  case  does  not  stand  for  trial  until  the  succeeding  regular 
term. 

Throughout  the  State  generally,  three  terms  of  the  Circuit 
Court  are  held  annuallv  in  each  county  of  the  State,  and  each 
term  commences  on  a  Monday.  In.  Shelby  County,  by  special  act, 
there  are  five  terms  of  the  Circuit  and  Second  Circuit  Courts. 
The  months  during  which  the  return  terms  commence  vary  in 
the  different  counties. 

At  the  request  of  the  plaintiff  or  his  attorney,  and  upon  the 
execution  of  the  cost  bond  or  pauper  oath,  the  clerk  issues  this 
summons,  and  then  no  further  steps  need  be  taken  by  the  plain- 
tiff's attorney  and  the  suit  may  rest  in  a  peaceful  slumber  until 
the  return  day  of  this  appearance  or  return  term. 

In  the  meantime  the  defendant  is  notified  by  the  sheriff  serv- 
ing the  summons  that  a  suit  has  been  filed  against  him  by  the 
plaintiff  :  but  the  exact  nature  of  the  suit — what  error  it  is  alleged 
he  has  committed,  or  what  negligence  the  plaintiff  claims  he  has 
been  guilty  of — is  not  told'  him,  and  he  is  left  in  ignorance  of 
the  essential  facts  necessary  for  him  to  prepare  a  defense  until 
the  plaintiff  files  his  declaration,  probably  three  months  after  the 
suit  was  commenced  by  the  issuance  of  the  summons.  The  term 
at  which  the  declaration  is  filed  is  the  appearance  term,  and  the 
next  regular  term  is  the  trial  term ;  and,  although  the  pleadings 
are  made  up  at  the  return  term,  no  trial  can  be  had  without  con- 
sent, until  the  next  succeeding  regular  term,  for  the  parties  are 
entitled  to  the  delay  of  a  term  to  prepare  for  trial.  Thus  our  Su- 
preme Court  has  held. 
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That  this  is  a  cumbersome  mode  of  bringing  a  party  into 
court  appears  upon  this  bald  statement.  For  instance,  the  terms 
of  the  Circuit  Court  of  Shelby  County  begin  on  the  third  Mon- 
days in  January,  March,  May,  September  and  November.  In 
this  court  A  wishes  to  sue  B  because  of  some  alleged  miscon- 
duct of  an  employe  of  B,  who  employs  a  large  number  of  men. 
A  obtains  the  services  of  an  attorney  who  brings  the  suit  by  hav- 
ing a  summons  issued,  we  will  say,  three  days  before  the  third 
Monday  in  May.    This  summons  reads : 

''The  State  of  Tennessee, 

"To  the  Sheriff  of  Shelby  County,  Greeting: 

"You  are  hereby  commanded  to  summon  B,  if  to  be  found 
within  your  county,  personally  to  be  and  appear  before  the  Judge 
of  the  Circuit  Court  of  Shelby  County  at  a  term  of  said  court  to 
be  held  for  said  county  and  at  the  court-house  in  the  city  of 
Memphis  on  the  third  Monday  in  September  next,  then  and  there 
to  answer  A  in  an  action  to  his  damage  fifteen  thousand  dollars. 

"Herein  fail  not ;  and  have  you  then  and  there  this  writ. 

"WITNESS  L.  E.  Boswell,  Clerk  of  said  Court,  at  office,  the 
third  Monday  in  May,  1904. 

L.  E.  Boswell,  Clerk. 

This  summons  is  then  delivered  to  the  sheriff,  who  serves  it 
on  B.  B,  therefore,  is  notified  that  A  has  sued  him  and  claims 
damages  in  the  sum  of  $15,000.  Why  A  thinks  he  is 
entitled  to  these  damages,  what  act  B  or  his  agents  and  em- 
ployes have  done  which  has  aggrieved  A  is  not  told,  nor  is  there 
any  way  for  him  to  learn  until  practically  four  months  have 
rolled  by  and  the  third  Monday  in  September  is  reached.  Then 
the  attorney  for  the  plaintiff  files  his  declaration,  setting  out  in 
detail  his  cause  of  action:  and,  for  the  first  time,  B  is  placed  in  a 
position  whereby  he  can  prepare  his  proper  defenses,  although 
weeks  and  even  months  have  elapsed  since  the  suit  was  originally 
brought. 

In  the  meantime  the  agents  and  employes  of  B,  who  might 
have  been  used  as  witnesses,  and  who  could  have  established  a 
valid  defense,  have  removed,  died,  or  all  trace  of  them  been  lost ; 
so  that  B  is  left  without  the  means  to  defend  a  suit  brought 
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against  him,  though  his  defense  might  otherwise  have  been  a 
meritorious  one,  capable  of  proof.  Even  those  witnesses  whom 
B  is  able  to  procure  have  had  nothing  to  impress  the  matter  in 
their  memory,  and  are  not  able  to  give  a  full  statement  concern- 
ing the  transaction.  But,  on  the  other  hand,  the  plaintiff  has 
known  all  along  what  the  action  is  about,  particularly  what  wit- 
nesses would  be  needed,  and,  consequently,  is  able  to  watch  the 
interest  of  his  side  in  order  to  present  it  to  the  court  in  its  most 
favorable  aspect. 

This  is  only  one  example  of  the  inconvenience  and  harm 
brought  about  by  our  common  law  procedure,  and  treats  only  of 
the  disadvantage  under  which  the  defendant  in  the  litigation 
must  labor. 

Looking  at  it  from  the  standpoint  of  the  court,  we  find  that 
the  working  of  our  present  system  is  equally  unsatisfactory. 
One  of  the  highest  and  most  commendable  aims  of  any  judicial 
branch  of  government  is  that  all  parties  litigant  shall  have  a 
speedy  trial  of  the  issues  between  them,  whether  of  a  criminal  or 
civil  nature. 

How  is  it  possible  for  this  to  be  brought  about  when  under 
the  present  rules,  with  our  long  terms,  months  are  allowed  to  roll 
by  before  the  issues  can  be  made  up,  irrespective  of  their  trials? 

After  making  a  study  of  this  question,  I  have  become  con- 
vinced that  the  clogging  up  of  the  calendars  of  the  Circuit  Courts 
in  some  of  our  counties  is  due  more  to  the  common  law  practice 
of  having  the  present  appearance  or  return  term  in  vogue  than  to 
any  other  one  cause.  The  trial  docket  of  our  courts,  particu- 
larly those  in  the  country  districts,  may  have  few  cases  on  them, 
and  those,  it  may  be,  are  disposed  of  in  a  week  or  two  weeks'  ses- 
sion. At  the  same  time,  a  number  of  suits  may  be  brought  and 
require,  owing  to  their  peculiar  state  of  facts,  an  early  hearing. 
But  this  is  impossible,  because  the  issues  are  not  made  up  until 
the  return  or  appearance  term. 

To-day  a  business  man  will  make  a  great  sacrifice  of  his 
rights  before  resorting  to  the  courts  for  a  remedy,  because  he 
knows  the  inevitable  delay  under  the  present  system.  Rather 
than  bring  a  suit  on  a  note  he  will  settle  at  a  low  figure,  because 
he  can  use  the  money  and  needs  the  interest  immediately,  and 
knows  that  he  will  have  to  wait  anywhere  from  three  months  to 
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probably  eighteen  in  the  larger  cities  before  he  can  have  the 
matter  brought  to  a  trial. 

It  behooves  us  as  the  ad  vocates  of  the  law  to  do  away  with 
this  style  of  practice.  The  machinery  of  the  Tennessee  courts 
is  old,  cumbersome  and  requires  remodeling. 

Some  may  ask,  what  gave  rise  to  our  system  as  it  stands  to- 
day, and  what  circumstances  bring  about  the  necessity  for  a 
change?  To  answer  this  question  we  will  go  back  to  the  first 
source  of  all  our  laws  and  courts,  that  is,  the  common  law,  and 
see  from  whence  the  idea  of  terms  had  its  origin.  In  Black- 
stone's  Commentaries,  book  3,  paragraph  275,  we  find  : 

"The  day  on  which  the  defendant  is  ordered  to  ap- 
pear in  court,  and  on  which  the  sheriff  is  to  bring  in  the 
writ  and  report  how  far  he  has  obeyed  it,  is  called  the 
return  of  the  writ;  it  being  then  returned  by  him  to  the 
king's  justices  at  Westminster.  And  it  is  always  made 
returnable  at  the  distance  of  at  least  fifteen  days  from 
the  date  of  teste,  that  the  defendant  may  have  time  to 
come  up  to  Westminster,  even  from  the  most  remote  part 
of  the  kingdom;  and  upon  some  day  in  one  of  the  four 
terms  in  which  the  court  sits  for  the  dispatch  of  business. 

"These  terms  are  supposed  by  Mr.  Selden  to  have  been 
instituted  by  William  the  Conqueror,  but  Sir  Henry  Spel- 
man  hath  clearly  and  learnedly  shown  that  they  were 
gradually  formed  from  the  canonical  constitutions  of  the 
Church ;  being  indeed  no  other  than  those  leisure  seasons 
of  the  year,  which  were  not  occupied  by  the  great  festivals 
or  fasts,  or  which  were  not  liable  to  the  general  avoca- 
tions of  rural  business. 

"Throughout  all  Christendom,  in  very  early  times, 
the  whole  year  was  one  continual  term  for  hearing  and 
deciding  causes.  For  the  Christian  magistrates,  to  dis- 
tinguish themselves  from  the  heathens,  who  were  extreme- 
ly superstitious  in  the  observation  of  their  'dies  fasti  ct 
nefasti,'  went  into  a  contrary  extreme,  and  administered 
justice  upon  all  days  alike.  Till  at  length  the  Church 
interposed  and  exempted  certain  holy  seasons  from  being 
profaned  by  the  tumult  of  forensic  litigations.  As,  par- 
ticularly, the  time  of  advent  and  Christmas,  which  gave 
rise  to  the  winter  vacation ;  the  time  of  lent  and  easter. 
which  created  that  in  the  spring;  the  time  of  pentecost, 
which  produced  the  third ;  and  the  long  vacation  between 
midsummer  and  Michaelmas,  which  was  allowed  for  the 
hay-time  and  harvest.    All  Sundays  also,  and  some  partic- 
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ular  festivals,  as  the  days  of  the  purification,  ascension, 
and  some  others,  were  included  in  the  same  prohibition; 
which  was  established  by  a  canon  of  the  Church,  A.  D. 
517,  and  was  fortified  by  an  imperial  constitution  of  the 
younger  Theodosius,  comprised  in  the  Theodosian  code. 

"Afterwards,  when  our  own  legal  constitution  came  to 
be  settled,  the  commencement  and  duration  of  our  law 
terms  were  appointed  with  an  eye  to  those  canonical  pro- 
hibitions ;  and  it  was  ordered  by  the  laws  of  King  Edward 
the  Confessor  that  from  advent  to  the  octave  of  the  epiph- 
any, from  septuagesima  to  the  octave  of  easter,  from  the 
ascension  to  the  octave  of  pentecost,  and  from  three  in  the 
afternoon  of  all  Saturdays  till  Monday  morning,  the  peace 
of  God  and  the  holy  Church  shall  be  kept  throughout  all 
the  kingdom.  And  so  extravagant  was  afterwards  the 
regard  that  was  paid  to  these  holy  times,  that  though  the 
author  of  the  Mirror  mentions  only  one  vacation  of  any 
considerable  length,  containing  the  months  of  August  and 
September,  yet  Britton  is  express,  that  in  the 'reign  of 
King  Edward  the  First  no  secular  plea  could  be  held,  nor 
any  man  sworn  on  the  evangelists  in  the  times  of  advent, 
lent,  pentecost,  harvest,  and  vintage,  the  days  of  the  great 
litanies,  and  all  solemn  festivals.  But  he  adds  that  the 
bishops  did  nevertheless  grant  dispensations  (of  which 
many  are  preserved  in  Rvmer's  Feodera ) ,  that  assizes  and 
juries  might  be  taken  in  some  of  these  holy  seasons.  And 
soon  afterwards  a  general  dispensation  was  established  by 
statute,  Westm.  1,  3  Edw.  I,  c.  51,  which  declares  that 
'by  the  assent  of  all  the  prelates,  assizes  of  novel  disseisin, 
mort  d'ancestor,  and  darrein  presentment,  shall  be  taken 
in  advent,  septuagesima  and  lent,  and  that  at  the  special 
request  of  the  king  to  the  bishops.'  The  portions  of  time 
that  were  not  included  within  these  prohibited  seasons 
fell  naturally  into  a  fourfold  division,  and,  from  some  fes- 
tival day  that  immediately  preceded  their  commencement, 
were  denominated  the  terms  of  St.  Hilary,  of  Easter, 
of  the  Holy  Trinity,  and  of  St.  Michael,  which  terms  have 
been  since  regulated  and  abbreviated  by  several  Acts  of 
Parliament,  particularly  Trinity  term  by  statute  32  Hen. 
VIII,  c.  2i,  and  Michaelmas  term  by  statute  16  Car.  I,  c. 
6,  and  again  by  statute  24  Geo.  II,  c.  48. 

"There  are  in  each  of  these  terms  stated  days  called 
days  in  bank,  dies  in  banco ;  that  is,  days  of  appearance 
in  the  court  of  common  bench.  They  arc  generally  at  the 
distance  of  about  a  week  from  each  other,  and  have  ref- 
erence to  some  festival  of  the  Church.    On  some  one  of 
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these  days  in  bank  all  original  writs  must  be  made  return- 
able, and  therefore  they  are  generally  called  the  returns 
of  that  term,  whereof  every  term  has  more  or  less,  said 
by  the  Mirror  to  have  been  originally  fixed  by  King  Al- 
fred, but  certainly  settled  as  early  as  the  statute  of  51 
Hen.  Ill,  st.  2.  But  though  many  of  the  return  days  are 
fixed  upon  Sundays,  yet  the  court  never  sits  to  receive 
these  returns  till  the  Monday  after,  and  therefore  no  pro- 
ceedings can  be  held,  or  judgment  can  be  given,  or  sup- 
posed to  be  given,  on  the  Sunday. 

"The  first  return  in  every  term  is,  properly  speaking, 
the  first  day  in  that  term ;  as,-  for  instance,  the  octave  of 
St.  Hilary,  or  the  eighth  day  inclusive  after  the  feast  of 
that  saint,  which,  falling  on  the  thirteenth  of  January,  the 
octave  therefore  or  first  day  of  Hilary  term,  is  the  twen- 
tieth of  January.  And  thereon  the  court  sits  to  take 
essoigns,  or  excuses,  for  such  as  do  not  appear  according 
to  the  summons  of  the  writ;  wherefore  this  is  usually 
called  the  essoign  day  of  the  term.  But  on  every  return 
day  in  the  term,  the  person  summoned  has  three  days  of 
grace,  beyond  the  day  named  in  the  writ,  in  which  to 
make  his  appearance,  and  if  he  appears  on  the  fourth  day 
•inclusive,  quarto  die  post,  it  is  sufficient.  For  our  sturdy 
ancestors  held  it  beneath  the  condition  of  a  freeman  to 
appear,  or  to  do  any  other  act,  at  the  precise  time  appoint- 
ed. The  feudal  law  therefore  always  allowed  three  dis- 
tinct days  of  citation  before  the  defendant  was  adjudged 
contumacious  for  not  appearing.  .  .  .  Therefore  at 
the  beginning  of  each  term  the  court  does  not  usually  sit 
for  dispatch  of  business  till  the  fourth  or  appearance  day, 
as  in  Hilary  term,  on  the  twenty-third  of  January,  and  in 
Trinity  term,  by  statute  32  Hen.  VIII,  c.  21,  not  till  the 
fifth  day,  the  fourth  happening  on  the  great  popish  festi- 
val of  Corpus  Christi  ;  which  days  are  therefore  called 
and  set  down  in  the  almanacks  as  the  first  days  of  the  term, 
and  the  court  also  sits  till  the  quarto  die  post  or  appear- 
ance day  of  the  last  return,  which  is  therefore  the  end  of 
each  of  them." 

So  we  see  the  beginning:  of  the  terms  of  courts,  and  are  cap- 
able of  judging  the  material  upon  which  the  theory  of  a  return  or 
appearance  term  is  built.  Tt  is  founded  upon  the  basis  of  leisure, 
and  at  a  time  when  business  men  and  all  citizens,  as  a  matter  of 
fact,  had  an  abhorrence  of  courts  of  law.  and  when  the  judiciary 
had  to  frame  itself  so  as  to  suit  the  pleasure  of  the  litigants  or  of 
the  Church,  instead  of  standing  as  an  ever-ready  means  of  ad- 
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ministering  justice,  settling  disputes,  protecting  rights  and  rem- 
edying wrongs. 

The  mode  of  procedure,  as  it  existed  in  the  time  of  Blackstone, 
is  practically  the  same  as  that  used  by  us  to-day  and  was  made 
to  fit  a  time  when  wilderness  was  king,  so  to  speak ;  when  it  took 
weeks  and  weeks  to  make  journeys  now  requiring  days;  when 
the  medium  of  the  press  to  make  public  a  proceeding  was  practi- 
cally unknown;  when  such  a  thing  as  the  telephone  or  telegraph 
would  have  been  regarded  as  a  miracle;  when  ocean  greyhounds 
were  not  even  dreamed  of,  and  when  the  ox  wagon  was  used  in 
place  of  the  modern  steam  mogul. 

Can  it  then  be  reasonablv  argued  that  a  practice,  system  or 
method  of  handling  and  administering  the  business  of  courts 
made  for  and  adapted  to  conditions  and  circumstances  of  this  kind 
and  character  is  equally  appropriate  and  suitable  to  the  present 
day  and  time?  , 

In  our  onward,  progressive  march  we  have  passed  beyond  this 
primitive  state.  No  longer  does  the  idea  of  Jarndice  versus 
Jarndice  repel  the  business  man  from  the  courts,  and  it  devolves 
upon  the  lawyers  to  see  to  it  that  the  courts  keep  pace  with  this 
forward  movement  and  abolish  the  technicalities  and  niceties  of 
the  procedure  and  practice,  so  that  no  man  need  fear  that  his 
cause  of  action  will  lie  dormant,  with  the  delay  bringing  about  in- 
jury to  him.  Fine-spun  points,  technical  adherence  to  precedent 
without  regard  to  varying  conditions  of  fact,  and  all  niceties  and 
so-called  technical  lawyers'  distinctions  tend  to  delay,  and  delay 
tends  to  defeat  justice.  Therefore  do  1  urge,  do  away  with  all 
terms  of  court,  and  particularly  the  appearance  or  return  term. 
Its  basic  principle  is  a  fallacy.  The  theory  of  terms  in  a  court  is 
erroneous  and  contrary  to  a  business-like  administration  of  jus- 
tice.   Wherefore,  abolish  them. 

Mr.  Reuben  R.  Arnold,  of  Atlanta,  Georgia,  in  a  paper  read 
before  the  Bar  Association  of  that  State  in  1901  upon  "The  Ad- 
ministration of  Justice,"  pointed  out  some  of  the  causes  of  the 
laws'  delay,  and  in  the  course  of  his  remarks  said: 

"Another  great  thing  in  Georgia  which  stands  an  im- 
passable barrier  in  the  way  of  speedy  trials  is  our  anti- 
quated six-months  imparlance  term.  At  the  time  this  six- 
months  term  became  a  part  of  our  law,  it  required  months 
to  travel  from  here  to  the  metropolis  of  the  country; 
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travel  across  the  Atlantic  involved  one-quarter  of  a  year; 
the  stage-coach  rolled  its  slow  way  along  the  roads;  the 
trackless  forests  were  untouched,  save  by  wild  beasts  and 
wilder  men ;  straggling  settlements  of  pioneers  hugged 
the  seacoast;  a  journey  from  this  coast  through  the  center 
of  the  country  would  have  equalled  for  its  painful  prog- 
ress and  adventure  a  penetration  of  the  dark  jungles  of 
Africa's  interior;  frail  animal"  power  moved  the  world  on 
land,  in  manufacturing,  traveling,  carrying  and  communi- 
cating. And  upon  the  sea  mankind  depended  alone  upon 
the  fickle  winds.  The  six-months  term  was,  amidst  all 
these  conditions,  abreast  of  the  period. 

"But  times  have  changed.  What  a  metamorphosis  has 
been  worked  by  the  modern  wizards  who  have  made  cap- 
tive the  very  elements ;  who  have  reduced  the  lightning  to 
subjection,  and  made  it  their  willing  slave  to  quicken  the 
earth's  intelligence;  who  have  harnessed  the  giant  steam, 
to  ponderous  monsters  of  iron,  which  traverse  the  earth 
with  the  hurricane's  speed,  and  stopping  not  at  the  ocean, 
have  made  its  watery  wastes  the  easy  instrument  to  bring 
the  East  and  the  West  together,  and  to  make  as  one,  the 
distant  nations  of  the  earth.  Where  once  roamed  the  red 
man  in  the  silent  forests  now  are  heard  the  hum  of  the 
factory  and  the  whistle  of  the  locomotive;  where  once 
were  scattered  huts  now  stand  the  towering  buildings  of 
the  great  city.  Now,  the  titanic  forces  of  nature,  chained 
and  driven  by  the  mind  of  man,  flash  oiir  thoughts  and 
speed  our  commerce,  and  fight  our  wars  with  such  en- 
gines of  destruction  that  the  physical  brawn  and  muscle 
which  once  moved  and  dominated  the  earth,  even  the  le- 
gions of  Rome,  would  be  as  feeble  in  opposition  as  a  spar- 
row against  an  eagle,  a  child  against  a  giant. 

"But,  in  spite  of  all  these  changes,  the  appearance  term 
remains  with  us.  It  is  about  as  appropriate  now  as  con- 
structing a  magnificent  vestibuled  train,  placing  it  upon  a 
track  which  could  withstand  a  speed  of  sixty  miles  an 
hour,  and  hitching  up  to  it,  as  the  motive  power,  a  team 
of  oxen. 

"Nobody  can  defend  it ;  nobody  has  ever  undertaken  to 
defend  it.  To  delay  justice  is  to  defeat  it.  Every  law- 
yer knows  the  danger  of  delay  in  a  lawsuit.  Witnesses 
die.  Recollections  fade.  Parties  become  insolvent,  and 
a  thousand  other  things  interpose  themselves  by  the  mere 
lapse  of  time,  against  just  results.  Originally  what  was 
called  the  imparlance  term  in  the  common  law  courts  of 
England  was  for  the  purpose  of  staying  the  proceedings 
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while  the  parties  had  a  chance  to  settle,  as  well  as  to  plead. 
This  reason  is  ridiculous.  Most  litigants  do  not  go  into 
court  until  the  settling  stage  is  past.  He  wants  to  liti- 
gate. The  only  just,  the  only  sensible  reason,  for  any  delay 
of  the  trial,  is  to  enable  the  parties  to  prepare  for  it.  Not 
only  should  the  six-months  term  be  abolished,  but  all  terms 
of  court  should  be  abolished.  It  is  an  artificial  institution, 
without  rhyme  or  reason,  which  makes  the  superior  court 
lie  dormant,  as  a  common  law  court,  out  of  term  time.  It 
ought  to  be  in  possession  of  all  its  functions  and  powers 
at  all  times.  Why  should  its  power  cease  at  any  time? 
What  sense  is  there  in  a  term?  Why  not  make  a  case  re- 
turnable some  particular  number  of  days  after  it  is  filed, 
require  the  defendant,  within  a  particular  number  of  days 
after  he  is  served,  to  file  his  defense,  make  the  case  ripe  for 
trial  a  certain  number  of  days  after  the  defense  is  filed,  and 
invest  the  Judge  with  discretion,  if  either  of  the  parties 
apply  to  him  and  give  sufficient  reasons,  to  postpone  it  to 
some  further  reasonable  time?  Of  course,  in  the  sparsely 
settled  counties  of  the  State,  where  court  cannot  be  held 
over  twice  a  year  the  courts  could  finish  the  business  at 
semi-annual  sittings,  hearing  in  the  meantime  any  case  of 
special  urgency.  Abolish  terms  altogether.  Abolish  the 
return  term  especially.  In  the  city  of  Atlanta  the  delay 
resulting  from  this  six-months  terms  was  so  insufferable 
that  in  our  two  city  courts,  where  a  vast  volume  of  busi- 
ness is  transacted,  we  have  a  term  every  sixty  days.  All 
cases  are  triable  at  the  first  term.  There  is  no  imparlance 
term,  and  the  system  has  worked  so  admirably  that  the 
Superior  Court  tries  but  few  cases  in  which  it  has  not  ex- 
clusive jurisdiction,  under  the  Constitution.  The  stagna- 
tion which  resulted  from  the  old  system  made  it  so  that 
our  courts  were  little  aid  to  the  business  world.  A  court 
which  could  not  give  a  judgment  on  a  plain  note  in  case 
of  no  defense,  under  six  months  and  twenty  days,  would 
be  of  very  little  help  to  anybody,  so  little,  in  fact,  that  par- 
ties wouid  sacrifice  their  demands  at  ruinous  reductions 
rather  than  risk  the  delay,  and  the  consequent  dangers  at- 
tending it.  Right  here  let  me  say  that  nearly  every  State  .  . 
in  the  Union  has  this  quick  procedure  except  Georgia.  It 
is  impossible  to  understand  why  a  State,  otherwise  as  pro- 
gressive as  our  State,  which  has  freed  married  women, 
which  has  removed  the  disqualification  of  witnesses  for  in- 
terest, which  has  abolished  the  distinction  between  law 
and  equity,  whv  a  State  otherwise  so  progressive  should 
retain  this  awful,  this  staggering,  this  senseless  statute 
upon  its  books.    That  there  may  be  some  who  will  defend 
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this  term  I  cannot  doubt.  Any  existing  thing,  which  is 
hoary  with  age,  will  find  its  defenders.  But  an  institution 
which  is  without  reason  cannot  and  ought  not  to  stand. 
If  our  law  provided  for  the  disqualification  of  witnesses 
for  interest,  or  allowed  the  marital  rights  of  the  husband 
still  to  attach  to  the  wife's  property,  practically  enslaving 
the  wife,  or  allowed  the  husband,  as  at  common  law,  still 
to  chastise  his  wife  with  a  rod  no  larger  than  his  thumb, 
I  have  no  doubt  some  would  defend  it,  and  really  and  hon- 
estly believe  themselves  right.  The  attachment  of  some 
of  our  lawyers  for  antiquated,  senseless  laws  is  a  kind  of 
fetish  worship,  a  sort  of  blind  adoration.  I  believe  if  an 
earnest  effort  was  made  in  the  Legislature  to  repeal  it  that 
there  would  be  no  trouble  whatever  to  do  it.  The  general 
notion  that  it  would  be  difficult  to  repeal  it  is  largely  im- 
aginary. There  has  never  been  any  real,  live  effort  to  do 
so.  No  man  on  the  floor  of  the  Legislature  could  give  a 
sensible  reason  against  the  repeal  of  this  law." 

As  suggested  in  this  article  by  Mr.  Arnold,  let  us  do  away 
with  the  fiction  of  terms  in  our  courts,  and  I  would  like  to  see 
my  native  State  of  Tennessee  standing  at  the  head  of  such  a  pro- 
gressive movement. 

So  far  I  have  dealt  particularly  with  our  present  mode  of 
procedure  and  a  brief  outline  of  its  origin.  I  have  endeavored 
to  show  some  of  the  defects  it  contains,  and  give  some  reasons 
for  its  abolition.  In  its  stead,  then,  I  would  propose  before  this 
Association  that  a  change  be  made  in  this  practice  so  that  all 
ordinary  suits,  such  as  actions  for  damages,  debt,  detinue  or 
trover,  or  all  actions  cognizable  by  our  courts  of  common  law, 
shall  be  originally  commenced  by  the  filing  of  the  plaintiff's  dec- 
laration or  complaint.  As  soon  as  the  declaration  is  filed, 
then  the  clerk  of  the  court  shall  issue  the  summons  commanding 
the  defendant  to  appear  before  the  court.  The  defendant  may 
then  be  given  thirty  days,  not  including  Sundays,  from  the  day 
the  summons  is  served  upon  him  within  which  to  file  his  plead- 
ings. In  a  case  of  a  non-resident  defendant  proper  publication 
may  be  had  in  some  newspaper  published  in  the  county  where  the 
suit  is  brought  for  the  same  period  of  thirty  days.  Then,  as 
soon  as  the  pleadings  are  filed  and  the  issues  made  up,  the  case 
should  stand  for  trial  as  soon  as  it  could  be  reached  in  the  ordi- 
nary course  of  the  business  of  the  court.  Adopt  a  procedure 
along  these  lines  and  I  verily  believe  one  of  the  causes  of  delay 
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under  which  both  lawyers  and  clients  at  present  have  to  labor 
will  be  done  away  with.  The  reasons  for  its  adoption  appear 
from  the  objections  already  pointed  out  to  our  present  practice. 
What  defendant  is  there,  or  what  cause  is  there,  the  pleadings  and 
defenses  to  which  cannot  be  prepared  in  the  space  of  thirty  days 
in  these  modern  times?  Therefore  do  I  hold  that  our  present 
theory  of  terms  is  a  fallacy  and  should  be  abolished. 

So  far  as  the  juries  and  the  length  of  their  service  are  con- 
cerned, the  system  proposed  has  advantages  over  the  old,  com- 
mon law  idea,  in  that  at  present  all  over  the  State  jurors  are  sum- 
moned to  serve  during  the  term  of  the  court,  which  may  last 
through  four  months.  These  men  have  to  practically  leave  their 
business  to  others  during  that  space  of  time,  and  unquestionably 
it  works  a  hardship  on  many  of  them ;  whereas,  if  our  terms  were 
abolished,  the  court  might  by  an  order  limited  to  a  certain  period 
fix  the  length  of  time  for  jury  service,  suiting  the  time  to  the  busi- 
ness exigencies  or  circumstances  in  the  particular  locality  from 
which  the  jurors  are  drawn.  Likewise  the  time  for  filing  bills 
of  exceptions  and  all  other  details  of  a  trial  practice  might  be  bet- 
ter fixed,  so  as  to  suit  the  conditions  and  circumstances  of  the  par- 
ticular locality  or  county  where  the  various  courts  sit. 

In  the  brief  space  of  time  which  has  been  at  my  disposal  for 
the  preparation  of  this  paper,  I  have  not  had  the  opportunity  I 
should  have  liked  to  investigate  fully  the  different  modes  of  pro- 
cedure in  respect  to  this  point  prevailing  in  all  the  other  States ; 
but  my  research,  limited  though  it  has  been,  has  led  me  to  believe, 
and  given  me  the  courage  to  say  unhesitatingly,  that  the  State  of 
Tennessee  stands  close  to  the  bottom  of  the  list  among  the  States 
which  have  endeavored  to  make  their  laws  and  court  procedures 
keep  step  with  the  other  developments  of  the  times.  I  am  free  to 
say  that  I  found  no  State  that  has  gone  quite  so  far  in  doing  away 
with  the  old,  common  law  practice  as  to  abolish  all  terms  of  the 
courts ;  but  a  great  many  of  them  have  swept  aside  the  useless 
and  cumbersome  so-called  appearance  term,  and  require  the  filing 
of  the  plaintiff's  declaration,  petition  or  complaint,  as  it  is  va- 
riously styled  in  the  different  States,  before  the  summons  issue ; 
or,  in  other  words,  in  those  States  which  have  in  a  measure  mod- 
ernized their  procedure,  as  it  were,  all  suits  at  law  are  commenced 
by  the  filing  of  a  written  statement  of  the  plaintiff's  cause  of 
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action.  Usually  the  defendant  is  given  a  certain  period  of  time, 
varying  from  ten  to  ninety  days  in  the  different  States,  within 
which  to  file  his  oleadings,  and  then  the  case  stands  for  trial  at  the 
succeeding  term.  For  instance,  in  Alabama  all  civil  actions  in 
common  law  courts  of  record  are  commenced  by  summons  and 
complaint.  Service  is  effected  by  the  delivery  by  the  proper  offi- 
cer of  a  copy  of  both  the  summons  and  the  complaint  to  the  de- 
fendant. If  the  service  is  effected  twenty  days  before  the  suc- 
ceeding term,  the  cause  then  stands  for  trial  at  said  term.  A 
practice  similar  in  its  general  aspects,  though  varying  in  its  de- 
tails and  the  length  of  time  within  which  the  case  stands  for  trial, 
prevails  in  the  States  of  Arkansas,  California,  Colorado,  Tdaho, 
Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Minnesota,  Missis- 
sippi, Montana,  Nebraska,  Nevada.  Oregon,  Texas,  Utah,  Wash- 
ington and  Wvoming.  Some  of  these  States  above  mentioned 
have  abolished  all  the  common  law  distinctions  which  have  here- 
tofore prevailed  in  common  law  actions,  and  their  methods  of 
procedure  are  conducted  upon  what  is  known  as  the  code  style 
of  practice.  However,  thev  are  most  of  them  new  States.  The 
authors  of  their  laws  and  methods  of  procedure  had  before  them 
the  mistakes  and  errors  which  experience  had  demonstrated  under 
an  old  and  time-worn  practice ;  and  it  has  been  conclusively  shown 
by  the  actual  experiments  that  the  methods  they  now  use  in  insti- 
tuting and  trying  actions  at  law  are  far  preferable  to  our  anti- 
quated ones,  and  more  frequently  result  in  directly  reaching  the 
truth  and  merits  of  a  cause,  without  any  unnecessary  technicali- 
ties or  common  law  forms  and  niceties.  Though,  as  stated,  none 
of  these  States  have  gone  so  far  as  to  abolish  entirely  the  theory 
of  terms  in  their  practice,  they  have  all  a  provision  requiring  the 
declaration  to  be  filed  at  the  commencement  of  the  action,  thus 
enabling  the  defendant  at  the  outset  to  be  in  a  position  to  prop- 
erly prepare  his  pleadings  and  defense.  The  good  they  have 
worked  by  their  innovations  and  remodeling  of  the  old,  common 
law  ideas  in  prosecuting  suits  at  law  would  justify  our  State  in 
emulating  their  example. 

In  conclusion  I  beg  leave  to  say,  that  ever  since  the  time  when 
I  left  the  halls  of  the  college  wherein  I  was  taught  the  ethics, 
maxims  and  principles  of  the  legal  profession  and  took  unto  my- 
self the  garb  of  the  active  practitioner,  I  have  been  impressed  with 
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the  belief  that  our  statutes  regulating  the  bringing  and  trying  of 
suits  at  lavy  need  many  amendments  for  the  purpose  of  simplify- 
ing the  practice  and  making  it  more  direct  and  better  suited  to  the 
end  of  reaching  the  true  merits  of  a  cause.  This  object,  under 
our  present  practice,  is  too  often  frustrated  by  useless  technicali- 
ties and  delays,  which  are  engendered  by  the  idea  that  legal  prin- 
ciples, as  Mr.  Douglas  Campbell  has  said,  are  built  on  the  theory 
of  what  some  Chief  or  Judge  has  done  or  decided  years  before, 
and  therefore  must  be  followed,  however  monstrous  or  unjust, 
thus  making  memory  take  the  place  of  reason. 

The  lawyer  is  an  officer  of  the  court.  As  such  it  should  be 
his  ambition  to  have  that  court  an  ideal  tribunal  whereby  disputes 
between  men  are  settled  fairly  and  promptly.  Any  plan  or  mode 
that  we  may  adopt  is  of  course  subject  to  some  objection,  by  rea- 
son of  the  human  trait  which  prevents  our  realizing  perfection. 
But  I  earnestly  believe  that  the  scheme  or  method  suggested  in 
this  paper  tends  to  remove  from  our  practice  a  fault  which  is 
fraught  with  delay,  thereby  occasioning  many  wrongs  and  inju- 
ries. 

The  old  must  give  place  to  the  new.  Changed  conditions 
should  be  recognized  by  conservative  citizens.  We  do  not  haul 
our  freight  in  ox  wagons  any  more ;  we  do  not  travel  through  the 
wilderness  on  horseback  at  the  rate  of  thirty  miles  a  day.  We  do 
things  now  in  a  day  which  it  took  our  grandfathers  months.  It 
may  be  they  did  better  the  work  that  lay  to  their  hands  than  we ; 
but  with  a  string  of  wire  around  the  world  reaching  everywhere, 
with  bands  of  steel  binding  us  over  the  whole  continent,  we 
should  put  away  the  ox  wagon  and  horseback  methods  of  yester- 
day. 

Let  the  State  of  Tennessee  blaze  the  way  and  beat  the  path 
that  others  may  follow  which  will  lead  to  a  speedy  and  just  trial 
of  all  mooted  questions  of  law  or  fact. 
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L  Q.  C.  LAMAR,  LAWYER  AND  JUDGE. 

BY  R.  LEE  BARTELS,  OF  MEMPHIS. 

Among  the  notable  historical  figures  of  this  country  during 
the  past  century  there  stands  forth  with  prominence  the  subject 
of  this  sketch.  • 

From  the  lowly  ranks  of  a  lawyer  struggling  for  an  existence, 
he  ascended,  step  by  step,  the  ladder  of  Fame  until  he  reached  its 
highest  pinnacle — that  of  a  seat  upon  the  United  States  Supreme 
Bench. 

A  native  of  our  own  Southland,  we  point  with  pride  to  his 
career  and  to  the  distinction  which  he  achieved  in  every  position 
that  he  was  called  upon  to  fill.  First,  taken  from  the  walks  of 
private  life,  he  represented  his  district  in  the  House  of  Repre- 
*  sentatives  for  many  years.  Here  he  delivered  his  eulogy  on 
Charles  Sumner,  which  resounded  throughout  the  land,  and 
which  tended  perhaps  more  than  any  other  deliverance  in  the 
halls  of  the  nation  to  cement  the  broken  ties  of  fraternity  between 
the  North  and  the  South.  As  a  Senator  he  acquired  a  national 
reputation  for  his  eloquence,  logic  and  philosophy.  As  Secretary 
of  the  Interior  in  the  Cabinet  of  Mr.  Cleveland  he  filled  the  posi- 
tion with  credit  to  himself  and  satisfaction  to  all,  and  as  a  Judge 
he  attained  eminence  of  a  high  rank. 

The  public  life  of  Mr-  Lamar  is  well  known  to  every  student 
of  the  political  history  of  this  country.  It  is  not  the  purpose  of 
this  sketch  to  tell  generally  of  his  life  in  public  affairs,  but  to 
write  of  him  as  a  lawyer  before  he  entered  the  Halls  of  Congress, 
and  of  his  life  after  he  had  ascended  the  Supreme  Bench. 

Strange  as  it  may  seem  when  we  consider  the  ability  dis- 
played by  Mr.  Lamar  in  after  life  as  a  judge,  it  is  a  fact  that  he 
never  practiced  law  as  his  sole  and  chief  occupation  for  a  con- 
secutive period  of  over  five  years.  In  fact  it  has  been  said  that  he 
never  followed  the  practice,  all  told,  as  his  chief  pursuit,  for 
more  than  ten  or  twelve  years.  His  life  as  a  lawyer  was  varied ; 
he  was  not  a  successful  practitioner  in  the  sense  that  he  acquired 
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a  large  and  lucrative  practice.  He  was  of  a  restless  disposition, 
and  in  the  short  time  that  he  devoted  to  the  practice  of  his  pro- 
fession, he  located  in  at  least  five  different  places. 

At  the  age  of  twenty-two  years  he  received  his  license  and  at 
once  began  the  practice  at  Macon,  Georgia,  forming  a  partner- 
ship with  Absalom  Chappell,  under  whom  he  had  studied.  In  a 
short  while  this  partnership  was  dissolved  and  Mr.  Lamar  moved 
to  Covington,  Georgia,  only  to  remain  there  in  the  practice  a  few 
years.  In  1849  he  moved  to  Oxford,  Mississippi,  making  the  trip 
from  Covington  to  Oxford  overland,  in  a  rockaway  and  two 
wagons,  accompanied  by  his  wife,  infant  child  and  servants. 
Starting  upon  the  practice  of  his  profession  at  Oxford  he  was 
unable  to  realize  therefrom  sufficient  income  to  meet  his  neces- 
sary expenses,  and  he  accepted  the  chair  of  Adjunct  Professor  of 
Mathematics  in  the  State  University,  located  near  Oxford,  in  order 
to  provide  himself  with  ready  money  until  he  could  establish  him- 
self in  the  practice. 

It  was  during  the  fall  of  this  year — 1850 — that  Lamar  first 
entered  the  field  of  politics.  While  this  paper  is  not  intended  to 
deal  with  the  life  of  Mr.  Lamar  except  as  a  lawyer  and  jurist,  I 
desire  to  relate  briefly  an  account  of  his  first  political  battle,  be- 
cause it  is  said  to  have  been  the  foundation  of  his  political  career. 
At  this  time  the  country  was  absorbed  in  the  measures  then 
pending  before  Congress  involving  the  question  of  States  rights! 
Missouri  had  been  admitted  as  a  State  with  a  pro-slavery  consti- 
tution, but  with  the  provision  against  slavery  in  all  the  territory 
both  north  and  west  of  Missouri  down  to  the  parallel  of  36 
degrees  30  minutes.  California  was  applying  for  admission  into 
the  Union  and  it  was  proposed  to  insert  in  her  Constitution  an 
anti-slavery  clause.  The  South  opposed  this  and  the  North,  as 
a  compromise  measure,  offered  to  concede  to  the  South  a  strin- 
gent Fugitive  Slave  Law-  With  this  concession  those  opposed  to 
slavery  sought  to  have  California  admitted  with  an  anti-slavery 
clause  in  her  constitution.  The  Senators  from  Mississippi — 
Jefferson  Davis  and  Henry  S.  Foote — submitted  to  the  Legisla- 
ture of  their  State  the  compromise  measures  and  requested  in- 
structions as  to  how  they  should  vote.  The  Legislature  re- 
sponded that  they  should  resist  the  measure  by  all  honorable  and 
legitimate  means.    Davis  followed  the  instructions  of  his  State, 
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but  Foote  voted  for  the  measure.  For  his  action  he  was  strongly 
condemned  by  the  people  of  Mississippi,  and  the  Legislature 
passed  a  resolution,  in  effect,  requesting  him  to  resign.  Foote, 
however,  did  not  resign,  but  came  forward  in  the  fall  as  a  candi- 
date for  Governor.  He  was  opposed  by  Jefferson  Davis.  It  was 
during  this  campaign  that  Lamar,  then  a  young  lawyer  at  Ox- 
ford, was  called  upon  by  the  people  of  his  county  to  meet  Foote  in 
joint  debate.  Though  Mr.  Lamar  was  young  and  had  had  little 
experience  in  political  affairs,  while  his  opponent  was  known  to 
be  one  of  the  most  capable  men  in  the  State  and  had  long  been  in 
public  life,  the  success  of  Mr.  Lamar  was  phenomenal. 

It  is  said  that  he  put  his  opponent  completely  to  rout,  severely 
condemning  him  for  violating  the  instructions  of  his  State  in 
voting  in  favor  of  the  compromise  measures.  Strange  as  it  may 
seem,  thirty  years  later  Mr.  Lamar,  while  United  States  Senator 
from  Mississippi,  was  confronted  with  the  same  question,  when 
the  Legislature  instructed  him  to  vote  for  the  Silver  Bill  and  he 
refused  to  do  so.  In  both  instances — that  of  Foote  and  Lamar — 
they  were  vindicated  by  the  people  of  their  State  with  the  honor 
of  a  re-election. 

But  to  return  to  Mr.  Lamar  as  a  lawyer.  In  1852  he  left  Mis- 
sissippi and  returned  to  Covington,  Georgia,  where  he  resumed 
practice.  In  1854  he  went  to  Macon,  Georgia,  and  the  year  fol- 
lowing he  again  returned  to  Oxford,  Mississippi,  which  remained 
his  home  the  balance  of  his  days.  These  constant  changes  were 
brought  about  by  reason  of  Mr.  Lamar's  failure  to  attain  a  lucra- 
tive practice.  Upon  his  return  to  Oxford  he  did  not  undertake 
to  practice  his  profession  as  his  sole  occupation.  He  formed  a 
partnership  at  Holly  Springs,  Mississippi,  with  Christopher  Mott 
and  James  Autry,  but  Lamar  was  absent  a  large  part  of  the  time. 
He  did  not  take  up  his  residence  in  Oxford,  but  purchased  a  plan- 
tation near  there  which  he  called  "Solitude."  While  he  spent  a 
great  deal  of  his  time  cultivating  his  crops,  he  also  devoted  a  large 
portion  of  it  to  the  study  of  law,  philosophy  and  politics.  When 
the  Civil  War  broke  out  he  entered  the  army  of  the  Confederacy 
and  followed  its  cause  until  his  health  failed  him,  and  he  was  com- 
pelled to  leave.  Shortly  afterwards  he  was  appointed  by  the 
President  of  the  Confederacy  as  envoy  to  Russia  but  the  Confed- 
erate Senate,  for  some  reason  unknown  to  me,  refused  to  con- 
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firm  the  appointment.  He  was  then  sent  by  Mr.  Davis  as  legal 
adviser  to  Mason  and  Slidell,  who  had  been  appointed  envoys  to 
France  for  the  purpose  of  securing  from  that  country  recognition 
of  the  Confederate  Government.  Upon  the  failure  of  this  mis- 
sion, Air.  Lamar  returned  to  this  country  and  re-entered  the  army. 
After  the  war,  he  went  to  CofTeeville,  Mississippi,  and  began  the 
practice  of  law„  forming  a  partnership  with  the  late  Senator  E.  C 
Walthall.  The  income  which  he  derived  from  this  practice  was 
so  small  that  he  was  compelled  to  use  his  jewelry  to  pay  his  debts 
and  necessary  expenses.  In  June,  1866,  he  was  elected  to  the  chair 
of  Metaphysics  at  the  State  University,  and  returned  in  September 
to  Oxford  to  take  up  his  new  duties.  His  intention  was  to  con- 
tinue the  practice  of  law,  but  his  duties  at  the  University  were,  at 
first,  so  onerous  that  he  had  little  time  for  actual  practice.  Dur- 
ing the  first  year  at  the  University  he  not  only  conducted  the  classes 
in  Metaphysics  but  also  a  class  in  Law.  In  the  following  year  he 
was  elected  to  fill  the  chair  of  Law  as  his  exclusive  work,  and  from 
this  time  on  until  he  entered  Congress  he  was  actively  in  the 
practice  and  received  a  good  income  therefrom.  As  a  teacher  of 
the  law  he  was  enthusiastic  in  his  work  and  inspired  his  pupils 
with  his  own  spirit.  He  was  devoted  to  their  interests  and  they 
in  turn  loved  and  respected  him.  By  reason  of  his  broad  knowl- 
edge of  the  law  and  powers  of  elucidation,  together  with  his  ability 
to  analyze  and  to  express  his  ideas  with  great  clearness,  he  at- 
tained wonderful  success  as  an  instructor  in  the  law.  After  having 
filled  the  chair  of  Law  at  the  State  University  for  three  years,  he 
resigned  and  devoted  himself  exclusively  to  the  practice.  Shortly 
after  his  appointment  as  Professor  of  Law,  and  while  engaged  in 
the  practice  at  Oxford,  an  incident  occurred  in  his  life  that  gave 
him  much  annoyance  in  after  years.  It  was  during  a  session  of 
the  United  States  District  Court  at  Oxford,  when  the  Government 
was  prosecuting  the  Ku  Klux  cases.  There  was  great  excitement 
during  these  times  and  the  town  was  filled  with  strangers,  most  of 
whom  were  witnesses,  soldiers  and  prisoners.  Colonel  Lamar's 
office  opened  on  the  same  passageway  as  did  the  Federal  Court 
room,  and  while  going  to  his  office  he  noticed  a  man  by  the  name 
of  Whistler,  who  proved  to  be  a  witness  for  the  Government,  in 
one  of  the  Ku  Klux  cases,  in  the  act  of  beating  an  old  fellow  who 
was  decrepit  and  very  much  under  the  influence  of  liquor.  The 
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old  man  appealed  to  Colonel  Lamar  for  protection ;  the  latter,  after 
applying  to  the  Mayor  to  have  Whistler  arrested,  passed  on.  Sub- 
sequently Lamar  was  in  the  court  room  and  while  there  Whistler 
approached  and  came  within  the  space  reserved  for  the  bar. 
Lamar  arose  and  moved  the  Court  to  arrest  Whistler  and  put  him 
under  a  peace  bond,  stating  that  he  had  seen  him  committing  an 
unwarrantable  assault,  and  that  he  was  a  dangerous  man.  While 
in  the  act  of  making  this  motion,  Whistler,  armed  with  a  pistol, 
approached  Lamar.  The  latter  seeing  this,  appealed  to  the  Court 
to  make  him  take  his  seat.  The  Court  was  a  little  slow,  and  Lamar 
said,  "if  the  Court  won't  do  it,  I  will,"  at  the  same  time  raising 
a  chair  and  brandishing  it  at  Whistler.  The  latter  jumped  back 
and  Lamar  put  the  chair  down.  Great  excitement  prevailed  and 
loud  cries  were  raised  for  the  arrest  of  Lamar.  The  latter  pro- 
tested that  he  had  done  nothing  to  justify  his  arrest.  At  this 
time  the  marshal  rushed  into  the  room  and  threw  himself  between 
Lamar  and  Whistler.  His  purpose  was  peaceful  but  Lamar  did 
not  recognize  him  or  his  purpose,  and  raising  his  fist  struck  the 
marshal  a  severe  blow  on  the  head,  knocking  him  down.  The 
commotion  increased  and  it  seemed  as  if  riot  and  bloodshed  would 
surely  follow.  Lamar  turned  to  the  judge  and  continued  to 
address  the  Court  in  behalf  of  his  motion.  In  the  meantime  the 
foreman  of  the  grand  jury  had  rushed  out  of  the  court  room  and 
returned  with  a  squad  of  soldiers  armed  with  guns.  The  judge 
called  upon  Lamar  to  keep  order,  and  threatened  him  with  arrest. 
Hearing  the  click  of  the  rifles,  and  seeing  the  soldiers  about  to 
advance,  he  became  much  incensed,  and  raising  himself  upon  his 
tiptoes,  with  his  clenched  fists  shaking  over  his  head,  and  his 
face  blazing  with  wrath,  he  said:  "Rather  than  submit  to  unlawful 
arrest,  the  streets  of  Oxford  shall  drink  my  blood."  Some  of  the 
friends  of  Colonel  Lamar  requested  him  to  desist  speaking  and 
go  with  them  into  an  adjoining  room.  This  he  did,  and  quiet  was 
soon  restored.  When  Lamar  learned  that  the  marshal's  purpose 
had  been  pacific,  he  apologized  to  him  and  to  the  Court,  and  the 
matter  was  supposed  to  have  been  ended.  A  few  days  after- 
ward, however,  the  judge  of  the  Court  had  an  order  spread  upon 
the  minutes  reciting  that  the  action  of  Lamar  was  such  as  to 
require  vindication  for  the  Court  and  the  Government,  and  to  that 
end  ordered  his  name  stricken  from  the  roll  as  an  attorney  therein. 
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The  members  of  the  bar  and  friends  of  Mr.  Lamar  expressed  much 
indignation  at  the  action  of  the  Court,  and  in  a  few  days,  on  the 
motion  of  the  District  Attorney,  Lamar  was  reinstated.  In  after 
years  when  Mr.  Lamar  was  nominated  for  the  Supreme  Bench,  the 
Tribune  of  New  York,  in  an  editorial  opposing  his  confirmation, 
made  a  severe  assault  on  him  for  his  conduct  on  this  occasion. 
Judge  Hill,  who  was  the  presiding  judge  at  the  time,  seeing  the 
article  in  the  Tribune,  wrote  Mr.  Lamar  that  the  "difficulty  oc- 
curred under  most  extraordinary  circumstances,  its  disposition  at 
the  time  was  satisfactory  to  all  concerned,  and  that  it  ought  to  be 
buried  in  the  sea  of  forgetfulness."  He  stated  further  that  he 
would  do  all  in  his  power  to  render  it  harmless  to  Mr.  Lamar  if  an 
occasion  ever  arose  that  made  it  necessary. 

In  1873  Lamar  re-entered  Congress  where  he  remained  until 
the  4th  of  March,  1877,  when  he  took  his  seat  in  the  Lnited  States 
Senate.  Here  he  remained  until  March  6,  1885,  when  he  was 
called  by  Mr.  Cleveland  to  be  his  Secretary  of  the  Interior,  which 
position  he  filled  until  his  name  was  sent  to  the  Senate  by  Mr. 
Cleveland  for  confirmation  as  a  Judge  upon  the  United  States 
Supreme  Bench. 

With  the  beginning  of  Lamar's  public  life  ended  his  life  as  a 
practicing  lawyer.  Possessing  a  broad  knowledge  of  the  law,  keen 
powers  of  analysis,  unlimited  energy  and  the  gift  of  fluency  of 
speech  and  lucidity,  we  stop  to  wonder  why  this  man  failed  to 
acquire  a  large  and  lucrative  practice ;  why  his  success  as  a  lawyer 
was  not  greater  than  it  was.  It  may  have  been  that  he  preferred 
public  life ;  or  was  it  due  to  the  fact  that  his  first  years  of  life  a»  a 
lawyer  were  cast  in  tempestuous  times — times  that  tried  men's 
souls,  and  when  the  people  of  his  country  were  engrossed  in  the 
public  questions  which  confronted  them  rather  than  the  redress  of 
their  private  wrongs?  Whatever  may  have  been  the  cause,  it  can 
not  be  gainsaid  that  Mr.  Lamar  possessed  all  of  the  requirements 
essential  to  the  making  of  a  successful  practitioner. 

When  the  name  of  Mr.  Lamar  came  before  the  Senate  for  con- 
firmation as  a  judge,  much  opposition  was  manifested  on  the  part 
of  the  Republicans  to  his  taking  a  seat  on  the  Supreme  Bench. 
This  was  due  largely  to  the  fact  that  he  had  participated  in  the 
Civil  War  as  a  Confederate  soldier,  while  other  objections  were 
urged  against  him,  among  which  were  his  age  and  alleged  lack  of 
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legal  experience.  The  political  complexion  of  the  Senate  at  this 
time  consisted  of  Republicans,  38,  Democrats,  37,  and  Independ- 
ent, 1.  It  can  thus  be  seen  that  it  was  necessary  in  order  that  his 
nomination  should  be  confirmed,  that  some  of  the  Republicans 
should  vote  with  the  Democrats  in  favor  of  his  taking  his  seat. 
The  Judiciary  Committee  of  the  Senate  brought  in  an  unfavorable 
report,  but  after  much  discussion  in  executive  session,  the  Senate 
finally  confirmed  his  appointment  on  the  16th  of  January,  1888. 
Two  Republican  Senators,  Mr.  Stewart,  of  Nevada,  and  Mr 
Stanford,  of  California,  and  the  Independent,  Mr.  Riddlebarger, 
of  Virginia,  voted  with  the  Democrats  in  favor  of  the  confirmation. 

At  the  time  that  Mr.  Lamar  ascended  the  bench  he  was  sixty- 
three  years  old,  being  the  oldest  man  save  one,  Mr.  Justice  Hunt, 
who  had  ever  received  the  appointment.  Mr.  Lamar  at  once  en- 
tered upon  his  new  duties  and  was  arduous  in  his  labors,  fre- 
quently working  over  night.  He  took  a  high  position  with  the 
Court,  and  in  spite  of  his  age  and  the  fact  that  he  had  devoted 
himself  only  a  short  while  to  the  practice  of  the  law,  he  soon 
attained  eminence  as  an  able  judge.  Mr.  Hampton  Carson,  au 
eminent  lawyer  of  Philadelphia,  in  his  history  of  the  Supreme 
Court  of  the  United  States,  had  to  say  of  him :  "He  was  a  jurist 
of  high  rank ;  his  opinions  being  scholarly  and  showing  a  careful 
study  of  principles  and  cases.  His  judgment  was  suunu,  calm  and 
temperate,  and  he  possessed  the  judicial  faculty  to  a  high  de- 
gree." 

The  Judges  who  were  associated  with  him  had  the  highest 
regard  for  his  ability  and  learning.  This  is  best  shown  by  some 
of  the  criticisms  made  by  them  on  the  printed  draft  of  his  opin- 
ions, it  being  customary  for  the  judges  to  note  over  their  signa- 
tures any  comment  which  they  desired  to  make  of  the  opinion. 
In  the  case  of  Howard  v.  Stillwell  Manufacturing  Company,  re- 
ported in  139  United  States,  which  involved  the  right  to  recover 
anticipated  profits,  in  a  suit  brought  for  an  alleged  breach  of  con- 
tract for  failure  to  deliver  certain  machinery,  Mr.  Justice  Bradley 
wrote:  'This  is  an  admirable  opinion  and  a  lucid  review  of  the 
law  on  the  subject."  And  in  the  case  of  St.  Paul  Railroad  Com- 
pany v.  Phelps,  137  United  States,  involving  the  title  to  certain 
lands  in  the  Indian  Territory,  Mr.  Justice  Brewer  said:  "I  back 
down  ;  you  are  too  much  for  me.  Your  argument  I  cannot  answer ; 
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and  so,  though  I  think  it  ought  to  be  otherwise,  I  am  convinced 
against  my  wish  and  must  concur."  In  reference  to  the  case  of 
Pennoyer  v.  McConnaughy,  in  140  United  States,  it  was  said  by 
one  of  his  associates :  "Your  differentiation  of  .the  cases  where 
a  State  may  and  may  not  be  sued  is  the  best  that  I  have  seen. 
...    This  is  excellent." 

Mr.  Lamar  was  a  clear  and  forceful  writer ;  his  opinions  being 
marked  by  strong  logic  and  simple  style,  displaying  talents  of  the 
rhetorician.  He  had  a  clear  conception  of  the  nature  of  the  gen- 
eral Government  and  the  distribution  of  its  powers  under  the 
Constitution.  This  is  best  displayed  in  his  dissenting  opinion  in 
the  Neagle  case,  involving  the  jurisdiction  of  the  United  States 
Courts  to  grant  the  writ  of  habeas  corpus  to  a  person  held  in 
custody  by  the  State  authorities  for  the  alleged  commission  of  a 
crime  against  the  State. 

The  facts  of  this  case  will  be  recalled  as  growing  out  of  the 
attempted  assault  on  Mr.  Justice  Field  by  Judge  Terry  of  Califor- 
nia. The  latter  had  become  incensed  at  Judge  Field  by  reason  of  a 
decision  unfavorable  to  him  and  his  wife,  rendered  by  the  Justice 
in  a  suit  in  which  they  were  parties.  It  was  publicly  known  that 
Judge  Terry  and  his  wife  had  threatened  the  Justice's  life,  and  so 
great  was  the  fear  that  this  threat  would  be  carried  into  execution, 
the  District  Attorney  for  the  Southern  District  of  California 
applied  to  the  Judicial  Department  of  the  Government  at  Wash- 
ington for  authority  to  exercise  such  means  as  became  necessary  to 
protect  Judge  Field.  The  Judicial  Department,  through  the 
Attorney-General,  acting  upon  the  advice  of  the  President,  in- 
structed the  United  States  Marshal  for  the  Southern  District  of 
California  to  deputize  some  one  to  accompany  Justice  Field  while 
the  latter  was  in  the  discharge  of  his  duties  in  holding  Circuit 
Court.  Neagle  was  deputized  by  the  marshal,  and  while  traveling 
from  Los  4Angeles  to  San  Francisco  for  the  purpose  of  holding 
Court  at  the  latter  place,  Justice  Field  was  assaulted  by  Terry  at  a 
railroad  restaurant.  The  deputy  jumped  up  from  his  seat  at  the 
table  and  cried  to  Terry,  "Stop,  stop,  I  am  an  officer."  There- 
upon Terry  turned  his  attention  to  Neagle  and  thrust  his  hand  into 
his  bosom  as  if  to  draw  a  knife  or  pistol,  when  the  officer  shot 
him  twice,  Terry  dying  in  a  short  while  afterwards.  The  State 
authorities  swore  out  a  warrant  for  the  arrest  of  Neagle  and  he 
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was  taken  into  custody  by  the  sheriff  of  San  Joaquin  County.  The 
p-isoner  instituted  a  habeas  corpus  proceeding  in  the  United 
States  Circuit  Court,  basing  his  right  to  freedom  upon  the  theory 
that  he  had  killed  Judge  Terry  in  pursuance  of  a  duty  imposed 
upon  him  by  the  laws  of  the  United  States-  The  Circuit  Court 
granted  the  release  and  an  appeal  was  perfected  to  the  United 
States  Supreme  Court.  The  majority  of  the  Court  upheld  the 
decision  of  the  lower  Cgurt,  holding  that  the  action  of  the  Presi- 
dent and  Judicial  Department  of  the  Government  in  authorizing 
the  marshal  to  appoint  Neagle  as  a  deputy  to  protect  Judge  Field 
was  equivalent  to  an  authority  granted  him  by  a  law  of  the  United 
States,  within  the  meaning  of  the  Statute  extending  the  right  of 
habeas  corpus  to  all  persons  in  custody  for  "an  act  done  in  pur- 
suance of  a  law  of  the  United  States ;"  that  the  President  had  not 
only  the  power,  but  it  was  his  duty  under  the  Constitution  to 
"protect,  uphold  and  defend  it ;"  that  the  Judiciary  was  a  Depart- 
ment of  the  Government  created  by  the  Constitution,  and  that  the 
Constitution  implied  that  the  Judiciary  should  have  self-executing 
powers  for  self-preservation,  and  that  the  Executive  had  implied 
power  to  use  such  means  as  were  necessary  to  effect  this  self- 
preservation  and  to  see  that  the  laws  were  faithfully  executed. 
Mr.  Justice  Lamar  and  Chief  Justice  Fuller  dissented,  the  dis- 
senting opinion  being  written  by  Mr.  Lamar.  This  dissent  pro- 
ceeded on  the  theory  that  the  President  had  only  such  power — 
express  or  implied — as  was  given  him  under  the  Constitution ; 
that  the  Constitution  did  not  provide,  either  expressly  or  im- 
pliedly, for  the  appointment  of  deputies  to  protect  the  Judiciary ; 
that  the  President  could  exercise  his  powers  only  through  the 
means  expressed  in  the  fundamental  law  or  expressed  in  some 
law  passed  by  Congress ;  that  the  Constitution  provided  that  the 
fundamental  law,  treaties,  and  acts  of  Congress  should  be  the 
supreme  law  of^the  land,  and  that  the  word  "law"  in  the  statute 
extending  the  writ  of  habeas  corpus  to  all  persons  in  custody  for 
an  "act  done  in  pursuance  of  a  law  of  the  United  States,"  meant 
such  law  as  was  referred  to  in  the  Constitution ;  and  inasmuch  as 
it  was  not  claimed  that  the  deputy  was  acting  in  pursuance  of  a 
law  expressed  in  the  Constitution  or  passed  by  an  act  of  Congress, 
that  the  United  States  Court  had  no  jurisdiction  to  grant  the  writ. 
Mr.  Lamar,  in  his  opinion,  first  quoting  from  the  Contstitution  as 
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follows,  "Congress  shall  have  power  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  ...  all 
powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  Department  or  officer  thereof,"  said: 
"This  clause  contains  the  germ  of  all  the  implied  powers  granted 
under  the  Constitution.  Waiving  the* question  of  the  essentiality 
of  such  protection  (as  was  given  Justice  Field)  to  the  existence  of 
the  Government,  the  manifest  answer  is  that  the  protection  needed 
must  proceed,  not  from  the  President  but  from  Congress.  While 
it  is  the  President's  duty  to  execute  the  law,  it  is  not  his  duty  to 
make  the  law."  This  opinion  stamped  Mr.  Lamar  as  one  of  the 
ablest  jurists  upon  the  bench  at  that  time.  It  is  forceful  and  clear 
in  style,  full  of  sound  logic  and  law,  and  while  it  brought  forth 
much  condemnation  from  the  northern  press,  it  likewise  elicited 
much  praise  from  the  bench  and  bar  throughout  the  country.  It 
also  shows  his  high  respect  for  the  law  as  he  understood  it,  and 
his  indifference  to  the  authority  of  persons.  His  sympathies  were 
all  in  favor  of  the  prisoner  j  his  opinion  recites  that  under  the  facts 
as  shown  by  the  record  the  prisoner  was  justified  in  killing  Judge 
Terry,  but  his  convictions  were  that  the  Courts  of  California  and 
not  those  of  the  United  States  had  jurisdiction  to  determine  this 
question. 

Mr.  Lamar  had  all  of  the  qualifications  of  a  great  judge-  He 
was  moderate  and  cautious  in  counsel;  he  possessed  the  judicial 
faculty  to  a  high  degree ;  his  knowledge  of  the  law  was  broad  and 
extensive ;  he  had  an  unlimited  amount  of  energy  and  devoted  so 
much  of  his  time  to  study  and  work  that  his  health  failed  him ;  he 
possessed  a  knowledge  of  human  nature,  aided  by  experience  in 
affairs;  he  was  a  lover  of  justice  and  mercy;  he  had  a  vivid 
imagination  and  strong  reasoning  powers,  and  he  entertained  a 
high  respect  for  the  law,  and  had  the  moral  courage  to  enforce  it 
at  all  times. 

Mr.  Lamar  enjoyed  his  life  upon  the  bench.  He  was  fond  of 
his  duties,  fond  of  his  associates  individually,  and  enjoyed  the 
workings  of  their  master  minds  in  consultation.  He  was  devoted 
to  Mr.  Justice  Bradley,  and  admired  his  ability  as  a  Judge.  This 
is  noted  in  many  of  his  opinions  where  he  refers  to  opinions  writ- 
ten by  Mr.  Justice  Bradley,  always  in  the  most  complimentary 
terms.    Though  his  duties  upon  the  bench  were  arduous,  he  al- 
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ways  had  time  to  see  his  friends.  It  is  related  that  on  one  occa- 
sion the  wife  of  Mr.  Justice  Bradley  remarked  to  Mr.  Lamar  that 
her  husband  had  written  all  of  his  opinions  and  was  ready  for  his 
summer  vacation.  Lamar  replied,  "Yes,  but  Bradley's  constitu- 
ency is  not  as  large  as  mine,"  referring,  of  course,  to  the  fact  that 
he  gave  a  great  deal  of  his  time  to  his  friends  and  acquaintances. 
He  had  a  keen  sense  of  humor  as  is  evidenced  by  the  following 
anecdote,  which  he  often  took  delight  in  telling: 

He  had  been  upon  the  bench  a  short  while  when  a  patent  case 
was  argued,  in  which  it  was  claimed  that  there  had  been  an  in- 
fringement. It  seems  that  the  re-issued  patent  differed  somewhat 
from  the  original  and  the  argument  was  made  that  though  the  re- 
issued patent  might  have  been  infringed,  the  original  had  not 
been.  Lamar  relates  that  he  sat  upon  the  bench  listening  to  the 
argument,  but  with  the  conviction  that,  try  as  hard  as  he  could, 
he  would  never  be  able  to  understand  the  intricacies  of  patent 
law.  Still,  as  the  argument  proceeded,  he  felt  that  though  there 
was  a  verbal  difference  between  the  original  and  the  re-issued 
patent,  the  two  really  covered  the  same  matter,  when  suddenly  Mr. 
Justice  Bradley  broke  into  the  argument  by  asking  the  follow- 
ing question :  "Does  not  this  re-issued  drawing  show  a  tin  spout 
somewhere  at  the  bottom  of  the  machine  ?"  "Yes,  sir,"  answered 
the  attorney.  "And  it  is  not  shown  in  the  original?"  said  Mr- 
Justice  Bradley.  "No,  sir;  that  is,  this  is  a  simple  mechanical 
device,  and  nothing  is  claimed  upon  it,"  answered  the  attorney. 
When  in  consultation,  Mr.  Lamar  was  called  upon  first,  for  his 
opinion,  and  expressed  his  conviction  that  the  two  patents  cov- 
ered the  same  matter,  and  so  thought  each  Judge,  including  Mr. 
Justice  Bradley.  Yet  Mr.  Lamar  could  not  understand  the  force 
of  Justice  Bradley's  question  about  the  tin  spout,  so  taking  him 
out,  he  said:  "See  here,  Bradley,  what  did  you  mean  by  asking 
that  question  about  the  tin  spout?"  Bradley  replied,  "O,  to  tell 
the  truth,  I  had  been  asleep  for  ten  minutes,  and  didn't  want  the 
counsel  to  know  it." 

In  1892,  after  having  spent  only  a  few  years  upon  the  bench, 
his  health  failed  him,  and  after  an  illness  of  many  months  he  died 
on  the  23d  of  January,  1893. 

When  we  consider  that  Mr.  Lamar  was  only  engaged  in  the 
practice  of  law  for  a  brief  time,  it  is  the  highest  possible  tribute 
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to  his  intellectual  genius  that  he  attained  such  distinction  as  a 
judge. 

Mr.  Chief  Justice  Fuller,  in  speaking  of  Mr.  Lamar  as  a 
judge,  said:  "He  was  invaluable  in  consultation.  His  was  the 
most  suggestive  mind  I  ever  knew."  Again,  he  said :  "Experience 
in  affairs  had  made  him  sage ;  and  the  wisdom  thus  acquired  was 
aided  by  that  'desire  to  seek,  patience  to  doubt,  fondness  to  medi- 
tate, slowness  to  assert,  readiness  to  reconsider,'  which  the  great 
philosopher  declared  fitted  him  for  nothing  so  well  as  the  study  of 
the  truth." 

After  such  exalted  tributes  from  his  associates  concerning  Mr. 
Lamar's  character  as  a  man  and  his  ability  as  a  jurist,  any  pane- 
gyric of  mine  would  form  but  a  poor  climax  to  this  paper.  Suf- 
fice to  say  that  the  name  of  Lamar  will  ever  live  in  the  history  of 
his  country,  and  his  people  will  long  revere  and  cherish  his  mem- 
ory. 


THE  ALASKAN  BOUNDARY  CASE 

By  Hon.  Jacob  McGavock  Dickinson. 

The  compliment  of  being  invited  to  address  my  brethren  of 
the  Tennessee  Bar  Association  is  most  highly  esteemed  by  me. 
T  was  at  the  first  ,  meeting  of  the  Association,  presided  over  by 
that  great  scholar  and  judge,  William  F.  Cooper,  in  whose  fame, 
which  was  not  bounded  by  our  Continent,  Tennessee  lawyers  will 
always  take  a  just  pride,  and  from  that  time  to  this,  although  my 
professional  work  has  for  many  years  been  out  of  the  State,  I 
have  watched  its  proceedings  with  great  interest  and  have'  always 
rejoiced  at  its  success. 

The  subject  which  I  have  chosen  is  the  Alaskan  Boundary 
Case,  in  which  it  was  my  good  fortune  to  appear  as  one  of  the 
counsel  for  the  United  States. 

There  is  an  historical  connection  between  this  case  and  the 
discoveries  on  the  Northwest  coast  of  America.  The  Northwest 
coast  of  America  was  the  last  portion  of  the  seaboard  of  Amer- 
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ica  to  be  occupied  either  by  Americans  or  Europeans.  The  Rus- 
sians first  pushed  their  discoveries  into  that  remote  and  unknown 
section.  In  1728  Vitus  Behring  crossed  over  from  Russia  and 
sighted  the  continent  about  the  65th  degree  parallel  north  latitude. 
He  made  a  second  voyage  thirteen  years  after  that  time,  in  which 
he  was  shipwrecked  and  lost  his  life.  He  first  discovered  the 
Aleutian  Islands.  The  Russians  followed  up  these  explorations 
and  in  1778,  when  Captain  James  Cook,  of  the  English  Navy,  ap- 
peared in  that  section  of  the  country,  the  Russians  had  pretty 
well  established  themselves  in  the  neighborhood  of  Cross  Sound, 
and  upon  the  Kadiak  Island,  a  little  further  off  to  the  Northwest. 
In  1783  a  Russian  expedition  was  inaugurated  under  the,  lead- 
ership of  Shelikoff,  and  he  reached  the  peninsula  of  Alaska.  In 
1784  he  erected  a  factory  on  Kadiak  Island,  and  in  1790  organ- 
ized the  Shelikoff  Company.  This  company  was  organized  for 
the  purpose  of  carrying  on  trade  in  furs  with  the  Indians  who 
inhabited  that  coast.  They  lived  mainly  along  the  canals  and  the 
waters  that  run  in  along  the  indented  coast.  That  is  the  most 
indented  of  all  the  coasts  in  America.  Indeed  it  is  said  to  re- 
semble very  much  the  Sol  way  along  the  coast  of  Scotland.  These 
"canals,"  which  are  the  only  natural  bodies  of  water  that  have  re- 
ceived the  name  of  canal,  are  very  much  like  the  fiords  of  Norway. 
They  are  very  deep  and  narrow.  For  instance,  Lynn  Canal  near 
its  mouth  is  six  miles  wide  and  a  thousand  feet  deep.  It  is  about 
eighty-two  miles  long.    Portland  Canal  is  sixty-two  miles  long. 

In  1790  Shelikoff  organized  his  company  and  secured  from 
the  Russian  Government  a  monopoly  of  the  trade  in  that  country. 
Competition,  however,  sprang  up  from  other  voluntary  associa- 
tions, and  finally  these  rival  interests  were  all  consolidated  to- 
gether under  the  name  of  the  Shelikoff  United  Trading  Company. 
This  company  got  by  imperial  grant  a  trade  monopoly,  and  as  a 
result  of  this  there  was  issued  in  1799  a  ukase  by  the  Czar  of 
Russia,  which  gave  to  this  company  the  exclusive  right  to  trade 
on  the  Northwest  coast  of  America.  The  words  "Northwest 
coast  of  America"  have  an  historical  meaning  in  connection  with 
the  interpretation  of  the  treaty  between  Russia  and  Great  Britain 
of  1825  which  is  the  foundation  of  this  whole  controversy.  In- 
deed, it  exerted  a  controlling  influence,  I  have  no  doubt,  upon  the 
mind  of  the  court  in  arriving  at  the  meaning  of  the  word  "coast," 
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and,  as  I  shall  undertake  to  show  hereafter,  the  word  "coast"  was 
really  the  crucial  point  upon  which  the  whole  interpretation  of 
the  treaty  rested. 

This  monopoly  was  given  for  twenty  years  and  extended  down 
to  the  55th  degree  of  north  latitude.  They  had  at  that  time  an 
exclusive  monopoly  of  the  trade  with  the  Indians  who  inhabited 
all  of  the  interior  country  along  this  Northwest  coast  of  America. 
No  country  ever  disputed  the  right  of  Russia  to  grant  this  exclu- 
sive right  to  this  company,  but  the  Americans,  enterprising  as 
they  always  have  been,  began  to  extend  their  enterprises  into  that 
territory  and  exploit  its  fur  trade.  The  Americans,  under  ar- 
rangements with  China,  had  the  right  of  importing  furs  into  Can- 
ton. Canton  was  a  closed  port  to  the  Russians,  and  so  the  Amer- 
icans went  in  and  dealt  with  the  Indians,  and  as  China  was  the 
chief  mart  for  furs  at  that  date,  they  soon  acquired  a  very  great 
advantage  over  the  Russians  in  conducting  the  fur  industry. 
Baranof,  who  then  had  succeeded  to  the  directorship  of  this  com- 
pany, made  an  arrangement  with  the  Americans  by  which  he 
made  them  really  the  agents  for  selling  the  Russian  furs  in  China 
.  through  the  port  at  Canton. 

In  1799  Baranof  established  a  fort  at  Sitka,  or  rather  on  the 
Sitka  Sound.  The  name  of  that  fort  was  Archangel  St.  Michael, 
and  from  that  came  the  name  of  Archangel.  That  is  the  name 
that  is  given  to  that  place  throughout  the  correspondence  leading 
up  to  the  treaty.  It  is  never  called  Sitka.  The  fort  was  de- 
stroyed and  the  garrison  all  massacred,  and  about  four  years  after 
that  a  new  fort  was  established  at  Sitka,  and  from  that  time  to 
this  it  has  been  the  seat  of  government.  It  was  the  seat  of  Rus- 
sian enterprise.  By  means  of  this  fort  and  this  new  establishment 
they  expected  to  develop  a  fur  trade  along  the  islands  and  along 
the  Northwest  coast  of  America.  The  Indians  there  were  a  very 
intractable  race.  They  were  fierce  and  warlike  and  the  Ameri- 
cans began  to  sell  them  arms  and  ammunition.  This  led  to  very 
vigorous  protests  from  time  to  time  from  the  Russian  Govern- 
ment up  to  1 82 1.  In  1 82 1  the  Russian  Government,  then  under 
Emperor  Alexander,  issued  another  ukase,  and  this  really  is  the 
foundation  from  which  this  whole  controversy  came. 

This  new  ukase  was  issued  for  two  purposes,  one  to  restrain 
the  encroachments  of  Americans  into  this  preserve  of  the  Russian 

u 


Digitized  by  Google 


2IO 


PROCEEDINGS    OF  THE 


American  Company;  and  the  other  to  extend  the  rights  of  the 
Russian  American  Company  from  parallel  55,  which  had  never 
been  disputed  by  any  country,  down  to  51.  If  Russia  had  only 
claimed  the  exclusive  right  of  sovereignty  over  that  country  and 
the  islands  down  to  51,  it  is  probable  that  no  protest  would  have 
been  made  either  by  Great  Britain  or  the  United  States.  But 
they  coupled  this  claim  with  certain  regulations,  and  among  them 
was  one  to  the  effect  that  no  foreign  ship  should  come  within  a 
hundred  miles  of  the- Northwest  coast  of  America,  and  it  not  only 
applied  to  the  Northwest  coast  of  America,  but  to  the 
Asiatic  coast.  Now  it  can  readily  be  seen  that  jurisdic- 
tion over  this  strip  of  a  hundred  miles  all  along  the 
Northwest  coast  of  America,  reaching  across  from  Behring 
Strait  and  thence  down  the  Russian  side,  would  shut  out 
access  to  that  part  of  the  ocean  and  make  it  what  is  designated 
in  international  law  as  mare  clausum.  This  was  an  assertion  by 
Russia  of  sovereignty  over  those  waters  such  as  America  asserts 
over  Delaware  Bay  or  any  other  bodies  of  water,  which  are  small 
in  comparison  with  the  great  seas,  and  which  are  regarded  as  nec- 
essary to  the  maintenance  of  the  sovereignty  of  a  country.  This  • 
at  once  called  forth  very  strong  protests  in  1822  on  the  part  ot 
Great  Britain  and  the  United  States.  The  ground  of  protest  of 
Great  Britain  was  that  this  was  an  infringement  of  her  right  to 
the  open  sea,  that  had  never  been  set  up  by  any  government,  and 
she  also  disputed  the  right  of  Russia  to  claim  sovereignty  upon 
this  coast,  on  the  ground  that  although  Russia  had  establishments 
on  the  islands,  and  although  discovery  gave  a  right  to  islands,  a 
different  rule  prevailed  as  to  a  continent,  and  discovery,  unless 
followed  up  by  possession,  gave  no  right  of  sovereignty  to  a  conti- 
nent. 

This  question  was  submitted  to  Lord  Stowell,  who  gave  an 
opinion  that  the  pretensions  of  Russia  were  not  well  founded. 
Mr.  Adams  entered  a  vigorous  protest  in  behalf  of  the  United 
States.  Russia  manifestly  was  afraid  of  the  position  taken  by 
these  two  governments,  notwithstanding  the  diplomatic  language 
in  which  they  were  worded,  and  indicated  that  she  would  with- 
draw from  her  assertion  in  regard  to  the  hundred  mile  limit. 
Negotiations  began  in  1822  between  the  United  States  and  Rus- 
sia on  the  one  hand,  and  Russia  and  Great  Britain  on  the  other, 
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in  regard  to  the  assertion  of  sovereignty  over  the  open  sea  and 
over  the  Northwest  coast  of  America. 

In  order  to  back  up  her  pretensions,  Great  Britain  set  up  a 
claim  to  the  Northwest  coast  of  America.  Her  claim  was  found- 
ed only  upon  alleged  occupation  by  the  Hudson's  Bay  Company. 
The  Hudson's  Bay  Company  was  really  the  representative  of  the 
British  Government  in  that  country.  The  British  Government 
had  sent  no  expedition  there,  had  done  nothing  to  explore  the 
country  in  any  way,  and  had  established  no  forts  or  ports  of  any 
kind,  but  the  Hudson's  Bay  Company  had  extended  its  fur  trade 
over  the  Rocky  Mountains  and  had  gradually  approached  the 
Northwest  coast  of  America.  But  it  was  very  clear  that  this  was 
just  a  broad  claim  put  forward,  doubtless  for  the  purpose  of  com- 
promise, with  the  idea  that  some  concession  would  be  made  when 
they  came  to  close  the  treaty.  As  a  matter  of  fact,  so  far  from 
having  any  possession  on  the  Northwest  coast  of  America,  the 
nearest  possession  of  the  Hudson's  Bay  Company  was  near  the 
127th  degree  west  longitude,  meridian  of  Greenwich,  which  would 
be  four  degrees  east  of  the  head  of  Portland  Channel.  They 
were  not  anywhere  contiguous  to  the  Northwest  coast  of  America. 

America  set  up  a  claim  through  her  treaty  with  Spain.  Spain 
had  claimed  all  of  that  country,  and  in  acquiring  all  the  rights  of 
Spain,  we  claimed  that  we  had  a  right  to  the  Northwest  coast  of 
America.  But  it  was  never  very  seriously  urged,  and  after  Rus- 
sia had  declared  her  purpose  of  receding  from  her  extravagant 
claim  in  regard  to  the  hundred  mile  limit,  nothing  was  left  except 
the  delimitation  of  territory. 

The  negotiations  of  the  three  governments  were  carried  on 
pari  passu  for  a  while.  Mr.  Middleton  represented  the  American 
Government  at  the  Court  of  St.  Petersburg.  Mr.  George  Can- 
ning was  prime  minister  of  Great  Britain  from  the  inception  to 
the  close  of  the  convention.  Sir  Charles  Bagot  represented  the 
English  Government  for  a  while  at  St.  Petersburg.  In  1825  Sir 
Stratford  Canning,  who  had  formerly  been  minister  to  this  coun- 
try, was  transferred  to  Russia  and  carried  on  the  negotiations. 
In  1822  assertions  were  made  by  the  United  States  similar  to 
the  Monroe  doctrine.  Great  Britain  then  announced  that  she 
could  not,  on  account  of  the  pretensions  set  up  by  America, 
afford    to   become   a   party    to   a   treaty   to   which  Amer- 
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ica  was  a  party,  and  that  from  that  time  her  negotiations  with 
Russia  would  be  conducted  independently.  The  negotiations  be- 
tween Russia  and  the  United  States  proceeded,  and  in  1824  a 
treaty  was  concluded  by  which  the  United  States  agreed  to  estab- 
lish no  possessions  north,  and  Russia  agreed  to  establish  no  pos- 
sessions south  of  parallel  54-40.  That  was  the  origin  of  the  slo- 
gan "54-40  or  fight."  While  America  agreed  to  make  no  estab- 
lishments north  of  that  line,  the  treaty  was  not  regarded  as  at  all 
settling  the  right  of  Russia,  because  there  was  the  independent 
question  between  Russia  and  Great  Britain.  Russia's  agreement 
to  make  no  settlement  south  of  54-40  did  not  settle  the  rights  be- 
tween the  United  States  and  Great  Britain.  It  simply  worked  an 
estoppel  upon  Russia.  It  was  a  mutual  estoppel  as  between  these 
two  countries  in  respect  to  that  line,  and  nothing  more. 

The  fixing  of  this  line  of  54-40  in  1824  had  quite  a  potential 
effect  in  bringing  to  a  conclusion  the  treaty  which  had  been  drag- 
ging along  between  Russia  and  Great  Britain,  and  really  was  a 
determinative  factor  in  settling  the  point  at  which  the  line  of 
demarcation  should  begin  between  Great  Britain  and  Russia. 

I  could  not  think  now  of  going  into  the  details  of  the  negotia- 
tions between  Great  Britain  and  Russia,  but  in  order  for  you  to 
understand  the  foundations  upon  which  this  treaty  rested  and 
the  guiding  principle  which  led  to  the  solution  of  the  matter  that 
was  argued,  I  ought  to  state  that  Russia,  in  treating  with  Great 
Britain  about  the  division  of  this  territory,  never  had  any  dis- 
pute set  up  against  it  in  regard  to  the  ownership  of  the  islands. 
Her  establishments  were  mainlv  on  the  islands.  Russia  claimed 
that  she  owned  the  islands,  that  without  a  strip  of  coast  along  the 
continent  Great  Britain  could  extend  her  establishments  to  the 
coast,  that  this  would  inevitably  destroy  the  trade  of  Russia,  and 
that  the  islands  would  be  really  of  no  value  to  her. 

The  name  they  gave  to  this  strip  was  lisicre,  a  word  which 
means  a  border,  just  like  a  border  along  the  edge  of  a  garment, 
and  throughout  the  negotiations  and  treaty  they  spoke  of  this 
lisicre  as  a  strip  of  land,  or  a  strip  of  continent.  It  is  true  that 
in  speaking  of  it  in  the  dipomatic  correspondence,  the  Russian 
negotiators  used  diminutives  in  referring  to  it,  and  it  was  con- 
tended on  the  part  of  Great  Britain,  because  they  referred  to  it 
as  diminutive,  that  it  might  be  implied  that  it  was  to  be  some- 
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thing  less  than  a  continuous  strip  of  continent.  But  the  argu- 
ment advanced  on  the  other  side  was  that  because  it  was  small, 
this  did  not  destroy  the  principle  involved  or  the  integrity  of 
the  strip.  It  was  remarked  in  the  argument,  by  way  of  illustra- 
tion, that  Tom  Thumb,  though  a  little  man,  was  a  whole  man, 
and  that  the  fact  that  he  was  small  did  not  imply  that  anything 
was  lacking  to  make  up  a  complete  and  perfect  man,  and  that  it 
was  the  same  in  regard*  to  this  Iisiere.  Russia  wanted  the  strip 
along  the  entire  coast  to  keep  back  the  aggressions  of  the  Hud- 
son's Bay  Company,  and  to  prevent  any  British  establishment  from 
being  made  on  the  coast,  in  order  that  Russian  possessions  might 
be  protected.  Therefore  it  was  contended  before  the  Tribunal 
that  this  lisitre  on  the  continent  meant  a  continuous  strip  of  land 
along  the  coast  of  all  the  interior  waters,  such  as  Lynn  Canal  and 
Taku  Inlet,  and  that  this  manifest  purpose  of  Russia  was  con- 
trolling in  interpreting  the  word  "coast"  in  the  treaty  of  1825. 

Throughout  these  negotiations  the  Hudson's  Bay  Company 
was  really  the  representative  of  Great  Britain.  Its  manager, 
directors  and  agents  were  the  only  English  people  who  had  any- 
thing more  than  a  very  general  knowledge  of  that  remote  and  un- 
explored country.  They  were  the  only  persons  who  had  any 
direct  commercial  interest  there.  On  the  other  hand,  the  Rus- 
sian-American Company  was  the  representative  of  Russia,  and 
so  these  two  companies  stood,  one  behind  the  British  and  one 
behind  the  Russian  negotiators,  and  prompted  them  throughout, 
and  while  the  hand  was  that  of  Esau,  the  voice  was  that  of 
Jacob. 

In  the  framework  of  the  treaty  all  of  the  practical  provisions 
were  suggested  on  the  one  side  by  the  Hudson's  Bay  Company, 
and  on  the  other  by  the  Russian-American  Company. 

I  have  stated  that  claims  had  been  set  up  by  Russia  on  the 
one  hand  and  by  Great  Britain  on  the  other,  as  to  possession,  but 
they  saw  at  once  that  if  they  stood  upon  these  conflicting  rights 
of  possession  probably  they  would  never  reach  any  result,  and  so 
when  they  went  into  the  negotiations  it  was  agreed  that  they 
would  waive  the  questions  of  absolute  right  and  treat  from  the 
standpoint  of  mutual  convenience.  The  truth  is  that  so  far  as  the 
coast  of  the  continent  was  concerned,  neither  had  any  possession. 
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They  were  very  much  in  the  attitude  illustrated  by  an  old  lawyer 
whom  I  heard  argue  a  case  to  a  jury.    He  said: 

Why,  gentlemen  of  the  jury,  the  devil  took  Christ  up  upon  a  high 
mountain  and  showed  him  all  the  earth  around  and  offered  it  to  him  if  he 
would  fall  down  and  worship  him,  but  the  devil  did  not  own  a  foot  of  that 
land. 

As  nether  had  any  clear  right  to  the  .continental  coast,  they 
determined  to  decide  the  controversy,  not  upon  the  question  of 
strict  right,  but  upon  considerations  of  mutual  convenience.  The 
consideration  of  convenience  upon  the  part  of  Russia  was  to 
have  these  islands  protected  from  the  aggressions  of  the  Hudson's 
Bay  Company,  and  to  own  a  listere  on  the  continent  which  would 
protect  her  trade  with  the  Indians  on  the  Northwest  coast  of 
America  from  British  inroads. 

The  treaty  of  1825  described  exactly  the  territory  that  was 
in  dispute  under  this  treaty  of  1903  which  constituted  the  Alas- 
kan Tribunal.  The  treaty  of  April  3,  1903,  embodied  parts  of 
the  treaty  of  1825,  which  described  it  as  follows: 

The  line  of  demarcation  between  the  possessions  of  the  high  contract- 
ing parties  (Russia  and  Great  Britain)  upon  the  coast  of  the  continent, 
and  the  islands  of  America  to  the  Northwest,  shall  be  drawn  in  the  man- 
ner following : 

Commencing  from  the  southernmost  point  of  the  island  called  Prince 
of  Wales  Island,  which  point  lies  in  the  parallel  of  54  degrees  40  minutes 
north  latitude,  and  between  the  131st  and  the  133d  degree  of  west  longitude 
(Meridian  of  Greenwich),  the  said  line  shall  ascend  to  the  north  along 
the  channel  called  Portland  Channel,  as  far  as  the  point  of  the  continent 
where  it  strikes  the  56th  degree  of  north  latitude ;  from  this  last  mentioned 
point  the  line  of  demarcation  shall  follow  the  summit  of  the  mountains 
situated  parallel  to  the  coast,  as  far  as  the  point  of  intersection  of  the 
141st  degree  of  west  longitude  (of  the  same  meridian)  ;  and,  finally,  from 
the  said  point  of  intersection  the  said  meridian  line  of  the  141st  degree, 
« in  its  prolongation  as  far  as  the  Frozen  Ocean,  shall  form  the  limit  be- 
tween the  Russian  and  British  possessions  on  the  continent  of  America  to 
the  Northwest. 

You  will  notice  that  the  language  was,  "the  line  shall  follow 
the  summit  of  the  mountains  situated  parallel  to  the  coast." 
When  they  made  this  treaty  the  only  explorations  that  had  been 
made  in  that  country  of  any  real  value  were  those  by  Vancouver. 
He  had  been  sent  there  by  the  British  Government  for  the  pur- 
pose of  discovering  some  river  by  which  the  Hudson's  Bay  Corn- 
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pany  might  bring  out  their  pelts  from  the  interior  to  the  Pacific 
Ocean,  instead  of  carrying  them  overland.  He  explored  and 
charted  the  Northwest  coast.  He  expected  to  find  a  river  leading 
into  the  head  of  Portland  Canal,  but  found  a  low,  marshy 
tract  of  country,  and  discovered  no  river.  He  might 
have  found  that  there  were  two  rivers,  but  they  are  not  of  much 
consequence  and  would  not  have  met  his  purpose.  In  1897  his 
narrative  was  published,  consisting  of  three  volumes.  His  maps 
were  generally  correct,  so  far  as  the  waters,  coasts  and  the 
general  appearance  of  the  mountains  near  the  coast  were  con- 
cerned. In  passing  through  the  canals  he  could  see,  over  the 
mountains  nearest  to  the  coast  and  far  in  the  interior,  mountains 
rising  higher.  Upon  that  view  he  depicted  a  "crest  of  moun- 
tains" generally  parallel  to  the  coast  and  at  some  distance  in  the 
interior  and  quite  independent  of  the  mountains  next  to  the 
coast.  This  crest  of  the  mountains  is  drawn  like  a  long  caterpillar, 
running  northwardly  from  about  the  head  of  Portland  Canal. 
You  will  remember  that  the  treaty  says,  "following  the  crest  of 
the  mountains."  This  crest  of  the  mountains  went  around  the 
heads  of  all  of  the  interior  waters  which  were  in  dispute  before 
the  Alaskan  Tribunal,  and  when  Great  Britain  and  Russia  made 
the  treaty,  the  negotiators  had  this  map  before  them.  So  when 
they  made  the  treaty  and  said  that  the  line  should  follow  the 
crest  of  the  mountains  parallel  to  the  coast,  they  had  before 
them  a  perfect  picture  of  a  continuous  crest  of  mountains  which 
appeared  to  be  a  continuous  chain  segregated  from  any  other 
mountains  and  having  an  individuality  and  character  of  its  own. 

As  a  matter  of  fact  there  is  no  such  mountain  crest  in  the 
interior  as  Vancouver  depicted.  The  whole  country  is  a  moun- 
tainous region,  a  jumble  of  plateau  and  peaks.  It  has  no  range 
of  mountains  like  the  Alleghanies  or  the  Blue  Ridge.  There  are 
short  ranges,  but  there  is  no  distinct  general  range  with  defined 
water  sheds.  There  is  nothing  of  that  sort  as  far  back  as  the 
explorations  have  gone.  There  are  portions  of  the  country  that 
no  surveyor  has  ever  gone  into.  That  was  the  description  that 
was  put  into  the  treaty.  Those  were  the  pictures  that  they  had 
before  them  when  they  made  the  treaty,  and  evidently  they  under- 
stood when  they  said  that  the  line  should  proceed  up  Portland 
Channel  and  thence  along  the  crest  of  the  mountains,  that  it 
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was  to  be  mountains  which  ran  around  the  heads  of  all  the  in- 
terior waters,  and  there  could  be  no  dispute  whatever  upon  that 
proposition. 

It  was  shown  in  the  correspondence  that  Mr.  Canning  mis- 
trusted the  maps.  In  fact  he  said  that  treaties  had  been  entered 
into  between  Great  Britain  and  the  United  States  with  reference 
to  mountains,  and  that  they  had  been  misled  as  to  the  situation 
of  the  mountains,  that  while  these  mountains  appeared  to  be 
situated  all  right  and  appeared  to  form  a  natural  barrier,  it  might 
be  that  they  might  extend  very  far  into  the  interior  and  even  go 
to  the  Rocky  Mountains.  Therefore  he  wanted  a  corrective  and 
an  alternative  provision  that  if  at  any  point  the  crest  of  the 
mountains  should  be  more  than  ten  marine  leagues  from  the  sea, 
the  gap  should  be  filled  in  by  a  line  drawn  parallel  to  the  sinuosi- 
ties of  the  coast,  and  not  more  than  ten  marine  leagues  there- 
from. 

The  fundamental  inquiry  was  what  was  the  ''coast"  and  the 
whole  contest  hinged  upon  the  meaning  of  the  word  "coast." 

As  soon  as  the  treaty  was  executed  in  1825  Russia  went  into 
possession  of  that  country  and  claimed  entire  jurisdiction  over 
all  the  coast  involved  in  the  dispute  just  concluded.  England 
had  not  been  in  possession  of  any  part  of  the  coast.  Russia  estab- 
lished relations  with  tribes  of  Indians  along  the  entire  coast  of 
America,  planted  posts,  and  gave  medals  and  pictures  of  the 
Czar  to  Indian  chiefs.  They  treated  the  Indians  in  a  measure  as 
independent  tribes,  just  as  we  have  always  treated  our  Indians. 
It  is  very  clear  that  the  reason  that  this  was  done  is  that  they 
either  had  to  treat  them  in  that  way  or  exterminate  them.  They 
were  an  insubordinate,  wild  and  independent  sort  of  people,  and 
such  dealings  with  them  did  not  imply  at  all  that  Russia  did  not 
mean  to  assert  her  sovereignty  over  them. 

Under 'the  treaty  of  1825,  and  also  in  the  treaty  of  1824,  it 
was  agreed  that  for  a  period  of  ten  years  both  the  United  States 
and  Great  Britain  should  have  a  right  to  carry  on  trade  within 
this  territory.  In  1839  the  Russian- American  Company  leased 
all  of  this  territory  to  the  Hudson's  Bay  Company,  by  the  sanction 
of  Russia,  and  there  is  no  doubt  of  the  fact  that  Great  Britain 
knew  of  that  lease.  In  1857  Great  Britain  undertook  to  investi- 
gate the  conduct  of  the  Hudson's  Bay  Company  in  respect  to  its 
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exercise  of  authority  over  Prince  Rupert's  land  which  lay  east 
of  this  territory,  and  it  is  very  clearly  shown,  in  a  deposition 
given  by  a  director  of  the  Hudson's  Bay  Company,  Mr.  Simpson, 
that  the  territory  leased  by  the  Hudson's  Bay  Company  from  the 
Russian-American  Company  comprised  all  of  the  waters  and 
coast  involved  in  our  dispute  with  Great  Britain.  There  was  a 
map  at  that  time  exhibited  to  the  House  of  Commons  which 
laid  down  the  line  of  this  leased  territory  substantially  like  the 
line  claimed  by  the  United  States,  and  substantially  like  the  line 
decided  upon  by  the  Tribunal.  Great  Britain,  so  far  from  raising 
any  question  as  to  this  company,  created  by  it,  attorning  to  Rus- 
sia and  holding  this  territory  under  the  sovereignty  of  Russia, 
permitted  it  to  go  on  without  question  until  the  United  States 
purchase  in  1867. 

Russia  promulgated  an  official  map  in  1826,  and  on  it  the 
boundary  line  was  laid  down  between  the  possessions  of  Russia 
and  Great  Britain,  beginning  at  the  head  of  Portland  Canal  and 
running  around  the  heads  of  all  of  the  inlets,  substantially  like  the 
line  that  was  finally  determined  by  this  Tribunal.  It  had  an  in- 
scription upon  it  that  it  was  the  boundary  line  between  Russia 
and  Great  Britain  under  the  treaty  of  1825.  It  could  not  be  dis- 
puted that  Great  Britain  knew  of  that  map.  Russia  subsequently 
issued  official  maps  to  the  same  effect.  Not  only  Russia,  but 
Great  Britain  and  Canada,  respectively,  issued  maps  showing  the 
line  substantially  as  we  claimed  it  to  be. 

It  was  sought  to  be  set  up  in  the  argument  that  this  was 
purely  a  conjectural  line  and  that  no  question  had  arisen  about 
it,  and  that,  as  no  question  had  arisen,  Great  Britain's  attention 
had  not  been  addressed  to  any  such  point  of  controversy,  and 
therefore  that  this  line  should  not  be  considered  as  having  been 
in  any  way  acquiesced  in.  The  contention  of  Great  Britain  was 
based  upon  a  claim  that  "coast"  did  not  mean  the  whole  physical 
coast  of  the  country,  but  what  in  international  law  is  termed 
a  political  coast ;  that  is  to  say,  not  a  coast  that  is  coincident  with 
the  ocean  and  the  land,  but  a  coast  that  is  drawn  from  head- 
land to  headland  where  they  were  not  more  than  ten  miles  apart. 
The  whole  contention  of  Great  Britain  was  for  establishing  a 
coast  line  which  was  not  a  physical  coast  line,  but  a  coast  line 
which  ran  across  the  bays,  inlets  and  canals.   If  they  could  main- 
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tain  the  contention  that  this  was  the  meaning  of  "coast"  in  the 
treaty,  and  that  the  mountains  were  to  be  parallel  to  that  kind  of  a 
coast,  and  that  if  there  were  no  mountains,  a  line  should  be 
drawn  ten  marine  leagues  from  and  parallel  to  that  kind  of  coast, 
naturally  they  would  go  across  the  heads  of  the  deep  long  inlets, 
and  this  would  throw  all  of  the  harbors  of  those  interior  waters 
into  the  possession  of  Great  Britain. 

In  1867  the  United  States,  without  Great  Britain  ever  having 
sent  a  war  vessel  to  any  of  these  places,  or  exercising  or  setting 
up  any  authority  or  jurisditcion  over  it,  or  ever  claiming  that 
territory  by  any  map,  but  on  the  contrary  having  laid  down  lines 
which  were  entirely  consonant  with  our  contention,  purchased  this 
territory  from  Russia.  In  the  treaty  of  purchase  the  description 
of  the  ceded  territory  was  taken  from  the  treaty  of  1825  and  em- 
bodied verbatim  in  the  treaty  of  1867.  -Therefore  the  interpre- 
tation of  the  treaty  of  1867  depended  upon  the  interpreta- 
tion of  the  treaty  of  1825,  and  the  rights  acquired  by  the 
United  States  were  exactly  the  rights  that  had  been  acquired  by 
Russia.  Russia  made  no  reference  in  the  treaty  to  possession, 
but  gave  to  the  United  States  exactly  what  had  been  ceded  to  it 
under  the  treaty  of  1825  with  Great  Britain. 

When  the  treaty  of  1867  was  made,  and,  by  the  way,  it  is 
said  to  have  been  the  only  treaty  that  was  terminated  without 
preliminary  negotiations,  the  whole  matter  was  concluded  and 
sent  to  the  Senate  without  anybody  knowing  anything  about  it 
except  Mr.  Sumner,  Mr.  Seward  and  probably  a  few  Senators. 
The  map  that  was  used  in  making  the  treaty  was  given  to  Mr. 
Seward  by  the  representative  of  Russia,  then  at  Washington, 
for  the  purpose  of  showing  to  the  United  States  the  possessions 
claimed  by  Russia  and  what  was  passing  under  the  treaty.  We 
had  the  orginal  map  and  it  was  passed  up  to  the  tribunal.  It 
had  on  it  an  inscription  showing  that  it  had  been  presented  to 
Harvard  College  by  Mr.  Sumner.  In  making  his  speech  advo- 
cating the  treaty,  Mr.  Sumner  used  not  only  this  map,  but  a  map 
made  by  the  Coast  and  Geodetic  Survey  showing  what  territory 
was  being  acquired  from  Russia  by  the  treaty  of  1867,  and  lay- 
ing down  the  line  northwardly  from  the  head  of  Portland  Canal. 
This  line  was  shown  just  as  was  contended  for  by  the  United 
States  in  this  controversy,  and  passed  around  the  heads  of  all  of 
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the  interior  waters.  A  large  number  of  these  maps  was  issued. 
Five  hundred  were  published  in  the  first  edition,  and  there  were 
i  subsequent  editions.  There  is  no  doubt  on  earth  that  the  British 
Government  had  this  map,  because  it  is  a  part  of  the  duty  of  the 
staff  attached  to  the  British  legations  to  inform  themselves  and 
their  government  in  regard  to  all  public  acts,  and  especially  those 
relating  to  treaties.  It  was  not  disputed,  and  could  not  have 
been  without  very  grave  reflection  upon  the  astuteness  of  the 
British  representatives,  that  Great  Britain  understood  that  this 
map  was  issued  by  the  United  States,  and  that  it  purported  to  set 
forth  exactly  what  was  acquired  by  the  purchase. 

In  1867  a  formal  surrender  was  made  by  Russia  to  the  United 
States.  General  Davis  was  sent  to  Sitka,  where,  with  appropriate 
ceremonies,  the  transfer  was  made.  The  Russian  garrison  took 
down  the  Russian  flag  and  the  American  flag  was  raised,  and  all 
formalities  that  are  incident  to  an  occasion  of  that  sort  were 
gone  through  with.  On  the  very  same  day  that  possession  was 
taken  at  Sitka,  the  United  States  revenue  cutter,  Lincoln,  was  at 
the  head  of  Lynn  Canal,  and  there  the  American  flag  was  raised 
with  very  much  the  same  .ceremony.  A  representative  of  the 
Hudson's  Bay  Company  and  Indian  chiefs  came  on  board,  and  it 
was  explained  to  them  that  the  United  States  had  purchased 
this  territory  from  Russia,  and  that  now  the  United  States  was 
sovereign  over  it.  They  acknowledged  the  sovereignty  of  the 
United  States.  Certain  differences  between  the  chiefs  were  ad- 
justed, and  wars  which  were  then  about  to  be  set  on  foot  were 
prevented  by  the  peace  that  was  established  through  the  inter- 
vention of  the  United  States.  From  1867  down  to  the  present 
time  there  has  never  been  a  year  that  the  revenue  cutters  of  the 
United  States  have  not  exercised  jurisdiction  up  through  all  of 
those  interior  waters. 

Every  year  after  1867,  and  several  times  a  year,  United 
States  war  vessels  went  into  those  waters,  and  especially  Lynn 
Canal,  and  Indian  chiefs  were  deposed,  and  some  of  them  were 
arrested,  sent  to  Sitka  and  tried.  In  1884  civil  government  Was 
extended  by  the  United  States  over  that  territory  and  United 
States  courts  had  jurisdiction.  There  never  was  an  attempt  on 
the  part  of  Great  Britain  or  Canada  to  question  the  right  of  the 
United  States  in  any  way,  shape  or  form,  and  that  state  of  affairs 
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continued,  always  increasing  so  far  as  the  exercise  of  jurisdiction 
was  concerned. 

There  were  proposals  at  different  times  to  survey  this  coun-  , 
try.  In  1872  the  first  proposal  was  made.  Mr.  Fish  was  then 
Secretary  of  State,  and  President  Grant  sent  a  message  to  Con- 
gress in  which  he  urged  that  an  appropriation  for  a  survev  should 
be  made.  It  was  not  made  on  account  of  the  cost.  This  was 
estimated  at  about  a  million  and  a  half  of  dollars,  and  Congress 
was  not  disposed  to  spend  a  million  and  a  half  to  survey  a  coun- 
try that  only  cost  seven  million  two  hundred  thousand  dollars. 
During  all  the  period  from  '72  to  '76  there  were  negotiations 
about  a  survey,  but  it  was  very  plain  that  they  all  had  reference 
to  marking  the  line  in  the  interior,  and  that  there  was  nothing 
in  the  correspondence  which  gave  any  indication  that  Great 
Britain  or  Canada  was  setting  up  any  right  to  the  coast,  or  at- 
taching any  meaning  to  the  word  "coast"  in  the  treaty,  upon 
which  could  be  predicated  any  rights  to  the  canals,  the  interior 
waters  or  the  adjacent  coast. 

There  was  nothing  in  these  proposals  which  indicated  that 
there  was  any  doubt  in  regard  to  the  ownership  of  the  coast  or 
the  interior  waters,  and  manifestly  it  was  understood  that  the 
surveys  were  to  be  made  in  the  interior  for  the  purpose  of  laying 
down  the  line  in  the  interior.  On  account  of  the  character  of  the 
country  a  complete  survey  was  almost  impossible,  and  the  ex- 
pense was  almost  prohibitive.  Most  of  the  survey  was  contigu- 
ous to  the  water  courses.  They  went  up  the  water  courses  and 
surveyed  them,  and  the  adjacent  country,  but  when  it  became 
a  question  of  getting  out  into  the  interior,  it  was  an  arduous 
undertaking.  The  whole  country  in  the  interior  is  a  high  plateau, 
almost  one  vast  glacier. 

In  the  excitement  of  1896  when  the  Yukon  gold  fields  were 
discovered,  there  was  a  great  rush  to  the  Klondike,  and  in  1897 
were  mooted  the  claims  of  Canada  and  Great  Britain  in  regard  to 
the  interior  waters,  because  it  became  very  important  for  them  to 
control  harbors  at  the  head  of  Lynn  Canal.  The  whole  tide  of 
enterprise  and  influx  of  population  went  up  that  canal  and  passed 
over  the  Chilcoot  and  Chilcat  Passes  into  the  interior  country 
which  led  to  the  gold  fields.  The  United  States  had  established 
its  custom  offices  there  and  had  absolute  jurisdiction  and  control. 
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The  inception  of  this  whole  contest  was  the  desire  on  the  part  of 
Canada  to  get  control  at  least  of  some  of  those  head  waters.  In 
order  to  do  that  they  had  to  set  up  a  claim  under  the  treaty  that 
the  "coast"  mentioned  in  the  treaty  did  not  mean  the* whole  physi- 
cal coast,  but  another  kind  of  a  coast,  which  really  had  no  basis 
for  delimiting  territory  between  nations.  If  a  nation  owns  a  cer- 
tain territory,  under  the  law  of  nations,  it  not  only  owns  that 
territory,  but  three  miles  out,  which  was  in  early  days  thought  to 
be  the  range  of  a  cannon  shot,  for  the  purpose  of  protection,  and 
has  complete  jurisdiction  over  it  as  appurtenant  to  its  territory, 
but  this  jurisdictional  coast  or  political  coast,  was  never  any- 
thing but  an  appurtenant  to  the  real  coast.  It  never  was  a 
coast  that  fixed  a  limitation  of  boundary,  but  they  seized  upon 
that  principle  in  the  law  of  nations  in  order  to  give  a  new  and 
hitherto  unknown  meaning,  so  far  as  the  limitation  of  territory 
was  concerned,  to  the  word  "coast"  used  in  the  treaty. 

A  survey  was  made  under  the  treaty  of  1892  and  a  report  was 
made  in  1895.  The  provision  of  the  treaty  was  that  they  should 
proceed  then  to  mark  the  line.  There  was  a  treaty  of  1898  for 
the  purpose  of  establishing  this  line,  and  then  for  the  first  time 
Great  Britain  claimed  that  the  line  went  up  Clarence  Strait  and 
Ernst  Sound,  and  thence  into  the  interior  along  the  mountains 
next  to  the  sea  and  parallel  with  the  political  coast  line  which 
crossed  the  interior  waters.  This  claim  was  so  extravagant  that 
it  terminated  the  meetings  of  the  Joint  High  Commission  and 
brought  about  the  treaty  of  1903.  under  which  this  case  was 
tried. 

This  was  not  strictly  an  arbitration.  Ordinarily  an  arbitra- 
tion consists  of  an  odd  number,  and  in  effect  the  odd  member  is 
the  one  that  lias  the  decisive  vote.  The  President  was  unwilling 
to  submit  to  an  ordinary  arbitration  the  determination  of  the 
question  of  territory  over  which  the  United  States  had  not  only 
claimed  but  exercised  sovereignty  by  right  of  possession.  He 
said  that  the  United  States  had  been  in  possession  and  had  ex- 
ercised unquestioned  jurisdiction  over  it  since  1867,  and  that  it 
was  not  a  question  to  arbitrate,  but  that  he  was  willing  to  submit 
it  to  an  arbitral  tribunal  composed  of  three  representatives  chosen 
by  each  government,  have  it  argued,  and  then  if  four  of  them 
should  determine  the  controversy  to  abide  by  the  decision.  It 


Digitized  by  Google 


222 


PROCEEDINGS    OF  THE 


was  thought  that  even  if  no  conclusion  could  be  reached,  it  would 
afford  a  good  opportunity  to  educate  our  people  and  the  world 
at  large  on  the  question,  so  that  they  could  understand  the  case 
of  the  United  States.  It  was  believed  that  it  was  so  strong  on 
the  main  question,  that  all  that  was  needed  was  to  get  it  before 
the  reading  and  thinking  world  in  an  official  and  authentic  way, 
and  that  even  if  there  should  be  no  settlement  by  this  tribunal  it 
would  finally  result  in  the  crystallization  of  public  opinion  all 
over  the  civilized  world,  and  that  this  would  probably  end  the 
controversy. 

It  is  worthy  of  consideration,  in  view  of  the  decision,  and  the 
criticism  that  has  been  passed  upon  it,  as  showing  that  it  was 
understood  from  the  outset  that  there  never  could  be  any  decision 
unless  one  decided  against  his  own  people,  and  that  the  two 
governments  went  into  the  convention  with  that  intention,  that 
the  treaty  provided  that: 

Three  members  of  the  tribunal  shall  be  appointed  by  the  President  of 
the  United  States  and  three  by  His  Britannic  Majesty.  All  questions  con- 
sidered by  the  tribunal,  including  the  final  award,  shall  be  decided  by  a 
majority  of  all  the  members  thereof. 

And  then  it  further  provided  that: 

The  tribunal  shall  also  take  into  consideration  any  action  of  the  several 
governments,  or  their  respective  representatives,  preliminary  or  subsequent 
to  the  conclusion  of  said  treaties,  so  far  as  the  same  tends  to  show  the 
original  and  effective  understanding  of  the  parties  in  respect  to  the  limits 
of  their  several  territorial  jurisdictions  under  and  by  virtue  of  the  pro- 
visions of  said  treaties. 

That  was  a  very  important  article,  and  you  will  see  at  once 
the  bearing  that  it  had  upon  the  discussion. 

They  might  take  into  consideration  any  action  of  the  several 
governments.  They  could  look  to  the  issuance  of  maps,  or  acts 
of  the  government  or  its  representatives,  not  as  establishing  any 
right  by  occupation,  for  we  could  not  raise  the  question  of  estop- 
pel or  the  question  of  prescription,  but  for  the  purpose  of  show- 
ing the  original  understanding  of  the  parties  in  respect  to  the 
limits  of  their  several  territorial  jurisdictions.  Occupation  and 
failure  to  object  might  be  looked  to  in  order  to  establish  the 
understanding  of  the  original  treaty,  by  the  respective  govern- 
ments.   The  tribunal  did  not  pass  upon  any  question  of  pre- 
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scription  or  adverse  possession,  but  only  upon  the  interpretation 
of  the  treaty  of  1825  and  the  meaning  of  the  words  in  that 
treaty,  and  the  occupation,  possession  and  issuance  of  maps  were 
only  important  in  so  far  as  they  went  to  show  the  intent  of  the 
parties  and  the  interpretation  that  they  had  practically  put  upon 
it.  This  limited  the  scope  of  the  argument  upon  the  question  of 
possession. 

In  conclusion  the  treaty  says: 

Should  there  be  unfortunately  a  failure  of  the  majority  of  the  tribunal 
to  agree  upon  any  of  the  points  submitted  for  their  decision  it  shall  be 
their  duty  to  so  report  in  writing. 

Here  was  a  plain  declaration  that  both  governments  would 
regard  it  as  an  international  misfortune  if  there  should  not  be  a 
conclusion  of  the  question.  A  settlement  was  to  be  based  on  a 
treaty,  having  a  provision  that  each  government  should  have 
three  representatives,  and  with  an  understanding  that  there 
could  not  be  a  conclusion  unless  one  representative  should  find 
against  the  contention  of  his  own  people.  That  indicates  the 
spirit  and  the  standpoint  from  which  the  members  of  this  tri- 
bunal approached  the  decision  of  the  grave  and  important  duties 
imposed  upon  them.  It  ought  not  to  occasion  any  surprise  that 
there  should  be  a  decision  by  one  member  voting  against  the 
contention  of  his  own  people  because  that  was  contemplated  by 
the  treaty,  and  the  hope  was  expressed  that  such  result  would 
be  reached. 

To  set  forth  the  relation  of  the  members  of  the  tribunal  to 
the  question,  its  gravity  and  the  hurtful  results  that  might  follow 
from  inaction  on  the  part  of  the  tribunal,  and  a  failure  to  settle 
the  dispute,  I  shall,  with  your  permission,  read  from  the  steno- 
graphic report  of  my  oral  argument : 

It  was  also  said  (by  the  Solicitor  General)  that  the  tribunal  had  no 
power  to  determine  what  are  sinuosities.  I  hope  that  a  second  thought 
will  bring  him  to  a  different  conclusion  upon  these  questions,  because  if  it 
be  true  that  this  tribunal  cannot  say  what  coast  is,  and  cannot  say  what 
sinuosities  are,  and  if  it  be  true,  as  the  Attorney-General  has  said,  that  the 
treaty  fails  if  there  are  no  mountains  within  ten  marine  leagues  of  the 
coast,  then,  after  all  the  painful  processes  through  which  these  two  gov- 
ernments have  reached  this  treaty,  we  come  to  this  conclusion,  that  they 
have  simply  been  enacting  a  solemn  fiasco,  and  it  would,  I  submit,  after 
the  interest  that  has  been  manifested  by  these  two  governments  in  this 
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question,  after  the  yearning  on  the  part  of  all  true  patriots  of  both 
countries  that  there  might  be  a  happy  settlement  of  this  contention,  be 
nothing  short  of  an  international  calamity  if  the  tribunal  should  find  that 
they  could  not  proceed  to  the  consideration  of  the  merits  of  these  ques- 
tions submitted  to  them,  because  they  have  no  power  to  determine  what 
coast  and  sinuosities  mean. 

The  Senate  and  House  of  Representatives  of  the  United  States  in  1800 
adopted  a  resolution  requesting  the  President  to  enter,  upon  proper  occa- 
sion, into  negotiations  with  other  governments  to  the  end  that  any  differ- 
ences which  could  not  be  adjusted  by  diplomatic  agency  might  be  peace- 
fully settled  by  arbitration,  and  to  this  overture  the  British  House  of 
Commons,  in  1893,  responded  by  a  resolution  expressive  of  its  satisfaction 
and  of  the  hope  that  the  government  of  the  Queen  would  lend  its  ready  co- 
operation. 

In  a  memorable  address  before  the  American  Bar  Association  Lord 
Russell  said: 

"Mr.  President,  I  began  by  speaking  of  the  two  great  divisions,  Amer- 
ican and  British,  of  that  English-speaking  world  which  you  and  I  repre- 
sent to-day,  and  with  one  more  reference  to  them  I  end. 

"Who  can  doubt  the  influence  they  possess  for  insuring  the  healthy 
progress  and  the  peace  of  mankind?  But  if  this  influence  is  to  be  fully  felt 
they  must  work  together  in  cordial  friendship,  each  people  in  its  own 
sphere  of  action.  If  they  have  great  power,  they  also  have  great  respon- 
sibility. No  cause  they  espouse  can  fail;  no  cause  they  oppose  can  tri- 
umph. The  future  is,  in  large  part,  theirs.  They  have  the  making  of 
history  in  the  times  that  are  to  come.  The  greatest  calamity  that  could 
befall  would  be  strife  which  should  divide  them. 

"Let  us  pray  that  this  shall  never  be.  Let  us  pray  that  they,  always 
self-respecting,  each  in  honor  upholding  its  own  flag,  safeguarding  its 
own  heritage  of  right  and  respecting  the  rights  of  others,  each  fin  its  own 
way  fulfilling  its  high  national  destiny,  shall  yet  work  in  harmony  for  the 
progress  and  the  peace  of  the  world." 

I  well  remember  the  genuine  enthusiasm  that  greeted  these  sentiments. 

In  constituting  this  tribunal  and  submitting  for  its  decision  differ- 
ences which  at  an  earlier  period  would  have  been  appealed  to  the  arbitra- 
ment of  arms,  these  two  great  governments,  which  have,  more  than  all 
others,  wrought  to  make  the  dream  of  enlightened  paganism  and  moralists 
a  rule  of  action  among  nations,  have,  by  exalting  above  the  arena  of  brute 
force  this  forum  where  calm  judgment  rules  and  the  principles  of  uni- 
versal justice  have  sway,  given  to  the  world  an  illustrious  proof  of  how 
kindred  peoples,  however  strongly  each  may  be  persuaded  of  the  rightful- 
ness of  its  contention,  arc  animated  by  a  desire  to  give  even  yet  greater 
strength  to  the  bonds  of  amity  which  bind  them  together. 

Other  differences  of  minor  importance,  such  as  those  of  the  Passama- 
quoddy  Bay  and  the  islands  in  the  St.  Lawrence,  have  been  settled  by 
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Commissions  composed  of  an  equal  number  of  representatives,  from  each 
side. 

Looking  to  the  greatness  of  the  interests  here  involved,  and  the  in- 
tensity of  the  feeling  that  has  developed  in  both  countries,  this  tribunal  is 
unique.  It  is  composed  of  six  members,  and  a  majority  vote  is  required 
to  reach  any  result.  The  treaty  provided  that  each  government  should 
appoint  three  members.  While  it  did  not  say  that  none  of  these  should 
be  foreign  to  both  governments,  it  may  be  accepted  that  such  was  its 
purpose.  Each  government  has  acted  on  this  understanding,  and  so  the 
treaty  will  entirely  miscarry,  and  it  must  have  been  so  understood  when 
it  was  signed,  unless  at  least  one  member  shall  decide  against  the  con- 
tention of  his  own  people. 

Notwithstanding  this  certain  condition,  the  United  States  of  America 
and  Great  Britain,  as  they  expressed  it  in  the  treaty,  "equally  desirous  for 
the  friendly  and  final  adjustment"  of  the  differences  between  them,  have 
submitted  their  several  contentions  to  a  tribunal  so  constituted,  relying 
upon  their  considering  the  questions  judicially  and  impartially  upon  the 
arguments  and  evidence  presented,  and  that  each  member  will  decide  them 
"according  to  his  true  judgment." 

The  faith  thus  manifested  that  judgment  and  justice  will  be  exalted 
above  the  plane  where  the  sympathies  that  move  men  have  sway,  chal- 
lenges the  attention  of  mankind  and  distinguishes  this  tribunal  above  all 
others. 

It  does  not  follow  that  a  failure  to  reach  a  decision  will  show  that  such 
faith  was  in  any  degree  misplaced,  for  neither  contention  may  be  so  fully 
sustained  that  an  impartial  mind  can  rest  easily  upon  a  judgment  in  its 
favor;  but  if  a  settlement  of  the  questions  shall  be  reached,  the  event 
will  be  a  triumphant  epoch  in  the  history  of  the  struggle  of  humanitarian 
principles  for  the  substitution  of  something  better  than  war  for  the  sole 
court  for  determining  international  differences.  It  will  illustrate  not  only 
how  judgment,  when  consecrated  by  such  a  trust,  may  prevail  even  over 
national  sympathies,  but  the  reciprocal  confidence  reposed  by  members  of 
the  tribunal  in  the  good  faith  of  their  respective  governments,  which,  in 
entrusting  to  them  such  powers  under  such  a  treaty,  reciting  that  a  failure 
by  a  majority  of  the  tribunal  to  agree  upon  any  of  -the  points  submitted 
for  their  decision  would  be  unfortunate,  gave  the  fullest  assurance  that 
the  conclusions  reached,  however  disappointing,  would  be  accepted  as  a 
righteous  judgment. 

What  could  give  a  higher  inspiration  to  those  who  are  laboring  for  the 
peace  of  the  world  than  a  settlement  by  this  tribunal  of  these  issues,  so 
pregnant  with  possibilities? 

If  it  should  render  a  judgment  practically  unanimous,  it  would  be  the 
strongest  assurance  yet  given  to  humanity  that  Christian  nations  are  tend- 
ing toward  the  only  practicable  realization  of  the  poet's  dream  of  a  Par- 
liament of  Man,  a  federation  of  the  world. 
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It  is  probably  known  to  all  of  you  that  the  tribunal  was  com- 
posed on  the  part  of  Great  Britain  of  Baron  Alverstone,  Chief 
Justice  of  Great  Britain,  Sir  Louis  Jette,  one  of  the  Canadian 
Judges,  and  Mr.  Aylesworth,  a  very  distinguished  lawyer  from 
Toronto ;  and  on  the  part  of  America  of  Secretary  of  War  Elihu 
Root,  Senator  Lodge  and  former  Senator  Turner  of  Washington. 

The  proceedings  were  held  in  the  foreign  office,  in  Downing 
street,  frequently  referred  to  as  Downing  street,  it  being  under- 
stood that  anything  proceeding  from  Downing  street  relates  to 
foreign  affairs.  The  hearing  took  place  in  a  very  magnificent 
room,  beautifully  ornamented,  set  apart  for  proceedings  of  this 
character  and  also  for  public  functions.  Adjoining  that  room 
and  immediately  behind  it  was  another  large  room  which  was 
used  as  a  consulting  room  for  members  of  the  tribunal,  and  im- 
mediately behind  that  was  another  room  hung  round  with  life- 
sized  portraits  of  the  Kings  and  Queens  of  Great  Britain.  In 
this  room  occurred  what  probably  received  more  zealous  attention 
from  many  than  was  accorded  to  any  other  part  of  the  proceed- 
ings, and  that  was  the  daily  lunch  which  was  entirely  in  keeping 
with  the  well  known  hospitality  of  Great  Britain.  The  proceed- 
ings began  at  ten  o'clock  in  the  morning  and  continued  until  half 
past  one,  and  then  there  was  an  adjournment  for  lunch  which 
was  supposed  to  last  a  half  an  hour,  but  sometimes  we  were 
lingering  longer  about  the  festive  board,  and  then  the  argument 
continued  until  four  o'clock.  Under  the  terms  of  the  treaty  each 
government  had  to  file  a  written  or  printed  Case,  supported  by 
such  documentary  evidence  as  was  desired,  within  two  months 
after  the  exchange  of  the  ratifications  of  the  convention,  which 
took  place  March  3,  1903. 

The  evidence  used  in  an  arbitration  case  is  of  a  very  informal 
character.  Most  of  it  would  not  be  permitted  in  an  ordinary 
law  suit.  They  put  in  everything  they  want  to  put  in,  hearsay 
evidence,  newspaper  articles,  letters,  any  kind  of  a  document,  and 
it  goes  in  for  what  it  is  worth.  The  presumption  is  that  judges 
who  are  worthy  of  being  in  such  a  high  position  cannot  be  hood- 
winked or  humbugged  like  a  jury,  and  that  they  will  know  what 
weight  to  give  to  the  testimony.  The  testimony  is  all  ex  parte. 
There  is  no  such  thing  as  cross-examination.  The  evidence  is  put 
in  on  each  side  and  is  given  just  such  weight  as  is  deemed  proper. 
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Within  two  months  after  the  filing  of  the  Case  each  government 
had  to  file  its  Counter-case  which  was  supposed  to  be  in  rebuttal 
of  the  original  Case.  The  Counter-case  was  sustained  by  such 
additional  documentary  evidence  as  was  desired.  Then  within 
two  months,  which  was  on  September  3d,  each  party  had  to  file 
its  written  argument.  This  argument  was  presented  duly  by 
each  side  at  London  at  the  first  meeting  of  the  tribunal. 

It  was  considered  due,  not  only  on  account  of  courtesy,  but  also 
of  the  exalted  position  held  by  Lord  Alverstone,  that  he  should 
be  president  of  the  tribunal.  At  the  first  meeting  on  September 
3d,  an  adjournment  was  taken  to  give  opposite  counsel  time  to 
examine  the  printed  arguments,  and  to  prepare  for  oral  argument, 
which  began  on  September  13th.  It  was  agreed  that  Great  Brit- 
ain should  open,  that  the  United  States  should  close,  that  there 
should  be  three  arguments  on  a  side,  and  that  they  should  alter- 
nate. 

One  incident  occurred  that  was  a  source  of  a  ltttle  mortification 
to  me,  but  it  passed  off  in  a  very  happy  sort  of  a  way.  I  was 
seated  at  lunch,  and  we  were  swapping  anecdotes,  as  is  usual  on 
occasions  of  that  sort,  and  I  told  of  an  incident  that  I  myself  had 
witnessed.  An  old  lawyer  in  Tennessee,  on  a  very  hot  day,  was 
making  a  very  vociferous  and  strenuous  speech.  He  emptied  one' 
pitcher  of  water  and  called  for  another  and  was  disposing  of  that 
in  the  same  expeditious  way  when  his  opponent  got  up  and  re- 
marked that  that  was  the  first  time  that  he  ever  saw  a  windmill 
run  by  water.  I  gave  no  further  thought  to  this  incident,  but 
some  days  afterwards  General  Foster  told  me  that  my  name  was 
in  the  London  papers,  and  I  asked  him  what  he  meant.  He  said : 
"Don't  you  recollect  that  the  Attorney-General  in  his  speech 
turned  over  a  glass  of  water  on  his  papers  and  the  excitement  it 
created  ?  Now,  the  papers  say  that  you  said  that  it  was  the  first 
time  you  ever  saw  a  windmill  run  by  water."  I  had  to  appoint 
General  Foster  as  Minister  Extraordinary  and  Plenipotentiary 
to  straighten  it  out,  but  fortunately  the  Attorney-General  had 
never  heard  of  it,  and  when  it  was  called  to  his  attention  he  said 
he  was  glad  it  got  in  the  papers  because  it  was  a  good  joke  and  if 
this  had  not  occurred  he  might  not  have  heard  it. 

The  first  question  propounded  to  the  tribunal  under  the  treaty 
of  1893  was : 

"What  is  intended  as  the  point  of  commencement  of  the  line?" 
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There  was  no  controversy  about  that.  Each  government  said 
that  the  southernmost  point  was  Cape  Muzon.  This  was  not  a 
part  of  the  mainland  of  Prince  of  Wales  Island,  but  a  point  on  a 
small  island  which  was  appurtenant  to  and  was  recognized  in 
international  law  as  a  part  of  it. 

The  second  question  was,  "What  channel  is  the  Portland 
Channel  ?" 

That  was  the  only  point  that  was  decided  against  the  United 
States.  If  I  am  not  trespassing  too  long  I  will  say  a  few  words 
to  show  you  just  what  that  was.  The  United  States  contended 
that  the  Portland  Channel  meant  by  the  treaty  was  the  channel 
south  of  Wales  and  Pearse  Islands.  Great  Britain  contended 
that  this  line  should  be  drawn  from  Cape  Chacon  through  the 
narrow  body  of  water,  which  on  all  the  modern  maps  is  called 
Pearse  Canal,  and  they  said  that  was  the  Portland  Channel  re- 
ferred to  in  the  treaty.  Beyond  the  head  of  Pearse  Island  and 
Ramsden's  Point,  up  to  the  head  of  Portland  Channel  there  was 
no  controversy.  As  to  what  was  the  Portland  Channel  there  was 
a  very  long  controversy,  and  the  Attorney-General  of  Great  Brit- 
ain contended  that  it  was  a  very  important  point  to  them.  He 
probably  appreciated  that  it  was  the  only  thing  he  could  win  and 
he  devoted  about  three  days  of  his  argument  to  that  question. 
He  made  a  very  elaborate  and  very  able  argument,  especially  on 
that  question.  Vancouver  not  only  published  charts  but  also  a 
narrative.  In  the  narrative  he  stated  that  he  sailed  up  Observa- 
tory Inlet,  left  his  ship  there,  and  in  a  boat  passed  around  Rams- 
den's Point  and  explored  Portland  Canal  and  then  came  down 
the  northern  passage,  and  his  narrative  describes  very  minutely 
this  body  of  water.  He  passed  up  the  coast  and  returned,  and 
in  his  narrative  said  that  he  entered  the  body  of  water  that  he  had 
been  exploring  and  which  he  named  Portland,  after  the  noble 
family  of  Bentinck.  Undoubtedly  if  the  negotiators  had  the  nar- 
rative before  them  and  were  controlled  by  it,  the  contention  that 
he  meant  by  Portland  Canal,  the  northern  passage,  was  correct. 
Judging  from  the  narrative  alone  there  is  no  question  on  earth 
about  that  fact,  and  the  only  argument  we  could  make  on  that 
was  that  the  charts  and  not  the  narrative  was  considered  during 
the  negotiations.  They  referred  to  the  charts  but  they  never  re- 
ferred to  the  narrative  from  beginning  to  end.    The  contention 
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of  the  United  States  was  that  the  charts  furnished  sufficient  infor- 
mation for  their  purposes,  and  that  the  presumption  was  that  they 
would  not  go  into  any  minute  or  microscopic  inspection  of  the 
narrative  to  find  out  what  was  shown  plainly  by  the  charts,  and 
that  probably  they  contented  themselves  with  the  charts.  The 
charts  showed  that  the  longer  arm  above  Ramsden's  Point  was 
named  Portland  Canal,  and  that  the  shorter  was  named  Observa- 
tory Inlet.  From  the  junction  to  the  sea  no  name  was  shown. 
The  rule  is  that  where  two  bodies  of  water  come  together  the 
name  given  to  the  longer  one  controls  from  the  junction  out  to 
the  sea.  It  was  contended  for  the  United  States  that  so  far  as 
the  maps  were  concerned  the  plain  inference  was  either  that  from 
the  junction  out  was  Portland  Canal,  or  that  it  was  an  unnamed 
body  of  the  sea.  If  it  was  the  Portland  Canal,  of  course  that 
meant  the  whole  canal,  and  if  the  whole  was  the  Portland  Canal 
then  the  presumption  of  law  would  come  in  that  the  main  chan- 
nel, an  open  channel,  and  not  a  narrow,  sinuous  or  impracticable 
channel  like  the  northern  one,  was  meant,  and  that  the  contention 
of  Great  Britain  that  the  southern  channel  was  shown  by  the  nar- 
rative to  be  Observatory  Inlet,  was  unavailing  against  the  testi- 
mony of  the  charts. 

It  could  not  be  contended  with  anv  show  of  reason  that  men 
like  George  Canning  and  Stratford  Canning  did  not  know  of  the 
existence  of  Vancouver's  narrative.  They  were  well-informed 
Englishmen  who  occupied  high  diplomatic  positions.  It  was  ar- 
gued that  they  had  never  read  the  narrative  minutely  on  this 
point,  as  no  such  question  was  then  raised,  and  this  was  sustained 
by  the  fact  that  they  never  referred  to  it.  The  members  of  this 
tribunal  came  to  the  conclusion  that  they  not  only  knew  of  the 
narrative  but  that  they  had  examined  it  and  from  such  examina- 
tion understood  that  it  showed  that  the  treaty  made  in  the  light 
of  it  meant  by  Portland  Canal,  the  northern  channel.  So  they 
found  against  the  United  States  on  this  point. 

Much  has  been  said  about  two  small  islands.  There  are  some 
barren  islands  near  the  mouth  of  the  canal  of  no  great  intrinsic 
or  strategic  value.  The  only  reason  that  the  line  was  carried  so 
as  to  throw  the  islands  within  United  States  territory  was 
that  this  was  the  open  and  navigable  way,  and  the  pre- 
sumption was  that  nothing  being  shown  to  the  contrary,  and 
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either  way  being  consistent  with  the  narrative  the  treaty  must 
have  meant  this  practicable  way,  and  not  the  impracticable  way, 
and  upon  this  theory  they  fixed  the  line.  One  reason  why  there 
was  such  objection  on  the  part  of  Canada  is  this :  Port  Simpson 
is  expected  to  be  the  terminus  of  a  transcontinental  railroad,  and 
the  idea  was  that  if  we  had  these  two  islands  we  might  be  able 
to  command  this  port  in  time  of  war.  Investigation  has  shown 
that  this  apprehension  is  not  well  founded. 

The  next  question  was  what  course  the  line  should  take  from 
the  point  of  commencement  to  the  entrance  of  Portland  Channel. 
Of  course  when  they  determined  what  was  Portland  Channel  it 
followed  that  this  line  would  be  the  shortest  between  the  two 
points,  and  it  was  so  determined. 

The  next  question  was  to  what  point  on  the  56th  parallel 
was  the  line  to  be  drawn  from  the  head  of  the  Portland  Chan- 
nel, and  what  course  it  would  follow.  The  treaty  of  1825 
provided  that  the  line  should  proceed  to  the  north  along 
Portland  Channel  to  the  point  where  it  strikes  the  56th  degree 
of  latitude  north.  But  Portland  Channel  does  not  reach  to  the 
56th  parallel.  The  Tribunal  carried  the  line  from  the  head  of  the 
Portland  Channel  between  Bear  River  and  Salmon  River  right 
up  to  the  56th  parallel  and  substantially  in  prolongation  of  the 
line  as  it  proceeded  up  the  Portland  Channel.  Great  Britain  as- 
serted its  right  to  run  the  line  fifty-seven  miles  away  from  and 
almost  due  west  of  the  head  of  the  channel  to  a  point  on  the  56th 
parallel,  and  the  reason  assigned  was  that  the  line  strikes  the 
56th  parallel  at  a  place  where  the  line  and  the  crest  of  the  moun- 
tains were  co-incident. 

The  fifth  question  in  substance  was,  whether  or  not  it  was  the 
intent  and  purpose  of  the  treaty  that  the  listire  should  be  a  con- 
tinuous strip  of  coast  around  the  heads  of  inlets  or  not.  That 
really  was  the  main  point  in  controversy,  and  its  determination 
depended  upon  what  was  meant  by  the  expressions  "coast,"  "sin- 
uosities of  the  coast,"  and  "the  crest  of  the  mountains,"  as  used 
in  the  treaty.  I  have  already  sufficiently  indicated,  without  say- 
ing any  more,  what  the  different  contentions  were  as  to  the  mean- 
ing of  "coast." 

The  sixth  question  became  immaterial  in  view  of  the  finding 
upon  the  fifth. 
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The  seventh  was : 

"What,  if  any  exist,  are  the  mountains  referred  to  as  situated 
parallel  to  the  coast,  which  mountains,  when  within  ten  marine 
leagues  from  the  coast,  are  declared  to  form  the  eastern  bound- 
ary?" 

The  fifth  and  seventh  were  in  effect  treated  together. 

Great  Britain  contended  that  the  mountains  parallel  to  the 
coast  meant  the  mountains  next  to  the  sea,  and  therefore  they 
laid  down  the  line  contended  for  by  them  along  the  mountains 
nearest  to  the  sea  and  carried  it  parallel  to  the  political  coast. 
They  picked  out  the  nearest  peaks  and  ignored  other  peaks  to  the 
interior,  which  were  much  higher,  and  carried  the  line  from  a 
peak  on  one  side  of  an  inlet  across  the  water  to  a  peak  on  the 
opposite  side.  It  crossed  Glacier  Bay,  Taku  Inlet,  Lynn  Canal 
and  other  waters.  The  result  was  that  it  took  from  the  United 
States  every  safe  harbor  on  the  Northwest  coast  of  America,  and 
all  the  mining  establishments  that  Americans  had  been  exploit- 
ing for  twenty  years  along  that  coast.  It  virtually  obliterated  the 
lisiere  which  was  intended  to  be  a  protection  to  Russia,  and  so 
far  from  giving  a  strip  of  continent  it  included  in  the  Hsifoe  al- 
most as  much  water  as  land.  Under  that  contention  they  really 
made  a  coast  out  of  water.  The  United  States  indicated  on  their 
maps  a  theoretical  line.  We  did  not  claim  that  it  was  where  the 
actual  line  would  run,  but  we  said  that  there  were  no  mountains 
in  that  region  which  formed  any  such  crest  as  had  been  depicted 
on  Vancouver's  map,  that  out  of  this  mere  jumble  of  mountains 
no  such  crest  could  be  formed,  that  in  the  absence  of  such  moun- 
tains a  line  should  be  drawn  ten  marine  leagues  from  and  parallel 
to  the  sinuosities  of  the  coast,  meaning  by  coast  the  entire  physi- 
cal coast,  thus  making  the  measurements  from  the  heads  of  the 
inlets. 

The  tribunal  held  to  the  contention  of  the  United 
States  as  to  the  meaning  of  "coast,"  and  that  the  line  could  not 
cross  these  waters.  They  discarded  the  contention  that  there 
must  be  a  defined  and  continuous  crest  of  mountains  in  order  to 
bring  the  mountains  into  consideration.  They  carried  the  line  up 
Portland  Channel  to  the  56th  degree  and  then  selected  high  peaks 
as  shown  by  the  survey  as  being  the  crest  contemplated  by  the 
treaty.    This  conformed  to  the  contention  of  the  United  States 
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in  two  respects,  viz. :  That  the  coast  in  reference  to  which  this 
line  was  to  be  drawn  was  a  physical  coast  and  that  the  moun- 
tains out  of  which  they  were  making  this  crest  were  mountains 
which  ran  all  around  the  coast  and  bore  exactly  the  same  relation 
to  the  inlets  as  the  mountains  depicted  by  Vancouver's  map. 
As  a  matter  of  fact  the  line  laid  down  by  the  tribunal  goes  further 
into  the  interior  than  the  supposed  crest  of  mountains  depicted 
upon  Vancouver's  map. 

There  can  be  no  question  whatever  as  to  the  value  of  the  re- 
sults of  this  contest,  because  without  it  the  United  States  would 
have  lost  all  of  the  establishments  along  the  coast,  and  Skagway, 
which  is  a  town  of  some  500  inhabitants.  Dyea  was  a  town  of 
considerable  size,  but  after  the  railroad  was  started  out  from 
Skagway  it  took  all  of  the  business  and  Dyea  shrunk  gradually, 
and  at  the  last  accounts  there  was  only  one  man  there  and  he  was 
said  to  be  in  jail.  All  of  the  ports  and  harbors  along  these  waters 
and  all  of  the  gold  mines  located  along  that  section  of  the  coun- 
try would  have  been  lost.  The  development  of  the  country  has 
hardly  begun.  It  has  never  been  exploited  to  any  great  extent, 
and  no  one  has  ever  placed  an  estimate  upon  its  value.  It  cer- 
tainly goes  far  beyond  the  conception  the  United  States  had  of  it 
at  the  time  of  the  purchase.  The  United  States  have  gotten  now 
from  the  seal  industry  and  other  sources  more  than  Alaska  cost, 
and  I  have  no  doubt  at  all  that  the  vast  country  drained  by  the 
Yukon  River  and  through  which  railroads  are  now  being  built, 
will  prove  of  great  value.  Mines  are  being  discovered,  and  a 
large  part  of  it  is  adapted  to  agriculture,  for  raising  grain, 
grasses  and  vegetables,  and  I  look  forward  confidently  to  a  very 
large  development  in  every  way  in  the  islands  along  the  coast. 

Our  friends  in  Canada,  of  course,  have  been  very  much  disap- 
pointed. The  British  agent,  Sir  Clifford  Sifton,  expressed  his 
disappointment,  but  with  no  bitterness,  and  it  would  have  been 
impossible  for  any  man  to  have  conducted  himself  with  more  dig- 
nity and  graciousness  than  he  did  after  the  decision  of  the  tribu- 
nal. It  goes  without  saying  that  the  distinguished  counsel  for 
Great  Britain  bore  themselves  with  the  courtesy  that  has  always 
characterized  the  best  representatives  of  the  profession,  whether 
in  victory  or  in  defeat.  I  believe  that  after  time  has  come  for 
reflection  our  friends  in  Canada  will  reach  the  conclusion  that 
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there  has  been  gained  more  for  them  and  for  the  ages  that  are 
to  come  through  the  spirit  of  arbitration  that  prevailed  in  this 
case  than  will  be  possibly  lost  to  them,  valuable  as  may  be  what 
they  contended  for,  and  certainly  this  positive  gain  will  far  exceed 
in  value  any  well-founded  claim,  because  except  in  respect  to 
Portland  Channel,  it  will  be  very  clear  to  any  one  who  has  exam- 
ined this  record  and  gone  fully  into  the  case  that  Canada  had  no 
substantial  claim  on  the  main  question  at  all,  and  that  while  the 
United  States  achieved  a  victory  it  was  no  more  than  it  ought 
to  have  done.  It  had  the  better  side  of  the  lawsuit  and  the  bet- 
ter side  to  argue. 
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CONSTITUTION. 


Article  L 
Objects. 

The  objects  of  the  Association  are  to  foster  legal  science,  maintain  the 
honor  and  dignity  of  the  profession  of  law,  to  cultivate  professional  ethics 
and  social  intercourse  among  its  members,  and  to  promote  improvements 
in  the  law  and  the  modes  of  its  administration. 

Article  II. 

Election  of  Members. 

All  nominations  for  membership  shall  be  made  by  the  Local  Council  of 
a  county  or  Bar  Association  when  such  Local  Council  or  Bar  Association 
exists;  when  there  is  no  Local  Council  or  Bar  Association  in  any  county, 
nominations  for  such  county  shall  be  made  by  the  Central  Council.  Alt 
nominations  thus  made  or  approved  shall  be  reported  by  the  council  to 
the  Association,  and  all  whose  names  are  reported  thereupon  become  mem- 
•  bers  of  the  Association;  provided,  that  if  any  member  demands  a  vote 
upon  any  name  thus  reported,  the  Association  shall  thereupon  vote  there- 
on by  ballot.  Five  negative  votes  shall  be  sufficient  to  defeat  any  election 
for  membership.  But  interim,  the  Central  Council,  upon  recommendation 
of  any  Local  Council,  shall  have  the  power  to  elect  applicants  to  mem- 
bership. 

Article  III. 
Membership. 

Any  person  shall  be  eligible  to  membership  in  this  Association  who 
shall  be  a  member  of  the  bar  of  this  State,  in  good  standing,  and  who 
shall  also  be  nominated  as  herein  provided. 

Article  IV. 
Officers. 

The  officers  of  this  Association  shall  consist  of  one  President,  three 
Vice-Presidents,  a  Secretary  and  Treasurer,  a  Central  Council,  who  shjall 
be  the  Board  of  Directors,  under  the  charter,  to  be  chosen  by  the  Asso- 
ciation. One  of  the  members  of  the  Central  Council  shall  be  its  chairman. 
Each  of  these  officers  shall  be  elected  at  each  annual  meeting  for  the  next 
ensuing  year,  but  the  same  person  shall  not  be  elected  President  for  two 
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years  in  succession.  All  such  elections  shall  be  by  ballot.  The  officers 
elected  shall  hold  office  until  their  successors  are  elected  and  qualified 
according  to  the  constitution  and  by-laws. 

Article  V. 
Central  Council. 

The  Central  Council  shall  consist  of  five  members,  and  shall  be,  at  all 
times,  an  advisory  board  for  consultation  and  conference,  when  called  on 
for  that  purpose  by  the  President,  or  any  Vice-President  who  may,  for 
the  time  being,  be  acting  as  President. 

Article  VI. 
Local  Council. 

The  President,  by  and  with  the  advice  and  consent  of  the  Central  Coun- 
cil, may  establish  a  Local  Council  in  any  county  in  the  State  by  issuing 
a  warrant  to  that  effect,  naming  therein  the  persons  composing  such  Local 
Council.  Each  Local  Council  shall  not  consist  of  less  than  three  nor  more 
than  seven  members.  No  person  shall  be  eligible  to  appointment  as  a 
member  of  any  Local  Council  who  is  not  at  the  time  a  member  of  this 
Association. 

Article  VII. 

Election  of  Members. 

All  members  of  this  convention  signing  the  charter,  and  all  members 
elected  as  herein  provided  shall  become  members  of  the  Association  upon 
the  payment  of  the  admission  fee  as  herein  provided  for.  But  after  the 
adjournment  of  this  convention  all  nominations  for  membership  shall  be 
made  as  herein  provided. 

Article  VIII. 
Annual  Dues. 

Each  member  shall  pay  three  dollars  to  the  Treasurer  as  annual  dues, 
and  no  person  shall  be  qualified  to  exercise  any  privileges  of  membership 
who  is  in  default.  Such  dues  shall  be  payable,  and  the  payment  thereof 
enforced,  as  may  be  provided  by  the  by-laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge.  The  ad- 
mission fee  shall  be  three  dollars,  to  be  paid  as  the  member  is  elected. 
The  admission  fee  shall  be  in  lieu  of  all  dues  for  the  first  year. 

Article  IX. 

Adoption  of  Amendments  of  By-Lazvs. 

By-laws  may  be  adopted  or  amended  at  any  annual  meeting  of  the 
Association  by  a  majority  of  the  members  present. 
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Article  X. 
Committees. 

The  following  committees  shall  be  annually  appointed  by  the  President 
for  the  year  ensuing,  and  shall  consist  of  five  members  each: 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 

5.  On  Grievances. 

6.  On  Obituaries  and  Memorials. 

A  majority  of  those  members  of  any  committee,  or  of  the  Central 
Council,  who  may  be  present  at  any  meeting  of  such  committee  or  coun- 
cil, shall  constitute  a  quorum  for  the  purpose  of  such  meeting.  Vacancies 
in  any  office  provided  for  by  the  constitution  shall  be  filled  by  appointment 
by  the  President,  and  the  appointees  shall  hold  office  until  the  next  meet- 
ing of  the  Association. 

Article  XI. 
Central  Council. 

The  Central  Council  shall  perform  such  duties  as  may  be  assigned  to 
them  by  the  President,  or  as  may  be  defined  by  the  by-laws,  except  as 
herein  otherwise  directed. 

Article  XII. 

Meeting  of  the  Association. 

This  Association  shall  meet  annually,  at  such  time  and  place  as  the 
Central  Council  may  select,  and  those  present  at  such  meeting  shall  con- 
stitute a  quorum.  The  Secretary  shall  give  sixty  days'  notice  of  time 
and  place  of  such  meeting,  either  by  publication  in  a  public  newspaper  or 
by  personal  communication. 

Article  XIII. 

Duties  of  the  President. 

The  President  shall  open  each  annual  meeting  of  the  Association  with 
an  address,  in  which  he  shall  communicate  the  most  noteworthy  changes 
in  the  statute  law,  on  points  of  general  interest,  made  in  the  State  and 
by  the  Congress  during  the  preceding  year. 

Article  XIV. 

Alterations  or  Amendments  of  the  Constitution. 

This  constitution  may  be  altered  or  amended  by  a  vote  of  three-fourths 
of  the  members  present  at  any  annual  meeting,  but  no  such  change  shall 
be  made  at  any  meeting  at  which  less  than  twenty  members  are  present. 
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Article  XV. 

Duties  of  the  Local  Council. 

Each  Local  Council  shall  perform  such  duties  as  it  may  be  called  upon 
to  perform  by  the  President,  or  as  may  be  defined  by  the  by-laws. 

Article  XVI. 

Suspension  of  Members. 

Any  member  of  the  Association  may  be  suspended  or  expelled  for  mis- 
conduct in  his  relations  to  this  Association,  or  in  his  profession,  on  con- 
viction thereof,  in  such  manner  as  may  be  prescribed  by  the  by-laws. 
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BY-LAWS. 


I.  — PRESIDENT. 

The  President  shall  preside  at  all  meetings  of  the  Association,  and  in 
case  of  absence,  one  of  the  Vice-Presidents  shall  preside. 

II.  — SECRETARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the  Association, 
and  of  all  other  matters  of  which  record  shall  be  deemed  advisable  by 
the  Association,  and  shall  conduct  the  correspondence  of  the  Association, 
with  the  concurrence  of  the  President.  He  shall  notify  the  officers  and 
members  of  their  election,  and  shall  keep  a  roll  of  the  members,  and  shall 
issue  notices  of  all  meetings. 

III.— SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect,  and,  under  the  direction  of 
the  Central  Council,  disburse  all  funds  of  the  Association ;  he  shall  report 
annually,  and  oftener,  if  required;  he  shall  keep  regular  accounts,  which 
shall  be  at  all  times  open  to  inspection  of  the  members  of  the  Association. 
His  accounts  shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office  the  incumbent  shall  execute  a  bond,  with 
good  and  sufficient  surety,  to  be  approved  by  the  President,  payable  to 
the  President  and  his  successors  in  office,  in  the  sum  of  one  thousand 
dollars,  for  the  use  of  the  Association,  and  conditioned  that  he  will  well 
and  faithfully  perform  the  duties  of  his  office  so  long  as  he  discharges  any 
ot  the  duties  thereof. 

IV.—  CENTRAL  COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three  months,  and 
oftener  if  called  together  by  the  President.  They  shall  have  power  to 
make  such  regulations,  not  inconsistent  with  the  constitution  and  by-laws, 
as  shall  be  necessary  for  the  protection  of  the  property  of  the  Association, 
and  for  the  preservation  of  good  order  in  the  conduct  of  its  affairs.  They 
shall  keep  a  record  of  the  proceedings,  which  shall  be  read  at  the  ensuing 
meeting  of  the  Association;  and  it  shall  be  their  duty  to  present  business 
for  the  Association.  They  shall  have  no  power  to  make  the  Association 
liable  for  any  debts  amounting  to  more  than  half  the  amount  in  the 
Treasurer's  hands  in  cash,  and  not  subject  to  prior  liabilities.    They  shall 
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perform  such  other  duties  as  are  required  of  them  by  the  constitution,  or 
as  may  be  assigned  to  them  by  the  President. 

ORDER  OF  BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Association  the 
order  of  business  shall  be  as  follows: 

E.  Reading  minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 

4.  Report  of  Central  Council.  «,  • 

5.  Election,  if  any,  to  membership. 

6.  Report  of  other  standing  committees. 

7.  Report  of  special  committees. 

8.  Miscellaneous' committees. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the  majority  of  the 
members  present. 

No  person  in  discussion  shall  occupy  more  than  ten  minutes  at  a  time, 
nor  be  heard  more  than  twice  on  the  same  subject. 

The  parliamentary  rules  and  orders  contained  in  Cushing's  Manual, 
except  as  otherwise  herein  provided,  shall  govern  all  meetings  of  the 
Association. 

VI.— MEMBERS-ELECT. 

If  any  person  elected  does  not.  within  one  month  bfter  notice  of  his 
election,  signify  his  acceptance  of  membership  by  a  letter  to  the  Secretary 
to  that  effect,  and  by  payment  of  his  admission  fee.  he  shall  be  deemed 
to  have  declined  to  become  a  member. 

VII— COMMITTEES. 

In  pursuance  of  Article  X  of  the  Constitution,  there  shall  be  the  fol- 
lowing standing  committees : 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall  be 
charged  with  the  duty  of  attention  to  all  proposed  changes  in  the  law,  and 
of  recommending  such  as,  in  their  opinion,  may  be  entitled  to  favorable 
consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial  Procedure, 
who  shall  be  charged  with  the  duty  of  the  observation  of  the  working  of 
our  judicial  system,  the  collection  of  information,  the  entertaining  and 
examination  of  projects  for  a  change  or  reform  in  the  system,  arid  of 
recommending  from  time  to  time  to  the  Association  such  action  as  they 
may  deem  expedient. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the  Bar,  who 
shall  be  charged  with  the  duty  of  examining  and  reporting  what  change 
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it  is  expedient  to  propose  in  the  system  and  mode  of  legal  education,  and 
of  admission  to  the  practice  of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  of  Publication,  who  shall  be  charged  with  the  duty 
of  examining  and  reporting  upon  all  matters  proposed  to  be  published 
by  authority  of  the  Association,  and  pertaining  to  any  of  the  subjects  for 
the  advancement  of  which  the  Association  is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with  the  hearing  ' 
of  all  complaints  which  may  be  made  in  matters  affecting  the  interest 
of  the  legal  profession  and  the  practice  of  law,  and  the  administration 
of  justice,  and  to  report  the  same  to  this  Association,  with  such  recom- 
mendations as  they  may  deem  advisable;  and  said  committee  shall,  in 
behalf  of  the  Association,  institute  and  carry  on  such  proceedings  against 
offenders,  and  to  such  extent  as  the  Association  may  order,  the  cost  of 
such  proceedings  to  be  paid  by  the  Treasurer,  on  the  warrant  of  the  Cen- 
tral Council,  out  of  moneys  subject  to  be  appropriated  by  them. 

VIII.-APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  members,  ami 
shall  be  appointed  annually  by  the  President  of  the  Association,  and  shall 
continue  in  office  until  the  annual  meeting  of  the  Association  next  after 
their  appointment,  and  until  their  successors  are  appointed,  with  power 
to  adopt  rules  for  their  own  government,  not  inconsistent  with  the  con- 
stitution or  these  by-laws.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the  meetings 
of  the  committee,  unexcused,  shall  be  deemed  a  resignation  by  the  member 
so  absent  from  his  place  upon  the  committee.  Any  standing  committee 
of  the  Association  may,  by  rule,  impose  upon  its  members  a  fine  for  non- 
attendance,  and  may  provide  for  the  disposition  of  the  fines  collected 
under  such  rule. 

IX.— CHARGES  AGAINST  MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member  of  the 
Association  for  misconduct  in  his  relations  to  this  Association,  or  in  his 
profession,  the  member  or  members  preferring  such  complaint  shall  pre- 
sent it  to  the  Committee  on  Grievances,  in  writing,  and  subscribed  by 
him  or  them,  plainly  stating  the  matter  complained  of,  with  particulars 
of  time,  place  and  circumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and  if  they  are 
of  the  opinion  that  the  matter  therein  alleged  is  of  sufficient  importance, 
shall  cause  a  copy  of  the  complaint,  together  with  a  notice  of  not  less  than 
five  days,  of  the  time  and  place  when  the  committee  will  meet  for  the 
consideration  thereof,  to  be  served  on  the  member  complained  of.  either 
personally  or  by  leaving  the  same  at  his  place  of  business  during  the 
office  hours,  properly  addressed  to  him.  If,  after  hearing  his  explana- 
tions, the  committee  shall  deem  it  proper  that  there  shall  be  a  trial  of  the 
16 
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charge,  they  shall  cause  a  similar  notice  of  five  days  of  the  time  and  place 
of  trial  to  be  served  on  the  party  complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses,  their 
names  and  place  of  residence,  who  it  is  proposed  shall  be  examined  to 
sustain  the  charge,  which  shall  accompany  the  complaint  when  made  to 
the  committee;  and  when  the  day  is  set  for  trial  the  member  complained 
of,  upon  his  demand  therefor,  shall  be  entitled  to  a  copy  of  said  list 
of  witnesses.  At  the  time  and  place  appointed  for  the  trial,  or  at  such 
other  time  as  may  be  granted  by  the  committee,  the  member  complained 
of  shall  file  a  written  answer  or  defense.  Should  he  fail  to  do  so,  the 
committee  may  proceed  thereupon  to  the  consideration  of  the  complaint. 

The  committee  shall  thereupon,  and  at  such  other  times  and  places  as 
they  may  adjourn  to,  proceed  to  hear  the  evidence  adduced  and  try  the 
complaint,  and  shall  determine  all  questions  of  evidence. 

The  complainant,  and  the  member  complained  of.  shall  each  be  allowed 
to  appear  personally  and  by  counsel,  who  must  be  members  of  the  Asso- 
ciation ;  and  the  complainant,  and  the  member  complained  of.  shall  each 
be  competent  witnesses.  The  witnesses  shall  vouch  for  the  truth  of  their 
statements  on  their  word  of  honor.  The  committee  shall  nave  power  to 
summon  witnesses;  and  if  any  such  witnesses  are  members  of  the  Asso- 
ciation, a  neglect  or  refusal  to  appear  may  be  reported  to  the  Association 
by  the  committee,  and  treated  as  a  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present  at  the  trial, 
except  that  a  less  number  must  adjourn  from  time  to  time,  shall  hear  and 
decide  the  allegations  submitted  to  them ;  and  if  they  find  the  complaint, 
or  any  material  part  of  it,  to  be  true,  they  shall  so  report  to  the  Associa- 
tion, with  their  recommendation  as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  member  com- 
plained of,  and  if  the  decision  be  that  the  complaint,  or  any  material  part 
thereof,  is  true,  and  in  that  case  only,  the  committee  shall  also  serve  a 
copy  of  the  complaint,  answer,  if  there  be  an  answer,  and  decision  on 
the  President  of  the  Association ;  and  if  requested,  either  by  the  member 
or  members  complaining,  or  the  member  complained  of,  shall  annex  thereto 
a  copy  of  the  evidence  taken,  which  said  document  shall  be  regarded  as 
a  report  of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association  at  an 
annual,  stated  or  adjourned  meeting  of  the  Association,  and  of  which 
the  member  complained  of  shall  have  due  notice,  to  be  served  upon  him 
by  direction  of  the  committee.  The  committee  shall  thereupon  proceed  to 
take  such  action  on  said  report  as  they  may  see  fit,  provided  only  that  no 
member  shall  be  expelled  unless  by  the  vote  of  two-thirds  of  the  members 
present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  member  complained 
of  may  object,  for  cause,  to  any  of  the  members  of  said  committee,  which 
said  causes  he  shall  state  in  writing  and  present  to  the  committee.  There- 
upon the  committee  shall  report  the  facts  to  the  President,  and  inclose  to 
him  a  copy  of  the  objection  for  cause;  and  the  President  shall  forth- 
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with  summon  the  Central  Council  to  meet  with  him  and  determine  what 
weight,  if  any,  the  objections  for  cause  are  justly  entitled  to  have;  and 
if  the  President  and  a  majority  of  the  Central  Council  present  and  voting 
shall  determine  that  the  objections  for  cause  are  not  well  taken,  and  the 
same  are  overruled,  the  President  shall  so  inform  the  Committee  on 
Grievances;  but  if  the  President  and  a  majority  of  the  Central  Council, 
as  aforesaid,  shall  determine  that  any  of  said  objections  for  cause,  to  any 
member  of  the  Committee  on  Grievances  is  well  taken,  then  the  President 
shall  so  inform  said  committee,  and  forthwith  appoint  another  member 
or  members  to  supply  the  temporary  vacancy  caused  thereby;  and  the 
method  herein  provided  shall  be  resorted  to  until  a  committee  is  obtained 
against  whom  the  member  complained  of  urges  no  just  objection  for 
cause. 

If  any  member  of  the  bar  in  the  State  of  Tennessee  shall  collect 
money  in  his  professional  capacity  for  a  client,  and  wrongfully  fail  or 
refuse  to  account  for  the  same,  it  shall  be  the  duty  of  the  President,  or 
any  Vice-President  of  the  Bar  Association  of  Tennessee,  on  complaint 
being  made  to  him  by  any  person,  to  appoint  a  suitable  committee  from 
among  the  members  of  this  Association  to  investigate  the  case,  and  report 
the  facts  to  the  officer  appointing  this  committee;  and  if,  in  the  judgment 
of  that  officer,  a  case  can  be  made  out  against  the  offender,  said  appointing 
officer  shall  order  same  or  another  committee  to  prosecute  the  offender 
in  the  courts  for  disbarment. 

If  any  member  of  the  bar  of  Tennessee  shall  be  guilty  of  any  unpro- 
fessional conduct,  for  which  he  could,  under  the  then  existing  laws  of 
the  land,  be  disbarred,  it  shall  be  the  duty  of  the  President  and  Vice- 
Presidents  of  the  Bar  Association  of  Tennessee  to  proceed  to  have  him 
disbarred,  as  indicated  in  the  by-law  just  preceding  this. 

All  the  foregoing  proceedings  shall  be  kept  secret,  except  as  their  pub 
lication  is  hereinbefore  provided  for,  unless  otherwise  provided  for  by  this 
Association. 

X.— NOMINATIONS  AND  ELECTIONS. 

Nominations  of  candidates  to  fill  the  respective  offices  may  be  made 
at  the  time  of  election  by  any  member,  and  as  many  candidates  may  be 
nominated  for  each  office  as  members  may  wish  to  name,  but  all  elections, 
whether  to  office  or  membership,  must  be  by  ballot.  A  majority  of  the 
votes  cast  shall  be  sufficient  to  elect  to  office,  but  five  negative  votes  shall 
be  sufficient  to  defeat  an  election  to  membership. 

XL— SUPPLYING  VACANCIES. 

All  vacancies  in  any  office  or  committee  of  this  Association  shall  be 
filled  by  appointment  of  the  President,  and  the  persons  thus  appointed  shall 
hold  for  the  unexpired  term  of  his  predecessor;  but  if  a  vacancy  occur  in 
the  office  of  President,  it  shall  be  filled  by  the  Association  at  its  first 
stated  meeting  occurring  more  than  ten  days  after  the  happening  of  such 
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vacancy,  and  the  person  elected  shall  hold  for  the  unexpired  term  of  his 
predecessor. 

XII.— ANNUAL  DUES. 

All  annual  dues  of  this  Association  shall  be  paid  on  or  before  the  first 
day  of  March  in  each  year,  and"  any  member  failing  to  pay  his  annual 
dues  by  that  time  shall  be  in  default,  and.  upon  the  order  of  the  President, 
the  Secretary  shall  strike  the  name  of  such  member  from  the  rolls  of 
membership,  unless  for  good  cause  shown  the  President  shall  excuse  such 
default,  in  which  last  event  the  name  of  such  member  shall,  upon  the 
order  of  the  President,  be  restored  by  the  Secretary  to  the  roll  of  mem- 
bership. 

XIII— AMENDMENT  OF  BY-LAWS. 

These  by-laws  may  be  amended  at  any  stated,  adjourned,  or  annual 
meeting  of  the  Association  by  a  majority  of  those  present. 

XIV.— RESIGNATION  OF  OFFICERS  AND  MEMBERS. 

Any  officer  may  resign  at  any  time  upon  settling  his  accounts  with  the 
Association.  A  member  may  resign  at  any  time  upon  the  payment  of 
all  dues  to  the  Association ;  and  from  the  date  of  the  receipt  by  the 
Secretary  of  a  notice  of  resignation,  with  an  indorsement  thereon  by  the 
Treasurer  that  all  dues  have  been  paid  as  provided,  the  person  giving 
such  notice  shall  cease  to  be  a  member  of  the  Association. 

XV— SALARY  OF  SECRETARY  AND  TREASURER. 

The  annual  salary  of  the  Secretary  and  Treasurer  shall  be  two  hundred 
dollars,  one-half  of  which  shall  be  due  on  the  first  day  of  May,  and  the 
other  half  on  the  first  day  of  November  in  each  year,  but  may  be  paid 
earlier,  or  at  other  times,  if  the  Central  Council  shall,  in  writing,  so  direct; 
but  this  shall  be  in  full  of  all  compensation  to  him.  No  other  officer  of 
the  Association  shall  receive  any  salary  or  compensation. 

XVI.— SPECIAL  MEETING. 

If  the  President  and  Central  Council  shall  determine  that  it  is  necessary 
for  the  Association  to  hold  any  other  meetings  during  the  year  than  the 
regular  annual  meeting,  the  same  shall  be  held  at  such  time  and  place 
as  the  President  and  Central  Council  may  fix,  upon  twenty  days'  notice  of 
such  time  and  place,  to  be  given  by  the  Secretary  by  publication  in  i 
newspaper ;  and  the  Secretary  shall  give  this  notice  upon  the  order  of  the 
President. 

XVII.— NUMBER  OF  PAPERS. 

Not  more  than  six  papers,  in  addition  to  the  regular  order  of  business, 
shall  be  read  at  each  annual  meeting,  and  not  more  than  one  at  each 
of  the  sessions  of  the  Association. 
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XVIII.— LENGTH  OF  PAPERS. 

No  paper  read  before  the  Association  shall  occupy  more  than  thirty 
(30)  minutes. 

XIX. — CENTRAL  COUNCIL  TO   FURNISH   SUMMARY  OF 

REPORTS. 

It  shall  be  the  duty  of  the  chairman  of  each  standing  committee  of  the 
Association  to  send  to  the  Secretary  of  the  Association  at  least  thirty  (30) 
days  before  each  annual  meeting  the  report  and  recommendations  which 
his  committee  intends  to  present  to  the  meeting.  The  Secretary  shall,  as 
soon  as  practicable  after  the  receipt  of  same,  print  and  distribute  to  the 
members  of  the  Association  a  brief  summary  of  the  recommendations 
contained  in  said  reports. 

XX.— HONORARY  MEMBERS. 

All  Chancellors  and  Judges  of  the  Superior  Courts  of  this  State  are 
honorary  members  of  this  Association,  and  they  are  relieved  from  the 
payment  of  admission  fees  and  dues. 
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BILLS  APPROVED. 


The  Association  decided  in  1902  to  publish  in  the  Appendix 
to  the  Minutes  such  bills  as  have  been  approved  and  recommend- 
ed for  passage  by  the  Association  until  the  same  shall  have  been 
enacted  into  law. 


A  BILL 

TO  BE  ENTITLED  "AN   ACT  TO  LIMIT  OR  RESTRICT  THE  RIGHT  TO  AN  APPEAL, 
AN    APPEAL  IN   THE   NATURE   OF   A    WRIT  OF   ERROR,   AND  TO  A 
WRIT  OF  ERROR,  TO  THE   SUPREME   COURT  OF  TEN-  - 
NESSEE,  IN  CERTAIN  CIVIL  CASES." 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Tennessee,  That  the  Supreme  Court  of  Tennessee  shall  not  have  juris- 
diction in  civil  cases,  where  the  matter  in  controversy,  exclusive  of  costs 
and  interest  accrued  since  the  judgment  or  decree  in  the  Court  below, 
is  less  in  value  or  amount  than  two  hundred  and  fifty  dollars,  except  in 
controversies  involving  the  construction  of  any  law  of  the  State  or  United 
States  and  the  Constitutions  thereof,  or  State,  County  or  Municipal  rev- 
enue, or  concerning  the  title  to  or  boundaries  of  land,  the  condemnation 
of  property,  the  probate  of  a  will,  the  appointment  05  qualification  of  a 
personal  representative,  guardian  or  committee  or  concerning  a  mill,  road- 
way, ferry  or  landing;  or  the  right  of  a  corporation  or  county  to  levy  tolls 
or  taxes.  Provided,  hozvever,  any  party  to  any  suit  may  apply  to  the 
Supreme  Court,  or  any  member  thereof,  in  vacation,  for  a  writ  of  error, 
when  upon  petition  filed  for  this  purpose,  pointing  out  errors  of  the  Court 
below,  if  the  Court  or  judge  shall  be  of  the  opinion,  after  an  examination 
of  the  record,  that  there  is  probably  error  in  the  action  of  the  court 
below,  it  shall  grant  the  writ  of  error  as  prayed. 

Sec.  2.  Be  it  further  enacted.  That  all  laws  and  parts  of  laws  in  con- 
flict with  this  Act  be,  and  they  are  hereby,  repealed. 

Sec.  3.  Be  it  further  enacted,  That  this  Act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 
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A  BILL 

TO  BE  ENTITLED  "AN  ACT  TO  AUTHORIZE  CIRCUIT  COURTS  TO  FIX   RULE  DAYS 
AND  TO  MAKE  PROCESS  RETURNABLE  THERETO." 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ten- 
nessee, That  the  Circuit  Court  shall  have  power  to  fix  rule  days;  and 
original  process  and  all  other  process  except  final  process,  which  shall  have 
been  served  five  days  prior  to  any  rule  day,  may  be  made  returnable  there- 
to, and  the  cause  shall  thereupon  proceed  as  if  such  rule  day  were  the 
return  term  of  the  process. 

Sec.  2.  Be  it  further  enacted,  That  this  Act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 

A  BILL 

TO  BE  ENTITLED  "AN  ACT  TO  AMEND  SECTION  204I  OF  THE  CODE  OF  TENNESSEE 

RELATING  TO  CONTINUANCE  OF  CAUSES. 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Tennessee,  That  Section  2941  of  the  Code  of  Tennessee  be  and  the  same 
is  hereby  amended  so  as  to  read  as  follows :  "Any  cause  may  be  continued 
by  consent  of  both  parties,  or  on  sufficient  cause  shown  by  special  affidavit 
setting  forth  the  particular  grounds  upon  which  a  continuance  is  sought, 
the  truth  of  which  may  be  investigated  by  the  Court  in  its  discretion." 

Sec.  2.  Be  it  further  enacted,  That  this  Act  take  effect  from  and  after 
its  passage,  the  public  welfare  requiring  it. 

A  BILL 

TO  BE  ENTITLED  "AN  ACT  TO  REGULATE  AND  GOVERN  APPEALS  IN  THE  NATURE 
OF  A  WRIT  OF  ERROR   FROM  JUDGMENTS  OF  THE  CIRCUIT  COURT, 
AND  TO  REPEAL  ALL  LAWS  OR  PARTS  OF  LAWS 
IN   CONFLICT  WITH   THIS  ACT." 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Tennessee,  That  hereafter  no  appeal  in  the  nature  of  a  writ  of  error  from 
the  judgment  of  the  Circuit  Court  shall  lie  unless  it  specifically  recites  the 
grounds  of  error  relied  on,  and  further  shows  that  said  grounds  were 
properly  presented  to  the  trial  judge  upon  motion  for  a  new  trial,  and 
overruled  by  him ;  and  no  other  grounds  shall  be  considered  by  the  Su- 
preme Court  except  at  its  discretion. 

Sec.  2.  Be  it  further  enacted,  That,  upon  appeal  in  the  nature  of  a 
writ  of  error  from  the  judgment  of  the  Circuit  Court,  the  record  shall 
include  only  such  part  of  the  proceedings  as  may  be  necessary  for  a 
proper  understanding  of  the  specific  errors  assigned;  provided,  however, 
that  the  record  must  include  all  of  the  evidence  whenever  it  is  assigned 
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as  error  either  that  there  is  no  material  evidence  to  support  the  verdict, 
or  that  there  is  such  a  preponderance  of  evidence  against  the  verdict  as 
to  evince  passion  or  prejudice,  or  that  the  damages  are  excessive. 

Sec.  3.  Be  it  further  enacted.  That  all  laws  or  parts  of  laws  in  con- 
flict with  the  provisions  of  this  Act  be  and  the  same  are  hereby  repealed. 

Sec.  4.  Be  it  further  enacted,  That  this  Act  take  effect  from  and 
after  its  passage,  the  public  welfare  requiring  it. 

A  BILL 

TO  BE  ENTITLED  "AN    ACT  TO  REGULATE  THE  TIME  AND  MANNER  OF  FIXING 
THE  CHARGE  OF  THE  COURT  TO  JURIES  IN  CIVIL  CAUSES." 

Section  i.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Tennessee,  That  upon  the  trial  of  any  civil  cause  be'fore  a  jury  in  this 
State,  any  party  thereto  who  has  an  interest  in  the  result  of  such  trial 
may,  before  the  commencement  of  the  argument  to  the  jury,  tender  to 
the  Court  instructions  in  writing,  properly  numbered,  to  be  given  to  the 
jury,  and  require  the  Court  to  indicate  before  the  argument  such  as  will 
be  given,  by  writing  opposite  each  words  "given,"  "given  as  modified 
by  the  Court,"  or  "refused."  And  if  the  Court  desires,  it  may  hear 
argument  thereon  by  the  respective  attorneys  before  acting  on  the  instruc- 
tions tendered.  And  thereupon,  during  the  argument  to  the  jury,  any  in- 
struction .so  indicated  to  be  given  may  be  read  to  the  jury  as  the  law  of 
such  jury  is  instructed  by  the  Court.  And  the  Court  may  upon  its  own 
motion,  and  shall,  upon  the  application  of  either  party,  also  before  the 
commencement  of  the  argument,  lay  before  the  parties  any  instructions 
properly  numbered  which  it  will  give  to  the  jury;  and  thereupon  the  same 
may  be  read  by  any  of  the  attorneys  to  the  jury  as  the  law  while  making 
an  argument  to  the  jury;  provided,  hoxvever,  the  Court  may  give  to  the 
jury  such  other  instructions,  with  those  already  approved,  at  the  close 
of  the  argument  as  may  be  necessary  to  fully  present  the  law  to  the  jury 
and  secure  the  ends  of  justice. 
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State  Bar  Ass'n  of  Indiana. ...  Wm.  P.  Breen.  Ft.  Wayne  Merrill  Moores,  Indianapolis. 

Iowa  State  Bar  Association  Geo.  W.  Wakefield,  Sioux  City.  Sam  S.  Wright,  Tipton. 

Kansas  State  Bar  Association. ..  J.  G.  Slonecker,  Topeka  D.  A.  Valentine,  Topeka. 

Kentucky  State  Bar  Ass'n  Luther  C.  Willis,  Shelbyville. ..  Bernard  Flexner,  Louisville. 

Louisiana   Bar  Association  B.  McCloskey,  New  Orleans  W.  S.  Benedict,  New  Orleans. 

Maine  State  Bar  Association. ..  Jos.  C.  Holman,  Farmington  Leslie  C.  Cornish,  Augusta. 

Alaryland  State  Bar  Ass'n  Geo.   Whitlock,   Baltimore  .Jas.  V.  Dennis,  Baltimore. 

Michigan  State  Bar  Ass'n  R.  C.  Ostrander,  Lansing  Wm.  J.  Landman,  Gr.  Rapids. 

Minnesota  State  Bar  Ass'n  Fred.  V.  Brown,  Minneapolis. .  Chas.  \V.  Farnham,  St.  Paul. 

Missouri  Bar  Association  F.  L.  Schofield,  Hannibal  C.  F.  Gallenkamp,  St.  Louis. 

Montana  Bar  Association  P.  H.  Leslie,  Helena  Edward  C.  Russel,  Helena. 

Nebraska  State  Bar  Ass'n  John  L.  Webster,  Omaha  Koscoe  Pound,  Lincoln. 

Bar  Ass'n  State  New  Hampshire. Oliver  E.  Branch,  Manchester. .  Arthur  H.  Chase,  Concord. 

New  Jersey  State  Bar  Ass'n  Jas.  J.  Bergen,  Summerville  Albert  C.  Wall,  Jersey  City. 

New  Mexico  Bar  Association. .  A.  H.  Harllee,  Silver  City  Edward  L.  Bartlett,  Santa  Fe. 

New  York  State  Bar  Ass'n  John  G.  Milburn,  Buffalo  Fred.  E.  Wadhams.  Albany. 

North  Carolina  Bar  Ass'n  W.  D.  Pruden,  Edenton  J.  Crawford  Biggs,  Durham. 

Bar  Ass'n  of  North  Dakota  J.  H.  Bossard,  Grand  Forks  W.  H.  Thomas,  Leeds. 

Ohio  State  Bar  Association  Henry  J.   Booth,  Columbus. ...  W.  H.  A.  Read,  Toledo. 

Oregon  Bar  Association  Geo.  II    Burnett,  Salem  A.  F.  Flegcl,  Portland. 

Pennsylvania   Bar  Association ..  Nathaniel  Ewing,  Uniontown. . .  Wm.  H.  Staake,  Philadelphia. 

The  Rhode  Island  Bar  Ass'n  Francis  Colwell,  Providence  Wm.  A.  Morgan,  Providence. 

South  Carolina  Bar  Ass'n  J.  E.  McDonald,  Winnsboro  Hunter  A.  Gibbes,  Columbia. 

South  Dakota  Bar  Ass'n  Thomas  Stirling,  Redfield  John  H.  Voorhees,  Sioux  Falls. 

Bar  Ass'n  of  Tennessee  John  H.  Henderson,  Franklin. .  Robert   Lusk,  Nashville. 

Texas  Bar  Association  1'.  S.  Reese,  Austin  A.  E.  Wilkinson,  Austin. 

State  Bar  Ass'n  of  Utah  Andrew  Howat,  Salt  Lake  City.  J.  W.  Thompson,  Salt  Lake  City. 

Vermont  Bar  Association  Wilder  L.  Burnap,  Burlington. .  John  H.  Mimms,  St.  Albans. 

Virginia  State  Bar  Association. .  Alex.   Hamilton,   Petersburg  Eugene  C.  Massie,  Richmond. 

Washington   State   Bar  Ass'n..  Wm.  A.  Peters,  Seattle  Eugene  G.  Kreider,  Olympia. 

West  Virginia  Bar  Ass'n  W.  W.  Brannon,  Weston  Nelson  C.  Hubbard,  Wheeling. 

State  Bar  Ass'n  of  Wisconsin...!".  C.  Winkler,  Milwaukee  C.   I.   Haring,  Milwaukee. 
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PROCEEDINGS 

OF  THE 


BAR  ASSOCIATION  OF  TENNESSEE 

AT  THE  , 

TWENTY-FOURTH  ANNUAL  MEETING 

HELD  AT  LOOKOUT  MOUNTAIN,  TENN., 
July  19,  20  and  21,  1905. 


MORNING  SESSION,  10  A,  M. 

The  meeting  was  called  to  order  by  President  J.  H.  Hender- 
son, who  congratulated  the  Association  on  the  gratifying  attend- 
ance at  the  opening  session  and  announced  that  the  Association 
was  to  be  welcomed  by  the  Hon.  Foster  V.  Brown,  of  Chatta- 
nooga, representing  the  Chattanooga  bar. 

The  Hon.  Foster  V.  Brown  then  read  the  following  address: 

Mr.  President  and  Gentlemen  of  the  Association: 

It  is  an  exceedingly  pleasant  duty  assigned  me — to  extend  on  behalf 
of  the  bar  of  Chattanooga  to  this  Association  a  cordial  and  hearty  wel- 
come. 

You  have  met  here  many  times  before,  and  your  meetings  have  always 
been  appreciated  by  our  bar.  but  you  have  never  met  here  before  when 
the  prospects  of  a  well-attended  meeting  and  promise  of  good  work  and 
good  results  were  so  flattering.  Our  bar  now  fully  understands  and 
appreciates  the  good  which  this  Association  may  do  its  members,  and 
the  greater  good  it  may  render  the  State,  and  we  have  fully  determined 
to  join  our  brethren  in  other  parts  of  the  State  in  an  earnest  effort  to 
make  this  Association  a  power  and  a  force  for  good  in  Tennessee. 

While  we  may  leave  our  briefs,  our  books,  our  courts,  our  clients, 
and  our  everyday  work  behind,  and  while  we  may  profit  by  the  social 
intercourse  incident  to  this  coming  together,  still  we  must  not  forget  that 
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a  lawyer  in  a  republic  is  always  more  or  less  a  public  man  and,  especially 
in  this  country,  largely  responsible  for  the  ideals  of  citizenship  whatever 
they  may  be,  and  the  character  of  government,  State  and  National,  and 
we  must  not  forget  that  there  is  always  earnest,  serious  work  for  the 
legal  profession  in  its  relations  to  the  public  and  public  questions. 

The  American  lawyer  has  always  borne  a  creditable  and  conspicuous 
part  in  governmental  affairs  in  this  country,  and,  be  it  said  to  his  credit,  ' 
he  has  always  stood  for  constitutional  liberty  and  the  rights  of  man. 

There  never  has  been  a  time  when  the  legal  profession  of  this  country 
has  been  lacking  in  patriotism  and  devotion  to  country,  and  it  seems  to 
me  the  American  lawyer  has  been  and  is  to-day  the  most  unselfish  mem- 
ber of  the  community  and  more  disposed  to  sacrifice  his  own  interests  to 
advance  the  public  good.  The  American  lawyer,  from  the  time  of  the 
American  Revolution,  has  not  only  largely  controlled  public  sentiment 
but  has  created  public  sentiment  on  all  great  questions.  He  has  been 
the  leader  of  his  people  in  every  community  in  this  country — creating, 
moulding,  controlling  public  sentiment  and  public  affairs,  and,  as  the 
New  York  Times  declared  the  other  day,  in  an  editorial,  "he  is  to-day 
the  controller  and  the  guide  of  the  Government." 

The  world  has  never  seen  more  marvelous  prosperity  than  we  enjoy 
to-day,  and  this  prosperity  is  not  ephemeral,  and  the  world  has  never 
known  a  more  beneficent  government;  and  the  world  has  never  known 
a  government  where  the  rights  of  individual  man  were  so  secure,  and  to 
the  American  lawyer  is  largely  due  this  happy  condition  of  affairs. 

The  natural  resources  of  this  country  have  often  been  the  subject  of 
eulogy.  Far  more  worthy  of  our  national  pride  is  its  resourcefulness  in 
men.  The  latest  illustration  of  this  true  national  wealth  is  afforded  by 
the  fact  that  Elihu  Root  succeeds  John  Hay  as  Secretary  of  State. 
Lyman  Abbott,  speaking  of  this,  says:  "He  (Root)  does  not  bring  to  the 
office  John  Hay's  life-long  experience  in  diplomacy,  but  he  brings  what 
John  Hay  did  not  possess — an  expert  knowledge  in  constitutional  and 
international  law.  And  he  brings  the  same  clear  vision,  the  same  patri- 
otic devotion  to  his  country,  the  same  faith  in  its  destiny,  and  the  same 
high  ideal  regarding  its  duties." 

Whatever  our  political  faith  may  be,  I  am  sure  we  all  have  a  just 
pride  in  the  belief  that  at  no  time  in  the  history  of  our  country  have  we 
had  in  the  public  service  two  more  able  and  patriotic  men  than  Mr.  Root 
and  Judge  Taft.  We  know  how  large  a  part  they  have  borne  in  the 
solution  ot  the  new  and  difficult  problems  which  have  confronted  our 
people,  and  we  know  how  well  they  have  discharged  the  duties  devolving 
on  them,  and  these  two  men,  so  much  trusted  by  the  country  and  the 
President,  are  to  be  the  conspicuous  figures  in  the  American  government 
for  years  to  come,  and  their  work,  already  done  and  to  be  done,  shall 
not  soon  pass  away.  As  lawyers  we  feel  justly  proud  that  two  such  dis- 
tinguished and  able  jurists  should  have  so  large  a  share  in  shaping  the 
destinies  of  this  country. 
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Not  only  has  the  American  lawyer  borne  a  conspicuous  part  in  the 
affairs  of  this  country,  but  he  has  gone  out  into  the  world  as  the  legal 
adviser  of  other  governments;  and  while  the  American  manufacturer 
has  been  furnishing  steel  rails,  bridges,  and  other  material  to  build  the 
Trans-Siberian  Railway,  the  road  from  Cape  to  Cairo  and  roads  in  Korea 
and  Japan,  an  American  lawyer  has  been  the  confidential  legal  adviser 
of  Korea,  and  for  more  than  five  years  another  American  lawyer  has 
been  the  legal  adviser  of  the  Emperor  of  Japan,  and  comes  now  to  America 
with  its  Peace  Commissioners;  and  in  the  far  East  the  American  lawyer 
has  stood  for  progress,  civilization  and  the  rights  of  man  just  as  he  has 
at  home. 

I  wish  1  had  time  to  recount  to  you  the  achievements  of  the  American 
lawyer.  He  drew  the  Declaration  of  Independence;  he  made,  and  since 
has  interpreted,  the  Constitution  and  enforced  the  laws  passed  under  it. 
Write  the  history  of  this  country  and  you  write  his  history.  While  he 
has  always  been  poor  in  this  world's  goods,  and  must  live  by  his  profession, 
he  has  not  allowed  his  profession  to  become  a  mere  commercial  one. 
Much  of  his  time  and  talent  is  devoted  to  public  questions  and  to  the 
advancement  of  the  public  good. 

The  American  lawyer  in  times  past  did  his  work  well  for  this  country. 
A  like  obligation  is  laid  on  the  lawyer  of  to-day. 

Difficult  questions  in  our  dealings  with  other  people  are  constantly 
coming  up  for  settlement,  and  difficult  questions  in  our  relations  to  our 
own  people. 

No  one  can  fail  to  discern  that  the  great  struggle  through  which  this 
nation  is  now  to  pass  in  its  political  and  judicial  life  springs  not  from 
the  conflicting  relations  of  the  national  government  to  the  States.  These 
questions  were  settled  by  the  war.  The  strain  will  come  from  the  fact 
of  our  rapidly  increasing  population  and  the  struggle  to  throw  off  all 
constitutional  guaranties  of  protection  to  life  and  property  as  mere 
restraints  on  the  so-called  liberty  of  the  many. 

The  cry  is,  "Down  with  the  Constitution  and  the  courts.  Leave  all 
questions  to  the  will  of  the  temporary  and  shifting  majorities." 

We  must  stand  with  the  courts  for  the  Constitution  and  the  enforce- 
ment of  the  laws  in  the  appointed  way,  and  not  join  the  hue  and  cry  of 
the  mob  against  the  established  order  of  things. 

Political  honesty  is  as  essential  as  business  honesty.  The  man  who 
cheats  his  neighbor  out  of  the  right  of  suffrage  is  as  much  a  thief  as  if 
he  stole  his  horse  out  of  his  stable  at  night,  and  the  lawyers  of  Tennessee 
can,  if  they  will,  drive  the  man  disposed  to  swindle  his  fellow  man  out  of 
the  right  to  vote  to  private  life  and  put  him  in  everlasting  disgrace. 

I  insist  that  the  legal  profession  in  Tennessee  can  influence  govern- 
mental affairs  in  Tennessee  more  than  it  has,  and  my  plea  to  the  bar  is 
to  exert  that  influence  for  the  good  of  our  State. 

Stand  for  law  and  its  enforcement,  for  honest  elections,  and  for  an 
honest  administration  of  public  affairs  in  the  cities,  the  counties  and  State, 
and  the  nation. 
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The  legal  profession  in  Tennessee  must  uphold  the  courts,  protect  the 
courts  against  unjust  criticism,  and  in  the  courts'  efforts  to  suppress  crime 
and  enforce  the  law  they  *raust  have  our  unceasing  and  outspoken  sup- 
port, for,  as  John  Marshall  said,  "the  judicial  department  comes  home 
in  its  effects  to  every  man's  fireside;  it  passes  on  his  property,  his  repu- 
tation, his  life,  his  all."  How  important  then  that  the  lawyers,  who 
know  the  courts  so  well  and  know  the  difficulties  under  which  they  labor 
and  how  often  they  are  subjected  to  unjust  criticism  by  the  unthinking, 
should  stand  boldly  forth  as  the  friend  and  defender  of  the  courts. 

There  are  many  hopeful  signs  to  encourage  the  lover  of  his  country — 
nothing  more  than  this  one  fact,  that  while  there  have  been  times  in  the 
world's  history  when  the  law  was  more  of  a  terror  to  the  poor  and  ignorant 
than  it  is  to-day,  but  in  this  country  there  has  never  been  a  time  before 
this  when  the  law  has  reached  into  the  high  places  with  a  stern  hand  as 
it  is  reaching  to-day. 

If  the  people  are  honest  and  have  high  ideals  of  government,  the 
government  will  be  honest ;  and  who  can  contribute  so  much  to  inculcate 
the  correct  ideas  and  ideals  of  good  government  than  the  lawyer  among 
his  people. 

A  careful  student  of  the  times  said  the  other  day:  "We  are  not  living 
under  the  best  possible  government,  but  we  are  living  under  the  best 
possible  government  for  the  man  of  to-day  and  are  making  ready  a  better 
government  for  the  man  of  to-morrow." 

The  settlement  of  difficult  questions  in  the  national  government  and 
securing  better  government  in  the  State  and  the  cities  may  seem  slow 
and  attended  by  many  discouragements.  We  shall  have  our  ups  and 
downs ;  the  wave  at  times  may  recede,  but  the  tide  toward  better  govern- 
ment will  go  steadily  higher.  We  have  an  abiding  faith  in  the  growing 
strength  and  the  growing  future  of  this  mighty  young  nation.  I  am  sure 
we  shall  agree  that  the  President  spoke  as  a  patriot  when  he  said: 

"We  know  there  are  dangers  ahead,  as  we  know  there  are  evils  to 
fight  and  overcome,  but  we  feel  to  the  full  that  pulse  of  the  prosperity 
which  we  enjoy.  Stout  of  heart  we  see  across  the  dangers  the  great  future 
that  lies  beyond,  and  we  rejoice  as  a  giant  refreshed,  as  a  strong  man 
girt  for  the  race ;  and  we  go  down  into  the  arena  where  the  nations  strive 
for  mastery,  our  hearts  lifted  with  the  faith  that  to  us  and  to  our  children 
and  our  children's  children  it  shall  be  given  to  make  this  republic  the 
greatest  of  all  the  peoples  of  mankind." 

It  is  a  fine  thing  to  have  faith  in  man,  in  the  country,  in  the  future; 
to  feel  that  it  is  an  excellent  thing  to  live  and  labor,  and  to  have  lived 
not  alone  for  one's  self,  and  that  this  is  a  great  country,  which  is  growing 
greater  and  better. 

Let  no  man  say  we  despair  of  this  Union.  We  love  it.  We  love  its 
glorious  flag,  its  glorious  principles  guaranteeing  the  rights  of  all  men. 
We  love  best  of  all  its  matchless  Constitution,  which  Mr.  Gladstone 
declared  to  be  the  greatest  work  of  all  the  ages.  We  take  from  Webster 
the  motto  of  the  future:  "Our  country,  our  whole  country,  and  nothing 
but  our  country." 
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Reverently  deducing  from  the  past  its  great  lessons,  and  standing  on 
this  historic  spot  in  the  exalted  joy  of  the  present,  let  us  make  the  noble 
language  of  Dean  Stanley  voice  our  aspirations  as  we  face  the  great  future: 

"We  have  climbed  to  the  height  of  one  of  those  ridges  which  part 
the  past  from  the  future.  We  are  on  the  watershed  of  the  dividing 
streams.  We  see  the  last  thread  of  the  waters  which  belonged  to  the 
earlier  epoch  amongst  the  remains  of  which  the  ashes  of  the  dead  are 
laid;  we  are  on  the  turning  point  whence,  henceforward,  the  springs  of 
political  and  national  life  will  flow  in  another  direction,  taking  their  rise 
from  another  range,  destined  to  commingle  with  other  seas  and  to  fer- 
tilize other  climes.  Let  us  forget  all  that  is  behind  the  best  spirit  of  our 
age,  all  that  is  behind  the  requirements  of  the  most  enlightened  and  the 
most  Christian  conscience,  and  reach  forward,  one  and  all,  towards  those 
great  things  which  we  may  trust  are  still  before  us — the  great  problems 
which  our  age,  if  any,  may  solve,  the  great  tasks  which  otir  nation  alone 
can  accomplish,  the  great  doctrines  of  our  common  faith,  which  we  may 
have  the  opportunity  of  grasping  with  a  firmer  hold  than  ever  before, 
the  great  reconciliation  of  things  old  with  things  new,  of  things  common 
with  things  sacred,  of  class  with  class,  of  man  with  man,  of  nation  with 
nation,  of  church  with  church,  of  all  with  God." 

In  the  solution  of  these  problems  the  American  lawyer  will  have  a 
conspicuous  part.  Now  and  in  the  future  as  in  the  past  he  will  do  his 
part  well. 

Again  I  extend  to  you,  on  behalf  of  our  bar,  a  cordial  greeting  and  a 
hearty  welcome,  sincerely  hoping  and  confidently  believing  that  you  shall 
have  a  very  pleasant  and  profitable  meeting. 

At  the  request  of  the  President,  Mr.  C.  C.  Trabue,  on  behalf 
of  the  Association,  expressed  the  appreciation  of  the  Association 
for  the  welcome  extended  by  the  Chattanooga  bar. 

It  was  moved  and  seconded  that  the  reading  of  the  minutes 
of  the  last  meeting  be  dispensed  with,  as  they  had  been  printed 
in  the  1904  Annual  and  distributed  to  the  members  of  the  Asso- 
ciation. 

This  motion  was  carried. 

The  first  order  of  business  was-  the  annual  address  of  the 
President,  which  was  read  by  Mr.  J.  H.  Henderson.  (See 
Appendix.) 

The  report  of  the  Secretary  and  Treasurer  was  then  read  by 
Mr.  Lusk,  as  follows: 
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July  19,  1905. 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

As  Secretary  and  Treasurer  of  the  Bar  Association  of  Tennessee,  I 
respectfully  submit  the  following  report  for  the  year  ending  July  15, 
1905: 

MEMBERSHIP. 


Active  members    290 

Honorary  members    37 

Total     -  327 


RECEIPTS  AND  DISBURSEMENTS. 

Receipts.  , 

Balance  on  hand  as  shown  by  report  dated  June  28,  1904   $182  26 

From  admission  fees  and  annual  dues  collected  since  June  28, 


1904      833  70 

Total....  --  -  -   $1,015  96 

Disbursements. 

Disbursements  as  shown  by  vouchers  this  day  filed  with  the 

Central  Council   $917  38 

Cash  balance  on  hand  July  15,  1905   $98  58 


Respectfully  submitted, 

Robert  Lusk, 
Secretary  and  Treasurer. 


It  was  moved  and  seconded  that  this  report  be  referred  to  the 
Central  Council  to  be  audited. 

Motion  carried. 

On  request  of  the  chairman  of  the  Central  Council,  it  was 
moved  and  seconded  that  the  report  of  the  Central  Council,  which 
was  the  next  order  of  business,  and  elections  to  membership  be 
postponed  until  the  afternoon  session. 

Motion  carried. 

The  meeting  then  adjourned  until  2:30  p.  m. 


Digitized  by  Google 


BAR  ASSOCIATION  OP  TENNESSEE  19 

AFTERNOON  SESSION,  2:30  P.  M. 

The  meeting  was  called  to  order  by  the  President. 

Pursuant  to  motion  at  the  morning  session,  the  first  thing  on 
the  programme  was  the  report  of  the  Central  Council  and  elec- 
tions to  membership.  Mr.  C.  C.  Trabue,  chairman  of  the  Cen- 
tral Council,  read  the  report  of  the  Central  Council,  which  was 
as  follows: 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

Your  Central  Council  reports  that  it  has  examined  the  report  and 
vouchers  filed  by  the  Secretary  and  Treasurer  of  this  Association,  and 
finds  them  in  all  points  satisfactory  and  correct. 

Further,  your  Central  Council  recommends  the  following  applicants 
for  membership  in  this  Association: 

T.  T.  Rankin  _  Chattanooga 

S.  Bartow  Strang..   Chattanooga 

Norris  Headrick  Chattanooga 

Bruce  Forshee   Chattanooga 

John  H.  Early  Chattanooga 

T.  R.  Hudson      Chattanooga 

A.  S.  Dickey  Chattanooga 

G.  W.  Chamlee  Chattanooga 

W.  F.  Chamlee     Chattanooga 

A.  H.  Trewitt  Chattanooga 

James  C.  Sims  Chattanooga 

Martin  A.  Fleming  Chattanooga 

Henry  P.  Fry   Chattanooga 

Battle  McLester  Chattanooga 

W.  H.  Payne,  Jr   Chattanooga 

W.  B.  Miller  ._   Chattanooga 

A.  W.  Gaines    -  Chattanooga 

D.  L.  Grayson      Chattanooga 

John  O.  Benson  Chattanooga 

W.  B.  Garvin  Chattanooga 

J.  N.  McCutcheon  Chattanooga 

Robert  T.  Cameron    Chattanooga 

Will  J.  Watson    Chattanooga 

Ed .  W  atkins    Chattanooga 

F.  S.  Carden   Chattanooga 

W.  H.  Cummins   -Chattanooga 

J.  W.  Eastman  _  Chattanooga 

George  D.  Lancaster  _  Chattanooga 

E.  J.  Nolan    _  Chattanooga 

Jeff  McCarn   _   Nashville 
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A.  W.  Stockell    Nashville 

Robin  J.  Cooper     Nashville 

Thos.  I.  Webb,  Jr    Nashville 

J.  J.  Roach     .-Nashville 

R.  H.  Crockett    Franklin 

J.  F.  Eggleston    Franklin 

N.  N.  Cox   Franklin 

R.  N.  Richardson    Franklin 

T.  F.  P.  Henderson   Franklin 

J.  J.  Lynch     _  Winchester 

Jesse  M.  Littleton      Winchester 

Joe  Brown  Jasper 

A.  B.  Lamb  Paris 

J.  W.  Lewis     Paris 

W .  C .  Armstrong    Lewisburg 

E.  W.  Essary   -  Lexington 

J.  Shelby  Coffee    Columbia 

W.  B.  Turner  Columbia 

Willard  Keen   Huntsville 

J.  W.  Lillard   Decatur 

W.  H.  Dietz  Kingston 

C.  E.  Pigford   Jackson 

J.  D.  Center   Humboldt 

W.  M.  Brandon    Dover 

Clarence  W.  Barber    Knoxville 

A.  W.  Ketchum     Memphis 

H.  Clay  Carter   Waverly 

R.  A.  Haggard   Waynesboro 

Z.  W .  Ewing   _     Pulaski 

S.  E.  Miller-.-.  J  Johnson  City 

A.  R.  Johnson   Johnson  City 

L.  H.  Trim   .Greeneville 

J.  E.  Biddle   Greeneville 

Woodsan  Turney   Winchester 

W.  R.  King   ..Lawrenceburg 

John  B.  Holloway  -  Morristown 

Respectfully  submitted, 

C.  C.  Trabue, 
Chairman  Central  Council. 

The  names  proposed  were  voted  on,  and  the  President 
announced  that  all  applicants  recommended  by  the  Central 
Council  were  unanimously  elected  members  of  the  Association. 

The  next  order  of  business  was  the  report  of  the  State  Board 
of  Law  Examiners,  which  was  read  by  the  Secretary  in  the 
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absence  of  Col.  S.  A.  Champion,  Chairman  of  the  Board.  The 
report  is  as  follows: 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

Since  the  last  meeting  of  the  Tennessee  Bar  Association  the  State 
Board  of  Law  Examiners  has  held  two  meetings  at  Lebanon,  and  one  each 
at  Memphis,  Nashville,  Chattanooga  and  Knoxville.  At  these  meetings 
more  than  one  hundred  applicants  for  license  were  examined,  and  of  these 
about  fifteen  per  cent  failed  because  of  inability  to  pass  the  required 
examination.  Those  who  were  recommended  to  the  Supreme  Court  for 
license  produced  satisfactory  evidence  of  good  character  and,  from  their 
examinations,  appeared  to  be  young  men  of  fine  intelligence  and  with 
sufficient  legal  knowledge  to  undertake  the  practice  of  law.  Of  course, 
they  are  not  lawyers,  nor  is  any  other  young  man  when  first  licensed. 
But  those  who  passed  a  satisfactory  examination  had  laid  the  foundation 
and  were  sufficiently  grounded  in  the  principles  of  law  and  procedure  to 
make  good  lawyers,  and  most  of  them,  we  have  no  doubt,  will  do  so. 

The  examination  requires  two  days,  and  is  in  writing.  There  are 
about  fifteen  subjects  and  five  questions  are  asked  as  to  each  subject. 
The  questions  are  printed,  and  the  applicant  is  given  five  questions  at 
one  time,  and  when  these  are  completed  he  calls  for  more.  The  printed 
question  is  pasted  on  legal  cap  paper,  and  under  it  is  written  the  answer. 
When  the  answer  is  completed  it  is  followed  by  another  question,  and 
so  on  until  the  examination  is  ended.  The  completed  examination,  when 
fastened  together  in  one  volume,  is  not  unlike  the  transcript  of  a  record 
in  the  Supreme  Court.  These  records  are  then  examined  by  the  members 
of  the  Board.  A  grade  of  eighty  per  cent  is  required  for  the  applicant 
to  "pass."  The  records  are  then  read  separately  by  the  members  of  the 
Board,  or  when  all  are  present,  one  reading  and  the  others  listening. 
When  two  members  of  the  Board  have  read  a  record  and  marked  it 
"O.  K.,"  it  is  not  usually  read  by  the  other  member.  When  a  record 
is  read  by  one  member  and  pronounced  "doubtful,"  it  is  read  by  all  the 
other  members.  Out  of  abundant  precaution,  no  applicant  is  rejected 
until  every  member  of  the  Board  has  read,  or  heard  read,  the  complete 
examination. 

The  usual  time  required  for  examining  applicants  for  law  license  in 
other  States  having  a  board  of  examiners  is  one  day.  In  Massachusetts 
but  thirty  questions  are  propounded,  and  one  day  is  all  that  is  required 
to  finish  the  examination. 

The  work  of  the  examiner  is  exacting  and  laborious  and  involves  great 
responsibility.  The  standing  of  the  profession  will  largely  depend  upon 
the  manner  in  which  their  work  is  performed.  If  the  present  law  in 
Tennessee  is  maintained,  and  fairly  and  conscientiously  enforced,  the 
elevation  of  the  standard  of  the  legal  profession  will  necessarily  follow. 
Under  its  correct  administration  the  ignoramus  can  never  be  admitted 
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to  the  bar,  and  it  is  to  be  hoped  that  it  will  greatly  aid  in  keeping  out  the 
shyster. 

Robt.  Burrow, 

For  the  Board. 

July  19,  1905. 

It  was  moved  and  seconded  that  the  report  be  received  and 
filed. 

Motion  carried. 

In  accordance  with  the  programme,  Chancellor  Heiskell  then 
read  a  paper  entitled  "Why  is  it  so  Difficult  to  Enforce  Our 
Criminal  Law?"    (See  Appendix.) 

The  next  order  of  business  was  the  report  of  the  Committee  on 
Jurisprudence  and  Law  Reform,  made  by  Mr.  J.  H.  Holman, 
of  Fayetteville,  Tenn.,  chairman  of  the  committee.  This  report 
being  an  oral  report,  Mr.  H.  H.  Ingersoll  moved  that  Mr.  Holman 
reduce  the  report  to  writing  and  file  same  with  the  Committee 
on  Jurisprudence  and  Law  Reform  to  be  appointed  for  the  year 
1905-06,  and  that  the  Association  direct  said  committee  to  pre- 
pare a  bill  and  submit  to  the  next  meeting  in  accordance  with 
this  report. 

This  motion  was  seconded  and  carried. 

It  was  moved  and  seconded  that  the  hospitable  invitation  of 
the  Chattanooga  Bar  Association  to  the  members  of  the  Bar 
Association  of  Tennessee  to  attend  a  smoker  at  Lookout  Moun- 
tain Inn  on  the  evening  of  the  19th  be  accepted. 

Motion  carried. 

Upon  motion,  the  Association  then  adjourned. 


SECOND  DAY. 
MORNING  SESSION,  10  A.  M. 

Thursday,  July  20th. 

The  meeting  was  called  to  order  by  the  President,  who 
announced  that  the  first  thing  on  the  programme  would  be  the 
reading  of  a  paper  by  Hon.  H.  P.  Figuers,  of  Columbia,  entitled 
"Two  Lawyers  of  Our  Town."    (See  Appendix). 
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The  next  order  of  business  was  the  report  of  the  Committee 
on  Obituaries.  The  following  letter  was  read  from  Mr.  C.  W. 
Metcalf,  chairman  of  this  committee,  who  was  unable  to  be 
present  on  account  of  illness: 

Memphis,  Tenn.,  July  18,  1905. 

Col.  J.  H.  Henderson,  Lookout  Mountain,  Tenn.: 

Dear  Colonel — After  having  made  efforts  to  procure  a  good  attend- 
ance from  our  bar,  I  find  at  last  that  I  am  unable  myself  to  attend. 
I  was  at  home  sick  all  of  last  week  and  am  not  now  well  enough  to  make 
the  trip.  When  you  were  in  Memphis  last,  I  think  I  stated  to  you  that 
there  would  be  no  obituary  report — that  I  had  corresponded  with  the 
other  members  of  the  committee  and  it  was  ascertained  that  there  had 
been  no  deaths  since  our  last  meeting.  It  is,  of  course,  a  pleasure  to  be 
able  to  state  that  we  have  no  report  to  make. 

I  do  trust  the  session  will  be  largely  attended  and  will  be  in  every 
respect  a  complete  success.  This  is  only  the  third  meeting  in  about 
twenty  years  that  I  have  failed  to  attend,  and  you  can  not  imagine  how 
disappointed  I  am  at  not  being  able  to  be  present  at  this  meeting. 

With  kind  regards  to  yourself  and  such  of  my  lawyer  friends  as  may 
inquire  about  me,  I  remain, 

Your  friend  truly, 

C.  W.  Metcalf. 

Upon  motion  of  Judge  Ingersoll,  properly  seconded,  the  fol- 
lowing resolution  was  adopted: 

Resolved,  That  the  Bar  Association  of  Tennessee  learns  with  deep 
regret  of  the  detaining  illness  of  our  brother  C.  W.  Metcalf,  Chairman 
of  the  Committee  on  Obituaries,  and  extends  to  him  in  his  unwilling 
absence  the  cordial  sympathy  of  its  members  and  their  earnest  wishes 
for  his  restoration  to  health. 

Resolved  further,  That  the  Secretary  wire  this  resolution  to  Mr.  Metcalf. 

The  next  thing  on  the  programme  was  a  paper  prepared  by 
the  Hon.  Michael  Savage,  of  Clarksville,  Tenn.,  which,  upon 
motion,  was  postponed  until  the  morning  session  of  the  21st,  and 
the  report  of  the  Committee  on  Special  Legislation  appointed  at 
the  last  meeting  was  substituted.  Mr.  J.  H.  Malone,  of  Mem- 
phis, chairman  of  this  committee,  then  read  the  report,  which 
was  as  follows : 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

Your  committee  appointed  under  a  resolution  at  the  last  annual  meet- 
ing, with  directions  to  appear  before  the  next  General  Assembly  of  the 
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State  of  Tennessee  and  advocate  the  enactment  of  certain  laws,  beg  leave 
to  report  as  follows: 

First — That  a  bill  was  introduced  to  create  a  Board  of  Jury  Com- 
missioners for  each  county .  modeled  upon  the  general  plan  of  the  jury 
commission  law  advocated  by  the  Association  and  which  with  various 
modifications  has  been  enacted  so  as  to  apply  to  different  counties  in  the 
State,  our  particular  instructions  from  this  Association  being  to  have  a 
general  jury  commission  law  passed  applicable  to  each  and  every  county 
in  the  State.  A  bill  was  drawn  at  Memphis  under  the  auspices  of  the 
local  Bar  Association  and  was  introduced  into  the  Legislature  and  its 
passage  advocated  and  urged  by  your  committee  according  to  instruc- 
tions, but  it  became  evident  that  the  bill  would  not  become  a  law  if  urged 
to  apply  to  the  entire  State,  and  your  chairman,  being  from  Shelby 
County,  and  feeling  and  knowing  that  the  proposed  bill  was  an  improve- 
ment upon  the  bill  in  force  in  Shelby  County,  as  a  last  resort,  had  the  bill 
amended  so  as  to  apply  only  to  Shelby  County,  and  the  bill  became  a 
law.  and  is  now  comprised  in  Chapter  230  of  the  Acts  of  1905. 

Two  features  of  this  bill  deserve  special  notice.  The  first  provided 
that  no  citizen  shall  be  required  to  perform  more  than  twelve  days'  jury 
service  (or  two  weeks)  during  any  one  given  year,  which  exempts  them 
from  further  duty  in  that  respect  for  one  entire  year.  The  second  feature 
makes  it  a  punishable  misdemeanor  for  a  juror  to  serve  more  than  two 
weeks  during  any  given  year.  The  result  is  twofold.  First,  there  is  no 
difficulty  in  obtaining  business  men  and  the  best  citizenship  generally  to 
serve  upon  juries;  and  in  the  next  place,  it  has  eliminated  the  professional 
juror,  and  the  law  has  given  great  satisfaction. 

Second — Your  committee  was  likewise  charged  with  taking  some  steps 
looking  to  the  relief  of  the  Supreme  Court  docket,  as  there  are  twelve 
hundred  cases  which  go  before  the  court  of  last  resort  in  this  State  and 
must  be  decided  each  year,  a  task  which  no  set  of  men  ought  to  be  called 
upon  to  complete,  and  moreover,  no  court  can  decide  twelve  hundred 
cases  per  year,  or  on  an  average  of  about  four  cases  for  every  day  in  the 
year,  and  give  them  that  care  and  attention  which  their  importance 
demands,  for  it  is  next  to  impossible  to  sift  the  wheat  from  the  chaff 
without  a  careful  examination  of  each  case. 

Of  the  several  bills  proposed  or  suggested  to  this  Association  by 
James  H.  Malone,  Esq.,  at  previous  annual  meetings,  only  one  was  ap- 
proved or  endorsed  by  the  Association,  there  being  a  difference  of  opinion 
as  to  the  other  measures.  This  Association  directed  your  committee 
to  advocate  the  bill  referred  to,  viz. :  A  bill  to  limit  the  right  of  appeal  to 
cases  involving  $200,  except  in  exceptional  instances.  This  bill  was 
introduced,  and  some  others,  on  the  personal  responsibility  of  the  chair- 
man, all  looking  to  the  relief  of  the  Supreme  Court  docket.  All  of  the 
bills  seemed  doomed  to  defeat,  and  all  were  defeated,  including  the  bill 
endorsed  by  this  Association,  except  one  introduced  by  the  chairman  on 
his  own  responsibility,  viz. :  A  bill  to  require  bond  to  be  given  in  appeals 
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from  law  courts,  not  only  for  the  costs  but  for  the  whole  amount  of  the 
judgment.  This  bill  was  variously  amended  and  finally  passed,  but  in  a 
very  different  garb  to  that  in  which  it  made  its  appearance.  It  is  now 
comprised  in  Chapter  89  of  the  Acts  of  1905,  and  provides  that  Section 
3162  of  the  Code  of  Tennessee  be  amended  so  as  to  provide  that  bonds 
on  appeals  and  on  writs  of  error  in  actions  on  account  must  be  given  not 
only  to  secure  the  costs  but  the  amount  of  the  judgment  as  well. 

While  there  was  considerable  opposition,  it  is  believed  that  this  Act 
will  meet  with  the  approval  both  of  the  bench  and  the  bar,  and  serve 
somewhat  to  weed  out  trashy  litigation. 

All  of  which  is  respectfully  submitted, 

James  H.  Malone,  Chairman, 
W.  B.  Swaney. 

Lookout  Mountain,  July  19,  1905. 

It  was  moved  and  seconded  that  the  report  be  received  and 
filed  as  part  of  the  minutes  of  the  proceedings,  and  this  special 
committee,  having  performed  its  duties,  be  discharged. 

Motion  carried. 

The  next  order  of  business  was  the  report  of  the  special  com- 
mittee on  Uniform  Laws,  which  was  read  by  the  chairman  of  the 
committee,  Mr.  Edward  T.  Sanford.    The  report  is  as  follows: 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

Your  committee  appointed  to  memorialize  the  Legislature  for  the 
creation  of  a  Board  of  Tennessee  Commissioners  for  the  promotion  of 
uniformity  of  legislation  in  the  United  States,  beg  to  report  that  in 
accordance  with  the  instructions  of  the  Association,  they  prepared  a 
memorial  to  the  Fifty-fourth  General  Assembly,  a  copy  of  which  is  at- 
tached as  an  exhibit  hereto,  setting  forth  the  want  of  uniformity  in  the 
laws  of  the  several  States;  the  need  of  greater  uniformity,  especially  in 
general  matters  relating  to  the  execution  and  probate  of  wills  and  deeds, 
and  the  like;  the  growth  of  the  movement  toward  uniformity,  and  the 
holding  of  the  annual  conference  of  commissioners  on  uniformity  of  legis- 
lation, in  which  thirty-seven  States  and  Territories  are  now  represented; 
and  petitioning  the  General  Assembly  to  create  a  board  of  commissioners 
from  Tennessee  to  take  part  in  this  important  work.  This  memorial 
was  printed  and  one  copy  furnished  each  member  of  the  Legislature  at 
Nashville,  and  another  sent  to  the  residence  of  each  member  during  the 
recess. 

Your  committee  also  prepared  a  bill  entitled  "An  Act  to  establish  a 
Board  of  Tennessee  Commissioners  for  the  promotion  of  uniformity  of 
legislation  in  the  United  States,"  a  copy  of  \\hich  is  also  attached  as  an 
exhibit  to  this  report,  providing  for  the  appointment  by  the  Governor 
of  a  board  of  three  commissioners  to  serve  for  terms  of  three  years,  who 
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should  receive  no  compensation,  but  whose  actual  traveling  expenses, 
not  exceeding  in  the  aggregate  $250  in  any  one  year,  should  be  reimbursed 
from  the  State  Treasury;  the  general  duties  of  this  board,  as  provided 
in  Section  2  of  the  proposed  act,  being  "to  examine  the  subjects  of  mar- 
riage and  divorce,  insolvency,  the  descent  and  distribution  of  property, 
the  execution  and  probate  of  wills  and  deeds,  partnerships,  sales,  and 
other  subjects  upon  which  uniformity  of  legislation  in  the  various  States 
and  Territories  of  the  Union  is  desirable,  but  which  are  outside  the  juris- 
diction of  the  Congress  of  the  United  States;  to  confer  upon  these  matters 
with  the  commissioners  appointed  by  other  States  and  Territories  for  the 
same  purpose;  to  consider  and  draft  uniform  laws  to  be  submitted  for 
approval  and  adoption  by  the  legislatures  of  the  several  States;  and 
generally  to  devise  and  recommend  such  other  and  further  course  of  action 
as  shall  be  best  suited  to  accomplish  the  purposes  of  this  Act." 

This  bill  was  introduced  into  the  Senate  by  Senator  A.  G.  Ewing,  Jr., 
of  Davidson  County,  and  into  the  House  by  Mr.  Thomas  B.  Collier,  of 
Shelby  County,  a  member  of  your  committee. 

The  committee  also  communicated  with  members  of  the  Association 
in  the  larger  cities  of  the  State  with  a  view  to  procuring  the  endorsement 
of  the  Chambers  of  Commerce  in  such  cities,  and  succeeded  in  the  city  of 
Knoxville  in  obtaining  a  strong  endorsement  from  the  Chamber  of  Com- 
merce. 

Vigorous  effort  was  made  to  secure  the  passage  of  the  bill,  the  members 
of  the  committee  in  Nashville,  Judge  Bonner  and  Mr.  Collier,  doing  every- 
thing that  they  could  to  bring  the  matter  to  the  attention  of  the  General 
Assembly  and  secure  its  passage,  but  your  committee  regrets  to  state 
that  it  was  impossible  to  secure  the  passage  of  the  bill  at  the  last  session 
of  the  Legislature. 

The  chief,  if  not  the  only,  objection  that  was  urged  to  the  bill  was 
the  expression  of  the  fear  that  if  a  commission  were  appointed  to  act  at 
first  without  salary,  this  commission  would  at  a  subsequent  session  request 
a  salary,  and  thus  ultimately  lead  to  increased  expense,  an  objection  which 
your  committee  believes  to  be  unfounded,  as  similar  boards  have  been 
appointed  in  almost  all  the  States  of  the  Union,  in  most  of  which  com- 
missioners received  no  compensation,  and  no  difficulty  of  this  character 
has  been  encountered,  so  far  as  we  can  ascertain,  the  appointment  on 
such  commission  being  universally  regarded  as  an  honorary  position 
involving  public  service  of  the  character  for  which  compensation  is  not 
expected  or  demanded. 

Your  committee  is  of  opinion  that  the  end  sought  by  the  memorial 
is  highly  desirable  of  accomplishment  and  that  if  renewed  efforts  are 
made  at  the  next  session  of  the  Legislature,  the  passage  of  a  bill  can 
perhaps  be  secured,  or  if  not  then,  at  a  subsequent  session. 

In  view,  however,  of  the  fact  that  there  will  be  no  session  of  the  Legis- 
lature until  after  our  next  meeting,  your  committee  recommends  that 
this  matter  be  referred  to  the  incoming  Committee  on  Jurisprudence  and 
Law  Reform,  with  instructions  to  recommend  such  action  as  they  deem 
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advisable  to  be  taken  by  the  Association  at  its  next  session,  together  with 
a  draft  of  such  bill,  if  any,  as  they  may  recommend  for  further  submission 
to  the  Legislature,  and  that  in  the  meantime  the  report  of  this  present 
committee  may  be  received  and  this  committee  discharged. 

Respectfully  submitted, 

Edward  Sanford,  Chairman, 

Of  and  for  the  Committee. 

MEMORIAL 

To  the  Honorable  Fifty-fourth  General  Assembly  of  the  State  of  Tennessee: 

Your  memorialists,  having  been  appointed  by  the  Bar  Association  of 
Tennessee  as  a  committee  to  memorialize  your  honorable  body  for  the 
creation  of  a  Board  of  Tennessee  Commissioners  for  the  Promotion  of 
Uniformity  of  Legislation  in  the  United  States,  respectfully  show: 

DIVERSITY  OF  LEGISLATION. 

There  now  exists  a  great  want  of  uniformity  in  the  laws  of  the  several 
States  on  many  matters  in  which  such  diversity,  by  reason  of  the  con- 
fusion and  uncertainty  resulting  in  dealings  between  citizens  of  different 
States,  or  in  connection  with  property  interests  in  different  States,  con- 
stitutes serious  and  unnecessary  burden,  especially  in  matters  of  trade 
and  property. 

Even  in  the  original  thirteen  States  an  original  diversity  of  laws 
existed,  both  in  their  local  ordinances  and  in  the  extent  to  which  the 
common  law  and  statutes  of  England  were  adopted ;  while  with  the  mar- 
velous growth  of  the  nation  and  the  addition  of  new  States,  until  now 
the  Legislatures  of  half  a  hundred  States  and  Territories  are  engaged 
in  the  creation  of  statute  laws,  and  annually  enacting  about  six  thousand 
new  statutes,  the  original  diversity  has  inevitably  increased  and  extended 
not  only  to  those  matters  of  purely  local  concern,  in  which  diversity  in 
State  legislatidn  is  desirable,  but  to  many  matters  having  no  especial 
local  character,  whose  effects  are  not  limited  by  State  boundaries  and 
are  far-reaching  in  their  consequences  to  inter-state  dealings  and  rela- 
tionships. 

This  diversity,  even  in  the  case  of  adjoining  States  having  close  com- 
mercial ties,  is  well  illustrated  in  the  laws  of  New  York  and  Connecticut. 
"In  New  York  a  marriage  ceremony,  if  ceremony  it  can  be  called,  is  valid 
without  the  aid  of  a  clerical  or  civil  officer;  in  Connecticut  it  is  not. 
New  York  limits  absolute  divorce  to  one  cause;  Connecticut  invites  dis- 
content by  eight.  New  York  has  two  kinds  of  divorce;  Connecticut  one. 
In  New  York,  property  descends,  so  to  speak,  from  child  to  parent,  in 
preference  to  brother  or  sister;  Connecticut  favors  fraternal  rather  than 
paternal  heirship.  *  *  *  New  York  requires  two  witnesses  to  a  will ; 
Connecticut  three.    New  York  abolishes  common  law  trusts  and  powers, 
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except  as  defined  by  statute;  Connecticut  retains  them.  New  York 
allows  preferences  in  insolvency  assignments;  Connecticut  treats  all 
general  creditors  alike."  In  New  York  a  notarial  seal,  especially  from 
over  the  border,  must  be  proved  as  such ;  in  Connecticut  the  seal  proves 
itself.  "A  deed  in  New  York  must  have  a  seal,  but  only  one  witness; 
in  Connecticut  a  scroll  will  answer  for  a  seal,  but  two  witnesses  are 
necessary.  *  *  *  While  in  the  conduct  of  a  suit  at  law  Connecticut 
allows  an  initial  attachment  on  the  service  of  process  in  all  cases;  in  New 
York  the  rule  is  to  wait  until  final  judgment  before  touching  the  debtor's 
property." 

So  the  validity  and  effect  of  mortgages,  a  matter  constantly  over- 
leaping State  boundaries,  varies  widely.  In  Minnesota,  Kansas  and  other 
States  the  mortgage  investor  has  "no  advantage  whatever  over  an  or- 
dinary judgment  creditor  except  a  kind  of  priority  of  attachment  ;  and 
in  some  respects  has  not  even  so  much  advantage,  as  he  has  practically 
no  remedy  whatever  against  the  debtor,  but  only  against  the  property 
mortgaged.  Of  this  he  cannot  even  get  possession  for  more  than  a  year 
after  default,  during  which  time  the  borrower  enjoys  the  fruits  of  the 
mortgaged  property,  while  the  lender  has  to  pay  all  taxes  and  insurance, 
and  in  the  meantime  the  property  itself  goes  to  rack  and  ruin  because 
nobody  can  safely  pay  for  repairs."  The  law  of  Massachusetts  is  in  sharp 
contrast,  "the  lender  being  allowed  to  sell  the  property  by  a  few  weeks' 
notice  in  any  newspaper — a  notice  which  may  well  never  reach  the  eye 
of  the  borrower — and  without  redemption.  Thus  it  happens  that  a  citizen 
of  Massachusetts  who  lends  money  on  mortgage  may  suppose  he  is  getting 
the  full  security  of  the  property  besides  a  personal  liability;  while  a  citi- 
zen of  Minnesota  who  borrows  money  on  mortgage  knows  very  well  that 
he  is  giving  no  personal  security  and  that  of  the  property  only  after  much 
delay  and  expense  to  the  lender." 

As  to  the  effect  and  necessity  of  a  seal,  under  the  old  law  of  conserva- 
tive statutes,  generally  followed  in  New  England,  all  deeds  must  be 
scaled  or  they  will  be  of  no  validity;  in  Tennessee  and  thirteen  other 
States  the  use  of  private  seals  has  been  abolished  entirely;  while  in 
California  and  other  Pacific  States  a  seal  is  not  required,  but  imports 
consideration. 

Marriage  laws  vary  on  the  one  side  from  the  extreme  of  the  "so-called 
common  law  marriage,  or  Scotch  marriage,"  termed  "marriage  by  con- 
sent, marriage  de  facto,  or  as  the  extreme  conservatives  would  call  it, 
marriage  which  is  not  marriage  at  all,"  to  those  holding  marriage  "a 
sacrament,  a  state  or  a  finality."  A  like  variability  exists  in  the  various 
statutes  fixing  the  age  of  legal  capacity  for  marriage;  while  in  divorce 
there  is  every  varying  shade  of  provision,  from  South  Carolina,  that 
grants  no  divorces  whatever,  and  New  York,  standing  alone  in  granting 
absolute  divorce  only  for  adultery,  to  those  States,  chiefly  in  the  West, 
facilitating  what  has  been  termed  migratory  or  "carpet-bag  divorce," 
easily  obtained  by  transient  visitors  through  various  forms  of  procedure 
easily  lending  themselves  to  collusion.    In  forty-nine  States  and  Terri- 
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tories  of  the  Union,  divorce  is  granted  for  adultery;  in  forty-nine  for 
extreme  cruelty,  of  which  seven  are  limited  divorces;  in  forty-nine  for 
continuous  desertion,  of  which  four  are  limited  divorces;  while  failure 
to  support  the  wife  is  a  cause  of  divorce  in  many  of  the  States  and  a 
fertile  field  of  collusive  proceedings. 

A  like  diversity  exists  in  criminal  law,  there  being  great  inequality 
in  the  punishment  of  the  same  crimes  in  the  different  States.  The  death 
penalty,  which  is  in  force  for  murder  in  all  States  except  three,  is  in  some 
applied  even  for  perjury,  arson,  robbery,  or  mayhem.  The  maximum 
penalty  for  counterfeiting  varies  from  three  years'  imprisonment  in  Dela- 
ware to  imprisonment  for  life  in  Massachusetts  and)  other  States;  and  for 
perjury  from  five  years  in  New  Hampshire  and  other  States,  to  death  in 
Missouri,  if  the  perjurer  designed  to  effect  the  death  of  an  innocent  person ; 
while  in  Delaware  it  is  so  lightly  regarded  as  to  be  punishable  only  by 
a  fine. 

NEED  FOR  UNIFORMITY. 

While,  however,  on  the  one  hand,  diversity  of  State  legislation  has 
been  constantly  increasing,  on  the  other,  the  growth  of  commerce  and 
the  multiplied  means  of  communication  between  the  different  States, 
strengthening  the  ties  that  bind  our  entire  people  into  closer  unity,  have 
made  the  diversity  of  legislation,  especially  in  general  matters  relating 
to  contracts,  commerce  and  the  like,  whose  effect  is  not  limited  to  the 
borders  of  one  State,  and  for  which  there  are  no  local  reasons  requiring 
difference,  a  matter  of  constantly  increasing  inconvenience,  annoyance 
and  expense.  "The  continuing  diversity  of  the  laws  of  the  various  States 
and  Territories  on  the  subject  in  question  causes  constant  and  gross  waste 
of  capital  by  suitors  and  of  skilled  labor  by  bench  and  bar;  occasions 
long  delays,  which  are  substantial  denials  of  justice;  facilitates  various 
admitted  immoralities,  and  issues  in  uncertainty  of  law,  which  Burke 
aptly  described  as  'the  essence  of  tyranny.'  " 

A  committee  of  the  American  Bar  Association  has  admirably  said: 
"The  constantly  increasing  interstate  trade  and  traffic,  interstate  migra- 
tion and  a  wonderful  development  of  the  means  of  inter-communication, 
fuse  and  unite  all  interests  and  all  localities.  Variance,  dissonance,  con- 
tradiction, and  any  unnecessary  diversity  in  the  fifty  subdivisions  of  the 
one  American  people  in  the  general  laws  affecting  the  one  people  in  their 
business  and  social  relations,  cannot  but  produce  perplexity,  uncertainty 
and  damage.  Such  diversity,  always  an  annoyance,  is  always  a  nuisance. 
It  is  harmful  and  injudicious  in  the  same  way,  in  kind  if  not  in  degree, 
as  it  would  be  for  us  to  have  fifty  different  languages,  or  fifty  different 
metric  systems.  The  business  man  may  well  ask,  Why  should  not  the 
meaning  and  effect  of  a  promissory  note,  a  bill  of  lading  or  guaranty, 
be  as  certain  and  definite  and  practically  identical  in  all  the  States  as 
the  meaning  of  words  in  an  American  dictionary,  and  for  the  same  reason, 
the  common  convenience  of  all?    Obviously,  the  vast  volume  of  inter- 
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state  trade  and  commerce  and  business  dealings  of  all  kinds  growing  in 
range  and  complexity  to  enormous  proportions,  is  entitled  to  the  pro- 
tection and  advantage  of  substantially  uniform  laws.  *  *  *  This 
whole  matter  *  *  *  is  a  practical,  common-sense  question  of  comity, 
made  certain  of  the  easy  avoidance  of  useless  annoyances  by  common 
consent,  in  a  word,  of  good  neighborhood,  and  of  good  neighborhood 
between  the  members  of  the  same  family." 

The  true  scope  of  the  movement  towards  uniformity  in  legislation, 
together  with  its  reasonable  limitations,  has  been  well  stated  as  follows: 

"It  is  highly  proper,  in  the  interest  of  human  freedom,  that  the 
several  States  alone  have  the  power  to  pass  laws  on  other  matters  of 
private  right;  that  each  community  can  carry  into  effect  its  own  views 
as  to  what  is  fair  or  humane,  and  what  is  against  good  manners  and  public 
policy  ;  and  there  is  no  desire  among  right-minded  men  that  the  field  of 
congressional  jurisdiction  should  be  widened  or  that  the  field  of  State 
legislation  should  be  narrowed.  But  undoubtedly  there  are  many  sub- 
jects on  which  the  laws  of  several  States  differ  from  each  other,  either 
broadly  or  in  some  slight  detail,  to  the  great  detriment  and  inconvenience 
of  those  whose  business  interests  outrun  their  immediate  State  line ;  and 
these  differences  are  in  most  cases  accidental;  that  is,  they  do  not  flow 
from  a  difference  in  sentiment  or  policy.  *  *  *  If  Georgia  and  six 
other  States  require  the  attestation  of  three  witnesses  to  a  will,  while 
thirty-seven  other  States  are  satisfied  with  the  signatures  of  two  wit- 
nesses, and  Pennsylvania  requires  no  attestation  at  all,  *  *  *  there 
is  no  sentiment  at  the  bottom  of  all  this,  no  question  of  good  policy. 
One  law  on  these  subjects  is  pretty  much  as  good  as  the  other,  but  the 
co-existence  of  both  laws  often  leads  to  a  failure  of  justice.  A  testator 
owning  lands  in  Georgia  makes  his  will  in  Ohio,  before  two  witnesses, 
and  the  devisee  of  the  Georgia  land  is  thrown  out." 

MOVEMENT  TOWARDS  UNIFORMITY. 

Before  the  year  1889  some  effort  towards  securing  uniformity  had 
been  made  by  the  American  Bar  Association,  but  with  little  avail.  In 
that  year,  however,  the  President  of  the  Bar  Association  of  Tennessee, 
Major  L.  B.  McFarland,  forcibly  called  attention  to  the  want  of  uniformity 
in  the  laws  of  the  several  States  in  the  matter  of  deeds  and  wills,  mar- 
riage and  divorce,  and  like  questions  not  involving  diverse  local  interests, 
and  the  discouraging  effect  of  this  diversity  to  material  development 
and  legal  accuracy,  and  on  his  suggestion  the  Association  instructed  its 
delegates  to  the  American  and  National  Bar  Associations,  to  urge  the 
passage  of  a  resolution  recommending  a  convention  of  representatives 
from  all  the  States  to  frame  a  system  of  uniform  laws  on  these  and  kin- 
dred subjects  to  be  submitted  to  the  several  legislatures;  as  the  result 
of  which  Col.  W.  A.  Collier,  one  of  the  delegates  to  the  American  Bar 
Association,  at  its  meeting  in  1889,  brought  President  McFarland's  sug- 
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gestions  to.  the  attention  of  that  Association  and  submitted  a  resolution,  m 
which  was  adopted,  "recognizing  the  desirability  of  uniformity  of  laws 
in  the  several  States,  especially  those  relating  to  marriage  .and  divorce 
and  distribution  of  property,  acknowledgments  of  deeds,  execution  and 
probate  of  wills,"  and  directing  the  President  to  appoint  a  committee  of 
one  from  each  State,  who  should  meet  and  compare  and  consider  the  laws 
of  the  different  States  relating  to  these  subjects  and  prepare  and  report 
recommendations  and  measures  to  bring  about  the  desired  result  ;  a 
Committee  on  Uniform  State  Laws  having  been  appointed  that  year  and 
annually  thereafter  until  it  was  recently  made  one  of  the  standing  com- 
mittees of  the  Association.  In  1890  this  committee  reported  that  the 
State  of  New  York  had  passed  an  act  authorizing  the  appointment  of 
three  commissioners  for  the  promotion  of  uniformity  of  legislation  in  the 
United  States,  who  were  authorized  to  examine  the  subjects  of  marriage 
and  divorce,  notarial  certificates  and  other  subjects,  and  to  ascertain  the 
best  means  to  effect  an  assimilation  and  uniformity  in  the  laws  of  the 
States;  and,  in  1891,  that  commissioners  on  uniformity  of  legislation  had 
been  appointed  by  six  States,  and  further,  that  by  correspondence  with 
judges  and  lawyers  throughout  the  United  States  they  had  found  a  sub- 
stantial agreement  of  opinion  that  the  desired  uniformity  could  be  best 
secured  by  legislative  action  in  the  States,  and  that  the  most  urgent  need 
of  uniformity  was  "in  matters  affecting  directly  the  business  common 
to  and  co-extensive  with  the  whole  country,"  such  as  the  enforcement 
of  contracts,  the  formalities  and  proof  of  legal  instruments,  and  that 
sudden  and  radical  changes  in  the  laws  of  divorce,  descent  and  distribu- 
tion would  meet  with  great  difficulty,  and  be  more  likely  to  be  adopted,  if 
at  all,  "after  the  general  advantages  of  uniformity  in  commercial  matters 
had  been  demonstrated  by  experience."  This  report  lays  down  the  broad 
lines  upon  which  all  subsequent  work  has  been  conducted. 

In  subsequent  years  this  committee  has  reported  from  year  to  year 
the  appointment  by  State  after  State  of  Commissioners  on  Uniformity  of 
Legislation,  until  now  thirty-seven  States  and  Territories — of  whom 
Tennessee  is  not  yet  one — have  appointed  State  Boards  of  Commissioners. 
The  boards  consist  usually  of  three  commissioners  from  each  State, 
appointed  generally  for  five  years,  with  authority  to  confer  with  com- 
missioners of  other  States  and  recommend  the  form  of  bills  to  bring  about 
uniformity  of  law  in  the  execution  and  proof  of  deeds  and  wills  and  other 
subjects  where  uniformity  seems  practicable  and  desirable.  None  of 
these  commissioners  receive  a  salary.  They  hold  an  annual  National 
Conference  during  the  same  weeks  and  at  the  same  place  as  the  American 
Bar  Association,  with  the  natural  result  that  the  work  on  uniformity  of 
legislation  has  recently  been  mainly  done  by  the  conference  of  the  com- 
missioners rather  than  by  the  committee  of  the  Association.  These  com- 
missioners are  appointed  directly  by  the  States  themselves,  in  the  exercise 
of  their  own  law-making  power;  and  the  commissioners  have  no  powers 
except  that  of  investigation  and  conference,  reporting  their  conclusions 
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.  to  the  legislatures  for  such  subsequent  exercise  of  their  law-making  power 
as  they  may  then  deem  proper. 

Fourteen  annual  conferences  of  the  commissioners  have  been  held; 
the  first  at  Saratoga,  in  1892  ;  the  last  at  St.  Louis,  in  1904.  At  the  first 
conference,  short  sections  were  recommended  in  reference  to  negotiable 
instruments,  but  for  the  first  few  years  after  its  organization  the  con- 
ference confined  its  recommendations  to  forms  for  written  instruments 
of  title,  a  standard  of  weights  and  measures,  the  legalization  of  foreign 
wills  and  the  abolition  of  days  of  grace;  the  commissioners  believing  that 
until  a  majority  of  the  States  had  joined  in  the  movement  it  was  useless 
to  recommend  xinifqrm  laws  except  upon  the  simplest  matters,  as  to  whose 
utility  there  could  be  no  possible  question.  A  simple  statute  suggested 
by  the  conference  making  a  last  will  and  testament  executed  outside  of 
any  State  in  the  mode  prescribed  by  the  law  either  of  the  State  where  it 
is  executed  or  the  State  where  the  testator  lived,  has  been  adopted  by 
most  of  the  States  of  the  Union,  while  a  similar  statute  recommended  by 
the  conference,  that  any  will  duly  proven  in  the  State  where  the  testator 
lives  may  be  duly  admitted  to  probate  in  any  other  State  by  filing  an 
exemplified  copy,  is  already  the  law  of  a  majority  of  the  States. 

However,  in  1896,  after  more  than  half  the  States  had  appointed 
commissioners,  and  after  a  year's  careful  study  by  various  committees' 
the  conference  recommended  a  Uniform  Negotiable  Instruments  Act. 
The  immense  importance  of  this  act  to  the  great  business  community 
was  soon  recognized;  and  it  has  now  been  successively  adopted  by 
twenty-one  States,  one  District,  and  one  Territory,  beginning  with  New 
York  in  1897  and  ending  with  Montana  and  Idaho  in  1903;  having  been 
adopted  by  Tennessee  in  1899.  The  success  that  has  attended  this  act 
has  been  of  the  greatest  encouragement  and  given  renewed  vigor  to  the 
entire  movement. 

In  the  matter  of  divorce  the  conference  has  recommended  a  uniform 
law  in  reference  to  divorce  procedure,  intended  to  prevent  the  procure- 
ment of  migratory  divorces,  through  fictitious  residence  in  distant  States, 
by  preventing  a  divorce  in  any  State  for  any  cause  arising  prior  to  the 
residence  of  petitioner  in  such  State,  which  was  not  a  ground  for  divorce 
in  the  State  where  the  cause  arose,  requiring  at  least  one  year's  actual 
residence  in  a  State  before  application  is  made  for  a  divorce,  and  pro- 
viding for  bona  -fide  notice  of  the  proceedings  to  the  opposite  party  in 
cases  where  the  same  is  possible. 

The  conference  will  next  consider  a  uniform  act  on  sales,  prepared 
by  Prof.  Samuel  Williston,  of  the  Harvard  Law  School,  and  a  uniform 
act  on  partnership,  which  is  to  be  drafted  by  Prof.  J.  B.  Ames,  Dean  of 
the  Harvard  Law  School. 

It  is  to  be  profoundly  regretted  that  Tennessee,  which  had  so  honor- 
able part  in  giving  impetus,  in  1889,  to  the  movement  for  uniformity, 
is  not  represented  at  these  conferences  by  a  State  Board  of  Commissioners, 
and  in  order  that  Tennessee  may  actively  join  her  sister  States  in  the 
beneficent  work  of  uniform  and  harmonious  legislation,  facilitating  the 
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business  interests  of  the  country,  removing  the  inconveniences  and  petty 
annoyances  that  harass  its  interstate  trade,  and  promoting  a  large  com- 
munity of  benefits  throughout  the  country  and  fraternal  comity  among 
the  States,  your  memorialists,  for  and  in  behalf  of  the  Bar  Association 
of  Tennessee,  and  by  its  direction,  respectfully  petition  your  Honorable 
Body  to  provide  for  the  appointment  of  a  Board  of  Commissioners  from 
Tennessee,  that  they  may  hereafter  take  part  in  the  annual  conference 
for  promoting  uniformity  of  legislation  throughout  the  United  States, 
and  that  the  voice  of  Tennessee  may  no  longer  be  silent  in  the  council 
of  the  States  upon  this  matter  of  deepest  national  concern. 

Respectfully  submitted, 

Edward  T.  Sanford, 
J.  W.  Bonner, 
T.  B.  Collier, 
Committee  of  the  Bar  Association  of  Tennessee. 

EXHIBITS. 
BILL  No.  — . 

■ 

AN  ACT  to  establish  a  Board  of  Tennessee  Commissioners  for  the  pro- 
motion of  uniformity  of  legislation  in  the  United  States. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Tennessee,  That  there  shall  be  appointed  by  the  Governor,  within  thirty 
days  after  the  passage  of  this  Act,  and  every  five  years  thereafter,  three 
suitable  person:,,  residents  of  this  State,  who  shall  be  and  constitute 
"A  Board  of  Tennessee  Commissioners  for  the  Promotion  of  Uniformity 
of  Legislation  in  the  United  States;"  any  vacancy  in  said  board  by 
resignation,  death,  or  otherwise,  to  be  filled  by  like  appointment  by  the 
Governor. 

Sec.  2.  Be  it  further  enacted,  That  it  shall  be  the  duty  of  said  board 
to  examine  the  subjects  of  marriage  and  divorce,  insolvency,  the  descent 
and  distribution  of  property,  the  execution  and  probate  of  wills  and  deeds, 
partnerships,  sales,  and  other  subjects  upon  which  uniformity  of  legisla- 
tion in  the  various  States  and  Territories  of  the  Union  is  desirable,  but 
which  are  outside  the  jurisdiction  of  the  Congress  of  the  United  States; 
to  confer  upon  these  matters  with  the  commissioners  appointed  by  other 
States  and  Territories  for  the  same  purpose;  to  consider  and  draft  uni- 
form laws  to  be  submitted  for  approval  and  adoption  by  the  legislatures 
of  the  several  states;  and  generally  to  devise  and  recommend  such  other 
or  further  course  of  action  as  shall  be  best  suited  to  accomplish  the  pur- 
poses of  this  Act. 

Sec.  3.  Be  it  further  enacted,  That  said  board  of  commissioners  shall 
keep  a  record  of  all  its  transactions  and  shall,  at  each  biennial  session  of 
the  Legislature,  and  may,  at  any  other  time,  make  a  report  of  its  doings 
and  of  its  recommendations  to  the  General  Assembly. 
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Sec.  4.  Be  it  further  enacted,  That  no  member  of  said  board  shall 
receive  any  compensation  for  his  services,  but  each  member  shall  be 
repaid  from  the  State  Treasury  the  amount  of  his  actual  traveling  and 
other  necessary  expenses  incurred  in  the  discharge  of  his  official  duty, 
after  the  account  thereof  has  been  audited  by  said  board  and  by  the 
State  Comptroller,  provided  that  the  aggregate  expenses  repaid  to  the 
three  members  of  said  board  in  any  one  year  shall  not  exceed  the  sum 
of  two  hundred  and  fifty  dollars.  Said  board  shall  keep  a  full  account 
of  its  expenditures  and  shall  report  the  same  in  each  annual  report. 

Sec  5."  Be  it  further  enacted,  That  this  Act  shall  take  effect  from  and 
after  its  passage,  the  public  welfare  requiring  it. 

Mr.  Mountcastle  moved  that  this  report  be  received  and 
adopted,  and  that  the  committee,  consisting  of  Messrs.  Edward 
T.  Sanford,  J.  W.  Bonner  and  T.  B.  Collier,  be  continued  and 
the  subject  matter  referred  back  for  an  additional  report  at  the 
next  meeting  of  the  Association. 

Motion  seconded  and  carried. 

On  motion  the  meeting  adjourned. 


AFTERNOON  SESSION. 

Thursday,  July  20,  3  p.  m. 

The  meeting  was  called  to  order  by  the  President. 

The  first  thing  on  the  program  was  a  paper  read  by  Samuel 
Bosworth  Smith,  of  Chattanooga.    (See  Appendix.) 

The  next  order  of  business  was  the  report  of  the  Committee  on 
Grievances,  read  by  Chairman  Thomas  H.  Cooke,  of  Chattanooga: 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

Your  Grievance  Committee  reports  to  the  Association  that  very  few 
grievances  have  been  brought  to  their  attention;  none  in  fact  that  the 
committee  deem  of  sufficient  importance  to  burden  the  records  of  the 
Association  with. 

However,  the  committee  takes  great  satisfaction  in  reporting  for  the 
purpose  of  making  a  permanent  record,  that  Wm.  Farr,  whose  operations 
in  Tennessee  for  such  a  length  of  time  were  a  reproach  to  the  bar  and  to 
the  people  of  the  State,  has  been  effectually  disposed  of  by  an  indictment 
and  conviction  in  the  United  States  Circuit  Court  for  the  Middle  District 
of  Tennessee  under  Section  5480  of  the  Revised  Statutes  as  amended  by 
the  Act  of  March  2,  1889.    1st  Supp.  R.  S.  U.  S.,  Ch.  393,  p.  694. 
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The  history  of  this  prosecution  and  conviction  is  contained  in  the 
following  letter,  which  has  been  received  by  the  Chairman  of  the  Griev- 
ance Committee,  from  Mr.  A.  M.  Tillman,  United  States  Attorney. 
And  the  thanks  of  the  Grievance  Committee  is  tendered  to  Mr.  Tillman 
for  his  kindness  in  supplying  us  with  this  detailed  account  of  the  prose- 
cution and  conviction  of  Fair. 

The  thanks  of  the  bar  and  people  of  Tennessee  are  due  to  Mr.  Tillman 
and  to  the  gentlemen  mentioned  in  his  letter  for  their  efforts  in  ridding 
the  State  of  the  disgrace  of  Mr.  Farr  and  his  alleged  law  schools. 

Respectfully  submitted, 

Thos.  H.  Cooke,  Chairman. 

Nashville,  Tenn.,  July  5,  1905. 

Hon.  Thomas  H.  Cooke,  Chairman  of  the  Committee  on  Grievances,  Bar 
Association  of  Tennessee,  Chattanooga,  Tenn.: 

Dear  Sir — In  compliance  with  the  request  of  Mr.  Robert  Lusk, 
Secretary  of  our  State  Bar  Association,  I  submit  the  following  in  refer- 
ence to  the  case  of  the  United  States  vs.  William  Farr,  who  was,  on 
October  22,  1903,  indicted  in  the  United  States  Circuit  Court,  Middle 
District  of  Tennessee,  under  Section  5480  R.  S.  (J.  S.,  as  amended  by  the 
Act  of  March  2,  1889,  1st  Supplement  R.  S.  U.  S.,  Chapter  393,  page  694. 

"Fraudulent  use  of  the  mails"  in  connection  with  Fair's  alleged  law 
schools:  "The  Nashville  College  of  Law"  and  "The  National  College  of 
Law,"  briefly  describes  the  offense. 

At  the  last  meeting  of  our  Bar  Association  I,  by  letter,  explained  that 
at  my  instance  Farr  had  been  arrested  in  Washington,  D.  C:,  on  Octo- 
ber 28,  1903,  and  was  making  every  effort  possible  to  prevent  being 
returned  to  Nashville,  Tenn.,  for  trial  on  aforesaid  indictment.  (See  my 
letter  published  on  pages  91  and  92  of  the  Proceedings  of  the  Twenty- 
third  Annual  Meeting  of  the  Bar  Association  of  Tennessee.) 

The  Court  of  Appeals,  District  of  Columbia,  on  November  1,  1904, 
decided  that  the  order  of  the  Supreme  Court  of  the  District  of  Columbia, 
discharging  the  writ  of  Itabeas  corpus  and  remanding  Farr  to  the  custody 
of  the  United  States  Marshal,  to  await  the  warrant  of  removal,  was 
correct,  and  it  was,  therefore,  accordingly  affirmed.  Farr,  thereupon, 
gave  bond  for  his  appearance  for  trial  at  the  April  (1905)  Term  of  Court, 
at  Nashville,  Tenn. 

The  trial  of  Farr  was  begun  on  April  25,  1905,  and  consumed  three 
days.  Considerable  of  Farr  literature,  many  letters  and  numerous  wit- 
nesses being  introduced  by  the  Government.  The  examination  and 
cross-examination  of  Fair  required  about  a  day,  and  proved  quite  inter- 
esting and  often  amusing. 

There  were  only  two  counts  in  the  indictment.  The  first  count  was 
based  on  the  correspondence  and  transaction  which  took  place  between 
Farr  and  Rev.  Will  Arthur  Dietrick,  Pastor  of  the  Highland  Congrega- 
tional Church  of  Cleveland,  Ohio.    Said  Dietrick  received  a  letter  offering 
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him  a  degree,  upon  usual  terms  (usual  "Farr"  terms),  and  immediately 
reached  the  conclusion  that  Farr  was  operating  a  scheme  to  defraud,  etc. 
Dietrick  at  once  wrote  the  postmaster  of  Cleveland,  Ohio,  a  letter  ex- 
pressing his  belief  and  stating  that,  "If  necessary  I  will  cheerfully  apply 
for  the  mock  degree  as  requested  by  the  letter  for  the  sake  of  obtaining 
further  evidence." 

After  this  letter  reached  my  hands  I  communicated  with  Mr.  Dietrick  f 
informing  him  that  I  would  be  glad  to  have  him  apply  for  the  degree, 
instructed  him  not  to  furnish  any  "record  of  data"  but  to  simply  purchase 
the  alleged  degree  for  ten  dollars,  which  I  enclosed. '  The  degree  was 
purchased  and  was  introduced  as  evidence  at  the  trial:  Mr.  Dietrick 
being  used  as  a  witness  and  explaining  how  said  degree  was  obtained. 
On  this,  the  first  count  of  the  indictment,  the  jury  returned  a  verdict  of 
"not  guilty,"  though  for  a  time  it  seemed  there  would  be  a  mistrial. 
The  jury  finally  agreed  to  acquit  on  this  count  as  all  had  agreed  to  return 
a  verdict  of  "guilty"  on  the  second  or  general  count,  which  was  done. 

The  failure  to  convict  on  the  first  count  was  probably  due  to  the  fact 
that  several  members  of  the  jury  considered  the  law  had  not  been  vio- 
lated as  Dietrick  had  not  been  "deceived"  and  had  not  been  "defrauded" 
because  he  suffered  no  pecuniary  loss  by  the  purchase  of  the  degree. 

The  transaction  with  Dietrick,  however,  demonstrated  very  plainly 
Fair's  method  of  operation,  and,  in  my  opinion,  greatly  aided  the  Gov- 
ernment in  getting  a  conviction. 

I  am  quite  sure  other  members  of  the  Bar  Association  as  well  as 
myself  greatly  appreciate  the  intelligent,  earnest  and  efficient  services 
rendered  by  Mr.  Dietrick  in  our  effort  to  rid  this  State  and  the  country 
at  large  of  Farr  and  his  law-school  methods,  which  I  trust  has  finally 
been  done.* 

After  Farr  was  convicted,  motions  to  discharge  the  prisoner,  for  a 
new  trial,  and  in  arrest  of  judgment,  were  made,  but  overruled  by  Hon. 
C.  D.  Clark,  United  States  District  Judge,  who  had  patiently  listened  to 
all  the  evidence  and  argument  throughout  the  trial  and  had  resolved 
every  doubt  in  favor  of  the  defendant,  who  had  been  ably  represented  by 
Mr.  W.  D.  Covington,  Col.  Tip  Gamble,  Gen.  W.  G.  Brien  and  Mr.  Charles 
Rutherford,  of  the  Nashville  bar.  Both  the  District  Attorney  and  his 
assistant,  Mr.  Lee  Brock,  participated  in  the  trial  of  this  case. 

Judge  Clark,  after  carefully  considering  the  matter,  sentenced  Farr 
to  four  months  in  jail  and  to  pay  a  fine  of  $500  and  costs,  but  suspended 
the  same  until  the  further  order  of  the  court,  upon  condition  that  Fan- 
pay  into  court  $25  and  file  an  affidavit  showing  his  inability  to  pay  the 
fine  and  setting  forth  the  fact  that  he  would  never  at  any  time  again 
engage  in  any  such  educational  scheme — which  it  is  scarcely  necessary 
to  state,  was  promptly  done. 

Before  dismissing  the  case,  it  may  be  proper  and  interesting  to  note 
the  fact  that  the  Government  had  as  witnesses  several  former  students 
of  Farr  who  were,  in  his  literature,  held  out  to  the  public  as  the  "Faculty 
of  Law"  of  the  "Nashville  College  of  Law,"  one  being  termed  "Chan- 
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cellor,"  another  "Vice-Chancellor  and  Professor  of  Law,"  another, 
"Secretary,"  etc.  Several  of  these  young  men,  who  had  come  here  and 
made  the  best  of  their  time  after  getting  here  and  learning  the  true  situa- 
tion (which  was  not  learned  until  after  they  had  paid  certain  money  to 
Fair),  claimed  not  to  know  until  I  informed  them  that  they  were  supposed 
to  have  official  connection  with  Fair's  alleged  law  school,  in  the  capac- 
ities mentioned. 

Farr,  however,  produced  papers  or  powers  of  attorney,  which  he 
claimed  authorized  him  to  make  such  use  of  their  names,  sign  names  to 
diplomas,  etc.  Two  diplomas  or  degrees  were  introduced  in  evidence  and 
shown  by  Prof.  R.  W.  Jennings  to  have  all  the  names  in  the  same  hand- 
writing, and  such  was  admitted  by  Farr  to  be  the  fact,  he  claiming  as 
before  stated  that  he  had  authority  to  sign  all  said  names. 

The  Government  witnesses  afterwards  explained  that  they  had  at 
the  request  of  Farr  signed  certain  papers,  did  so  without  expecting  or 
intending  that  any  such  use  be  made  of  their  names,  etc. 

Farr  appears  to  have  had  three  charters  from  the  State  of  Tennessee 
for  schools:  "The  National  College  of  Law,"  "The  Nashville  College  ci 
Law,"  and  "The  Nashville  College,"  the  latter  of  which  was  not  mentioned 
in  the  indictment  against  Farr. 

Letters  and  literature  indicated  that  degrees  would  be  conferred  by 
"The  Nashville*  College  of  Law,"  but  Dietrick's  degree  or  diploma  and 
the  other  one  introduced  in  evidence  were  from  "The  Nashville  College." 
Whether  or  not  other  diplomas  were  similarly  worded  I  am  unable  to 
state,  but  several  of  the  witnesses  appeared  not  to  know  which  alleged 
"institution"  they  attended  nor  from  which  they  received  their  diplomas. 

One  of  the  witnesses  introduced  by  the  Government  brought  his 
diploma  with  him,  and  when  requested  to  exhibit  it  did  so  in  such  a 
manner  as  to  indicate  that  he  was  rather  "proud"  of  his  title  of  4LL.  D." 
conferred  by  "The  Nashville  College,"  although  it  is  probable  he  may 
have  changed  his  views  somewhat  before  leaving  Nashville,  as  he  heard 
considerable  about  Farr  and  himself  while  here. 

This  witness,  in  thanking  Farr  for  the  "honor,"  spelled  "promise" 
"promas;"  "satisfied,"  "satersfied,"  and  mis-spelled  numerous  other 
words.  Farr  afterwards  wrote  him  asking  him  to  become  a  member  of 
his  "Board  of  Trustees." 

The  correspondence  between  said  witness  and  Farr  was  probably  the 
most  valuable  and  effective  evidence  introduced,  as  said  witness,  in  his 
letter  to  Farr,  stated:  *  *  *  "you  are  not  in  business  for  fun" 
*  *  *  "no  one  on  earth  shall  know  how  or  on  what  terms  I  got  my 
diploma,"  etc. 

I  have  referred  to  a  few  of  the  incidents  01  the  trial  as  Mr.  Lusk's 
letter  indicated  a  desire  that  I  should  do  so. 

Before  closing  this  communication,  I  desire  to  state  that  the  record 
from  the  Chancery  Court  at  Nashville,  Tenn.,  in  the  case  of  The  State  of 
Tennessee  upon  the  relation  of  the  Bar  Association  of  Tennessee  against 
The  National  College  of  Law  was  used  as  evidence  in  the  prosecution  of 
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Fair,  and  I  wish  to  thank  members  of  the  Bar  Association  generally,  and 
Hon.  John  Ruhm,  Mr.  Chas.  C.  Trahue,  Col.  S.  A.  Champion  and  Mr. 
Robt.  Lusk  in  particular  for  their  efforts  and  aid  in  suppressing  and 
convicting  Farr. 

Yours  truly, 

A.  M.  Tillman, 

U.S.  Attorney. 

On  motion  the  report  was  ordered  to  be  received  and  filed. 
Upon  motion  the  following  resolution  was  adopted: 

1.  Resolved,  That  the  Bar  Association  of  Tennessee  expresses  to  the 
editor  of  the  Chattanooga  Daily  Times  its  appreciation  of  the  editorial  in 
the  Times  of  this  date,  entitled  "A  Slander  on  the  Legal  Profession." 

2.  Resolved,  That  the  editorial  statement  in  the  New  York  newspaper 
quoted  in  said  editorial  of  the  Chattanooga  Times,  to  the  effect  that  the 
reprehensible  means  of  a  certain  attorney  in  conducting  the  cross-exam- 
ination of  a  witness  was  "in  accordance  with  the  ethics  of  his  profession" 
is  unjustified,  uncalled  for,  untrue,  and  is,  as  stated  by  the  Chattanooga 
Times,  a  slander  on  the  legal  profession. 

3.  Resolved,  That  a  copy  of  these  resolutions  be  furnished  the  Chat- 
tanooga Times  and  to  the  Associated  Press. 

The  next  order  of  business  was  the  report  of  tb,e  Committee  on 
Judicial  Administration  and  Remedial  Procedure,  which  was 
read  by  Mr.  T.  E.  Harwood  in  the  absence  of  Mr.  W.  C.  Caldwell, 
the  chairman: 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

Your  Committee  on  Judicial  Administration  and  Remedial  Procedure 
submits  for  your  consideration  the  following  report  and  suggestions: 

1 .  Speaking  generally,  it  is  a  matter  of  just  pride  to  the  legal  profession 
and  of  sincere  congratulation  to  the  people  at  large  that  the  judges  of  our 
courts  administer  the  law  and  perform  their  respective  functions  in  our 
system  of  government  with  marked  intelligence,  industry  and  imparti- 
ality, thereby  contributing  a  very  full  share  to  the  civilization,  industrial 
growth  and  prosperity  and  happiness  of  this  great  and  glorious  com- 
monwealth. 

2.  Nothing  is  more  effective  as  a  restraint  upon  a  dishonest  man  than 
the  knowledge  that  the  courts  are  alert  to  grant  redress  against  his  wrong- 
ful acts;  nothing  more  potent  to  deter  the  criminal  than  the  certainty  of 
speedy  punishment  for  his  crimes.  Therefore,  those  whose  duty  it  is  to 
administer  the  law  to  such  persons  should  be  encouraged  in  all  reasonable 
efforts  to  prevent  evasion  and  delay  and  to  attain  full  and  expeditious 
trials. 

3.  The  remarkable  fact  that  the  Supreme  Court  of  Tennessee  tries 
annually  two  or  three  times  as  many  cases  as  are  tried  in  the  same  period 
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by  courts  of  last  resort  in  other  States  should  be  constantly  borne  in  mind 
by  this  Association,  to  the  end  that  it  may  put  forth  proper  efforts  to 
lessen  the  burdens  of  that  court.  Whether  the  situation  can  be  best 
relieved  by  an  increase  of  the  number  of  judges  on  the  supreme  bench,  as 
has  been  done  in  some  of  the  States,  or  by  the  creation  of  an  additional 
court  of  chancery  appeals  or  some  similar  court,  or  by  a  limitation  on  the 
right  of  appeal  by  amount,  or  by  some  other  means,  your  committee  does 
not  know,  and  is  not  prepared  even  to  suggest. 

4.  Your  committee  notes  with  approbation  the  growing  disposition 
among  the  people  and  in  legislation  to  simplify  the  business  and  curtail 
the  expenses  of  the  county  courts  of  the  State  by  large  reductions  in  the 
number  of  civil  districts  in  different  counties,  and  it  is  to  be  hoped  that 
this  disposition  will  continue  to  grow  until  every  county  in  the  State  may 
enjoy  the  advantages  of  such  a  reduction. 

5.  The  tendency  in  favor  of  county  judgeships  to  be  filled  by  capable 
lawyers  is  likewise  gratifying  in  a  high  degree.  It  indicates  a  better 
appreciation  of  the  important  powers  and  legal  functions  of  the  county 
court  as  a  part  of  our  judicial  system,  and  promises  a  most  favorable 
result. 

Would  it  not  be  well  to  have  a  capable  lawyer  preside  over  every  county 
court  in  the  State,  as  its  judge,  and  to  clothe  him  with  concurrent  juris- 
diction to  grant  extraordinary  writs,  to  try  habeas  corpus  cases,  misde- 
meanors, and  perhaps  other  cases? 

6.  Might  not  even  greater  uniformity,  ease  and  effectiveness  in  judi- 
cial administration  and  remedial  procedure  than  now  exists  be  attained 
by  and  through  stated  voluntary  meetings  of  all  the  judges  of  all  the 
courts  in  the  State? 

7.  It  is  assumed  that  your  Committee  on  Jurisprudence  and  Law 
Reform  will  say  what  need  be  said  in  reference  to  economy  in  the  public 
service,  to  the  assessment  and  collection  of  taxes  and  to  other  important 
matters  of  legislation;  therefore  this  committee  makes  no  specific  sug- 
gestions as  to  them. 

8.  Comment  on  recent  legislation  is  left  for  the  President  of  this  Asso- 
ciation . 

Respectfully  submitted, 

W.  C.  Caldwell,  Chairman. 
T.  K.  Harwood, 
Foster  V.  Brown, 
Walter  S.  Brandon. 

On  motion  this  report  was  ordered  to  be  received  and  filed. 
Upon  motion,  properly  seconded,  the  following  resolution  was 
adopted : 

Resolved,  That  it  is  the  sense  of  the  Bar  Association  of  Tennessee  that 
our  judiciary  is  inadequately  paid  and  that  their  salaries  should  be 
increased,  and  that  the  chair  appoint  a  committee  of  three,  with  Mr. 
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Charles  W.  Rankin,  of  Chattanooga,  as  chairman,  to  take  up  the  question 
of  an  increase  in  the  salaries  of  our  judiciary  and  report  at  the  next  meet- 
ing of  the  Association. 

A  telegram  from  Hon.  Michael  Savage,  of  Clarksville,  was  . 
then  read,  stating  that  he  could  not  be  present  owing  to  the 
illness  of  his  father. 

On  motion,  properly  seconded,  the  Secretary  was  instructed 
to  wire  Mr.  Savage,  expressing  the  regret  of  the  Association  at 
his  absence  and  the  cause  of  same. 

The  meeting  then  adjourned. 


THIRD  DAY. 

MORNING  SESSION. 

Friday,  July  21,  10  a.  m. 

The  meeting  was  called  to  order  by  the  President. 

The  President  then  announced  that  Hon.  John  W.  Judd,  of 
Nashville,  would  read  the  sketch  of  the  life  of  John  F.  House, 
prepared  by  Mr.  Savage.    (See  Appendix.) 

The  President  announced  that  in  accordance  with  resolution 
of  yesterday  he  had  appointed  on  the  committee  to  report  at  the 
next  meeting  of  the  Association  on  the  salaries  of  our  judiciary 
the  following:   Charles  W.  Rankin,  Chattanooga,  Chairman; 
James  S.  Pilcher,  of  Nashville,  and  T.  E.  Harwood,  of  Trenton. 

The  next  thing  on  the  programme  was  the  paper  of  Judge 
Ingersoll,  "The  International  Congress  of  Lawyers  and  Jurists." 
(See  Appendix.) 

The  report  of  the  special  committee  on  the  Torrens  System 
was  then  read  by  its  chairman,  S.  C.  Williams,  of  Johnson  City. 

THE  TORRENS  SYSTEM. 

Among  the  reforms  considered  within  recent  years  the  "Torrens  Sys- 
tem" of  registering  the  title  to  real  property  and  of  dealing  with  the  land 
after  registration  is  one  of  the  most  discussed  and  perhaps  the  most 
radical. 

The  general  principle  of  registering  the  title  of  real  estate  has  been  in 
successful  operation  in  Bohemia,  Prague,  Munich,  Vienna  and  other  parts 
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of  continental  Europe  for  centuries,  and  the  system  was  made  universal 
in  Austria  in  1811,  and  was  adopted  in  Saxony  in  1843,  in  Hungary  in 
1849-56,  and  in  Prussia  in  1872,  and  the  system  is  in  operation  also  in 
Sweden,  Switzerland,  Norway,  Tunis,  and  Alsace-Lorraine. 

But  the  system  that  is  now  in  effect  throughout  the  British  Empire 
was  introduced  by  Sir  Robert  Richard  Torrens,  from  whom  it  takes  its 
name.  He  was  born  in  Cork;  emigrated  to  South  Australia  in  1841 ;  was 
collectorof  customs,  and  thus,  though  not  a  lawyer,  he  became  familiar 
with  the  shipping  laws.  It  is  said  that  the  starting  point  of  his  system 
was  the  application  of  the  principles  which  regulate  the  transfer  of  vessels 
by  means  of  registration  to  the  transfer  of  land;  and  it  does  not  appear 
that  Sir  Robert  R.  Torrens  had  studied  the  continental  methods  of  land 
registration,  or  even  knew  of  them  at  first,  though  there  is  nothing  new 
about  the  fundamental  principles  involved  in  his  acts. 

He  suggested  the  reform  in  1850,  and  at  first  it  met  with  much  oppo- 
sition. It  was  adopted  in  1858  in  South  Australia,  in  1861  in  Queensland, 
in  1862  in  Victoria  and  New  South  Wales,  *in  1863  in  Tasmania,  in  New 
Zealand  and  British  Columbia  in  1870,  in  West  Australia  in  1874,  in  Man- 
itoba and  Ontario  in  1870.  The  system  was  partially  adopted  in  England 
in  1862  and  more  fully  in  1875.  Comprehensive  acts  were  passed  in  1891 
and  1897.  In  1900  Parliament  appropriated  $1,325,000  for  registry 
office  in  Lincoln's-Inn-Fields,  and  in  1891  registration  was  made  compul- 
sory in  London.  In  Australia  the  system  is  so  popular  that  over  eighty 
per  cent  in  value  of  all  the  lands  are  registered. 

In  this  country,  the  States  of  Illinois  and  Massachusetts  both  claim 
the  distinction  of  being  the  first  to  take  up  the  subject.  The  first  act  was 
passed  in  Illinois  in  1895.  The  act  was  not  skilfully  drawn  and  was 
declared  unconstitutional  by  an  almost  equally  divided  court  in  People 
v.  Chase,  165  111.,  527;  46  N.  E.,  454;  36  L.  R.  A. ,.105.  The  defects  were 
remedied  in  the  new  act  passed  by  the  Legislature  of  the  State  in  1897, 
and  this  law  was  sustained  by  the  Supreme  Court  in  1898  in  People  v. 
Simon,  176  111.,  165;  52  N.  E.,  910;  44  L.  R.  A.,  801;  68  Am.  St.  Rep., 
175,  and  the  law  is  now  settled  in  that  State. 

The  Massachusetts  act  was  passed  in  1898,  and  was  sustained  by  its 
Supreme  Court  in  an  exhaustive  opinion  by  Chief  Justice  Holmes  in  1 900 
in  Tyler  v.  Judges,  etc.,  175  Mass.,  71 ;  55  N.  E.,  812;  51  L.  R.  A.,  433. 

Acts  are  in  effect  in  California  (1897),  Oregon  (1901),  Minnesota  (1901), 
Colorado  (1903),  Virginia  (1903).  The  California  act  contains  several 
unreasonable  provisions  that  render  the  law  in  that  State  practically 
inoperative.  In  Minnesota  the  act  was  sustained  by  the  Supreme  Court 
in  1902  in  State  v.  Westfall,  85  Minn.,  437;  99  N.  W.,  175;  89  Am.  St. 
R.,  175;  57  L.  R.  A.,  297.  In  1902  the  United  States  Congress  passed 
an  act  putting  the  system  in  force  throughout  the  Philippines.  An  act 
was  passed  in  Ohio  in  1896,  but  was  not  properly  drawn,  and  was  declared 
unconstitutional  in  1897  in  State  v.  Gilbert,  56  O.  St.,  575;  47  N.  E.,  551 ; 
60  Am.  St.  Rep.,  756;  38  L.  R.  A.,  519;  and  this  seems  to  have  ended  the 
matter  there. 
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In  Georgia  and  Louisiana  the  subject  of  this  system  of  land  registra- 
tion is  being  investigated  by  commissions  appointed  by  the  Governor  in 
pursuance  of  resolutions  of  the  Legislature,  and  the  subject  is  also  being 
discussed  by  the  bar  associations  of  a  number  of  other  States,  to  wit: 
Kentucky,  Maine,  Missouri,  New  York,  North  Dakota,  Pennsylvania, 
Texas,  Washington,  and  West  Virginia.  Also  the  subject  is  being  agi- 
tated in  Iowa,  Nebraska,  Rhode  Island  and  Wisconsin,  and  possibly  in 
other  States. 

The  subject  was  first  brought  before  this  Association  in  1897,  in  a 
report  of  the  Committee  on  Jurisprudence  and  Law  Reform,  of  which 
Edward  T.  Sanford,  Esq.,  was  chairman,  and  James  Maynard,  Esq.,  and 
Hon.  John  K.  Shields  were  members  signing  the  report.  In  1898  the 
Committee  on  Jurisprudence  and  Law  Reform,  of  which  Hon.  Jerome 
Templeton  was  chairman,  reported  on  the  system.  Then  for  several 
meetings  the  question  was  allowed  to  rest  until  1903,  when  an  elaborate 
discussion  of  the  subject  was  made  by  this  same  committee,  then  con- 
sisting of  Messrs.  S.  C.  Williams,  Chairman,  C.  E.  Lucky,  W.  B.  Bates, 
W.  L.  Granbery,  and  S.  D.  Hays,  when  the  present  committee  to  draft  the 
act  was  appointed  by  President  Mountcastle. 

While  all  the  acts  adopted  by  the  several  States  above  named  are 
known  as  the  Torrens  Law,  yet  there  is  quite  a  wide  difference  between 
them,  both  in  substance  and  in  mode  of  procedure,  and  they  extend  in 
length  all  the  way  from  59  to  105  sections.  The  acts  here  submitted 
contain  120  sections,  and  is  modeled  after  the  Minnesota,  Illinois  and 
Colorado  acts,  which  were  considered  the  most  concise  and  best  adapted 
to  the  wants  in  Tennessee.  No  doubt  this  act  could  be  compressed 
into  much  smaller  compass,  but  at  the  probable  cost  of  clearness. 
The  act  is  one  of  great  importance,  and  great  property  rights  depend 
upon  its  provisions,  and  it  was  thought  best  that  every  requirement  of 
the  law  and  each  act  of  each  official  should  be  so  clearly  and  explicitly 
stated  that  every  intelligent  citizen  could  easily  understand  every  pro- 
vision of  the  statute,  and  that  those  who  were  astute  to  find  vague- 
ness, ambiguities  and  obscurity  would  be  disappointed. 

If  this  result  has  been  accomplished  even  reasonably  well  in  this  first 
draft  of  the  act  it  will  be  not  only  gratifying,  but  fortunate,  and  expe- 
rience in  this  and  other  States  will  in  the  future  eventually  suggest 
important  changes.  Perfection  can  be  approximated  only  after  much 
longer  experience  in  the  practical  working  of  the  acts  than  has  as  yet 
been  had  in  the  United  States. 

PROCEDURE  AND  PRACTICE. 

Each  county  register  of  deeds  is  made  registrar  of  titles,  and  in  addi- 
tion to  his  duties  as  register  conducts  the  registration  of  titles  and  other 
dealings  with  registered  land.  (Sec.  9.)  He  is  assisted  by  deputy  reg- 
istrars and  examiners  of  titles,  the  latter  attorneys  at  law  appointed  by 
the  chancery  court.    (Sees.  11  and  13.) 
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INITIAL  REGISTRATION. 

Bringing  land  under  the  law,  by  registration  of  the  title,  is  in  the  first 
instance  optional  with  the  owner  (Sec.  118),  and  for  those  lands  not 
brought  under  this  law  the  old  system  continues  unaltered.    (Sec.  119.) 

Application  for  initial  registration  is  made  by  filing  in  the  chancery 
court  of  the  county  where  the  land  lies  a  petition,  a  form  of  which  is  given 
in  the  act.    (Sees.  7  and  8.) 

Minors  and  those  under  disability  must  apply  through  their  guardians. 
It  must  be  for  a  registration  of  the  fee  simple,  since  until  the  fee  is  regis- 
tered no  lesser  estate  can  be  registered.  (Sec.  2.)  If  the  application  is 
made  by  an  agent,  his  authority  must  be  in  writing,  executed  and  acknowl- 
edged in  the  usual  form,  and  filed  with  the  registrar  before  formal  applica- 
tion is  made.    (Sec.  1.) 

All  persons  interested  in  the  land  and  all  persons  in  possession  or  occu- 
pancy must  be  made  parties  defendant.  (Sec.  4.)  Subpoena  is  issued 
for  all  resident  defendants,  and  may  on  application  issue  for  non-residents 
if  they  can  be  served.  (Sec.  20.)  Service  is  made  by  the  sheriff  as  sub- 
poena in  chancery  is  served.  Xon-residents  and  persons  whose  names 
and  residences  are  unknown  and  cannot  be  ascertained  by  diligent  inquiry 
are  served  by  publication  (Sec.  21.) ;  also  by  notice  mailed  to  those  whose 
names  and  residences  are  known.    (Sec.  22.) 

Due  opportunity  to  contest  the  application  must  be  afforded,  and  any 
person,  whether  named  as  a  party  or  not,  may  appear  and  answer;  also 
cross  application  to  register  may  be  filed.    (Sec.  24  and  25.) 

An  abstract  of  title  must  be  tiled  by  the  applicant.  (Sec.  17.)  The 
court  refers  the  application  to  an  examiner  of  titles,  who  proceeds  with 
an  independent  investigation  of  the  title.  (Sec.  19.)  To  him  is  sub- 
mitted the  abstracts  of  title  and  any  oral  testimony  tending  to  determine 
the  rights  of  all  parties.  He  approves  no  title  unless  satisfied  that  all 
persons  interested  are  before  the  court.  If  in  his  opinion  the  applicant  is 
entitled  to  registration,  he  so  reports  to  the  court.  To  the  report  of  the 
examiner  any  party  may  file  objections,  which  are  heard  and  disposed  of 
by  the  court.  Jury  trial  may  be  had  upon  issues  framed  under  direction 
of  the  chancellor  as  in  other  chancery  cases.  (29  a.)  Upon  confirma- 
tion of  the  report  a  decree  is  entered  confirming  the  applicant's  title  and 
directing  the  registrar  to  issue  to  him  the  first  certificate.  (Sec.  80.) 
This  is  done  by  entry  in  a  book  called  the  "Register  of  Titles,"  which  con- 
tains a  number  of  certificates  of  title  bound  together  one  to  a  page,  with 
ample  space  at  the  foot  for  entry  of  subsequent  notation  thereon.  (Sees. 
38,  39,  and  43.)  Every  certificate  is  in  duplicate,  signed  and  sealed  by 
the  registrar  and  numbered.  One  of  these  is  kept  by  the  registrar  bound 
in  the  "Register  of  Titles,"  the  other  is  delivered  to  the  owner.  This 
completes  the  initial  registration. 

The  certificate  of  title  immediately  upon  its  issue  is  conclusive  proof 
of  ownership  in  all  courts  as  against  all  parties  before  the  court  in  the 
proceeding  for  initial  registration  (Sec.  31),  and  all  persons  dealing  with 


Digitized  by  Google 


44  PROCEEDINGS  OF  THE 

the  land  after  registration.  After  the  expiration  of  two  years  from  the 
first  registration  no  suit  attacking  the  title  of  the  registered  owner  can 
be  brought.  (Sec.  32.)  No  exception  is  made  in  favor  of  infants  or 
persons  under  disability  (Sec.  31),  but  such  persons  are  given  recourse 
upon  the  indemnity  fund.  (Sec.  105.)  It  is  thus  seen  that  all  persons 
are  bound  by  the  first  certificate  of  title,  except  those  overlooked  and 
not  made  parties  to  the  suit  for  registration.  If  the  court  proceeding  is 
properly  conducted  there  should  be  no  persons  not  bound  by  the  first 
certificate  of  title.  In  all  dealings  with  the  land  after  registration  the 
bona  fide  purchaser  or  incumbrancer  has  a  like  security  to  that  given  to 
the  purchaser  of  negotiable  paper.  (Sees.  46  and  47.)  The  title  of  such 
purchaser  or  incumbrancer  cannot  be  upset.    (Sees.  90,  91  and  92.) 

TRANSFERS  OF   REGISTERED  LAND. 

When  it  is  desired  to  convey  registered  land,  the  owner  executes  the 
usual  conveyance  and  delivers  this  and  his  certificate  of  title  to  the  pur- 
chaser. (Sees.  67  and  68.)  In  every  transaction  the  owner's  certificate 
of  title  must  be  produced.  If  lost  or  destroyed,  upon  the  proper  showing 
(Sec.  61)  the  owner  receives  a  duplicate,  so  marked,  which  answers  the 
purpose  of  the  lost  certificate.  No  new  forms  of  conveyance  are  required. 
(Sec.  62.)  The  purchaser  takes  the  deed  and  certificate  of  title  to  the 
register's  office,  files  his  deed  and  leaves  it  with  the  registrar  (who  files  and 
keeps  it  but  does  not  record  it),  surrenders  his  certificate  for  cancellation, 
the  registrar  makes  the  proper  entry  in  the  "Register  of  Titles"  and 
makes  out  a  new  certificate  to  the  purchaser  (Sec.  16),  and  upon  payment 
of  the  consideration  and  $3  to  the  registrar  the  whole  transaction  is  closed. 
The  new  certificate  operates  to  transfer  the  title  to  the  land,  no  title  pass- 
ing by  the  deed.  (Sec.  57.)  The  deed,  after  delivering  and  before  the 
registration  of  the  transfer,  is  a  mere  contract  between  the  parties. 
(Sec.  55).  The  transfer  is  registered,  when  the  registrar  cancels  the  old 
certificate  of  title  and  issues  a  new  one  in  duplicate  as  before,  one,  called 
the  original,  being  retained  in  the  register,  and  the  other,  called  the 
duplicate,  after  proper  receipt  wherefor  filed  with  the  registrar,  delivered 
to  the  buyer,  now  the  new  owner.  The  registrar  shall  not  transfer  until 
he  is  satisfied  that  taxes  are  paid.  (Sec.  63.)  All  existing  incumbrances 
and  adverse  claims  to  title  of  the  registered  owner  must  be  stated  on  the 
new  certificate  unless  they  are  simultaneously  released  or  discharged. 
When  only  a  part  of  the  registered  land  is  conveyed  a  new  certificate  is 
entered  and  an  owner's  certificate  is  given  to  the  grantor  for  that  part  of 
the  land  which  is  not  conveyed.    (Sec.  62.) 

MORTGAGES  AND  TRUST  DEEDS. 

A  mortgage  of  registered  land  is  effected  in  a  similar  manner.  (Sec. 
67.)  The  owner  executes  the  ordinary  mortgage  or  trust  deed  and  files  it 
with  the  registrar  and  presents  his  certificate  of  title  to  the  registrar. 
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The  mortgage  or  trust  deed  is  filed  and  kept  by  the  registrar,  but  not 
recorded.  The  registrar  makes  the  notation  of  the  mortgage  upon  the 
owner's  certificate  and  also  upon  the  register  of  titles  and  issues  a  dupli- 
cate of  the  owner's  certificate,  showing  such  mortgage  to  the  mortgagee 
or  beneficiary.  This  is  called  the  mortgagee's  certificate.  The  fee  is 
paid  and  the  transaction  is  closed.  Upon  payment  of  the  indebtedness 
a  release  deed  of  trust  or  of  the  mortgage,  together  with  the  "Mortgagee's 
Duplicate,"  is  presented  to  the  registrar.  That  official  cancels  the  mort- 
gagee's duplicate,  files  (but  does  not  record)  release  deed  of  trust  or 
release  of  the  mortgage,  makes  the  proper  entry  in  the  "Register  of 
Titles,"  charges  the  proper  fee  and  issues  to  the  owner  a  new  certificate 
of  title.  (Sec.  69.)  In  case  of  the  debtor's  failure  to  pay  according  to 
the  terms  of  the  mortgage  or  trust  deed,  the  instrument  is  foreclosed  in 
the  same  manner  as  though  the  title  was  not  registered.  The  purchaser 
at  the  sale,  after  the  expiration  of  the  period  of  redemption,  takes  his 
trustee's  deed,  or  master's  deed,  or  certified  copy  of  decree  confirming 
the  sale,  and  files  that  with  the  registrar  and  obtains  a  new  duplicate  cer- 
tificate of  title.    (Sees.  70,  71,  72,  and  73.) 

TRUSTS,  CONDITIONS,  LIMITATIONS. 

Registered  owners,  by  deed  or  other  instrument  filed  with  the  regis- 
trar, may  create  such  trusts  as  may  be  desired.  (Sec.  75.)  The  terms 
of  the  trust  are  not  set  out  in  the  certificate  of  title,  but  after  the  name 
of  the  trustee  is  inserted,  the  words  "in  trust,"  "upon  condition,"  or 
"with  limitations,"  as  the  case  may  be,  and  no  subsequent  transfer  or 
dealing  can  be  had  thereafter,  except  upon  the  orders  of  a  court  of  proper 
jurisdiction.    (Sees.  75,  76  and  77.) 

When  interests  in  registered  land  less  than  an  estate  in  fee  simple  are 
transferred,  the  same  shall  be  registered  by  filing  the  instrument  with 
the  registrar,  who  shall  make  a  brief  memorandum  thereof  on  the  certifi- 
cate of  title  signed  by  him.  A  similar  memorandum  is  made  on  the 
owner's  duplicate.  The  cancellation  of  such  interest  is  effected  in  like 
manner.  When  doubt  or  disagreement  exists  as  to  the  proper  memo- 
randum to  be  made  in  such  cases,  the  question  shall  be  referred  to  the 
court  for  decision,  either  on  the  certificate  of  the  registrar  or  on  demand 
in  writing  of  any  party  in  interest.  All  the  papers  and  evidences  must  be 
brought  before  the  court  by  the  registrar,  and  after  hearing  all  the  parties 
in  interest  the  court  makes  the  proper  order  for  the  registrar  to  enter. 
(Sec.  59.) 

JUDGMENT  AND  OTHER  LIENS. 

No  judgment,  decree  (Sec.  79),  attachment  (Sec.  80),  lis  pendens 
(Sec.  78),  mechanic's  lien,  or  other  statutory  legal  or  equitable  lien 
(Sec.  84)  except  taxes  and  special  assessments,  for  which  a  sale  has  not 
been  had,  is  a  lien  upon  registered  land,  until  a  certified  copy  of  the 
judicial  proceedings,  or  a  copy  of  the  instrument  upon  which  the  lien  is 
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based,  is  filed  with  the  registrar,  and  a  brief  note  thereof  is  entered  by 
him  upon  the  certificate  of  title  in  the  register.  This  abolishes  all  general 
liens,  and  one  dealing  with  a  registered  title  can  safely  ignore  any  lien 
not  entered  upon  the  certificate  of  title  in  the  register. 

ADVERSE  CLAIMS. 

Provision  is  made  for  all  who  wish  to  make  notice  of  a  lien  upon  or 
claimed  against  registered  land.  (Sec.  102.)  All  such  notices  are  entered 
by  the  registrar  upon  the  proper  certificate  of  title  in  the  register  book, 
and  are  thus  brought  directly  to  the  attention  of  any  one  proposing  to 
deal  with  the  registered  land.  The  registrar  will  enter  such  claims  on  all 
subsequent  certificates,  until  they  are  removed  by  proper  proceedings, 
which  are  provided  for. 

CURTESY,  DOWER  AND  HOMESTEAD. 

Curtesy,  dower  and  homestead  are  preserved  in  registered  land,  and 
in  its  first  registration,  as  well  as  in  all  subsequent  dealings.  (Sees.  63,  65.) 
All  other  rights  incident  to  husband  or  wife  are  preserved  in  registered 
land.    (Sees.  64,  65.) 

DESCENT  AND  DEVISE. 

The  heirs  at  law,  or  devisees,  of  registered  land,  may  on  expiration 
of  thirty  days  after  letters  of  administration  are  granted,  or  the  will 
is  probated,  or  in  case  of  appeal,  any  time  after  the  expiration  of  thirty 
days  from  the  entry  of  final  judgment  thereon,  apply  to  the  chancery 
court  for  order  of  entry  of  a  new  certificate  of  title,  a  certified  copy  of 
probate  of  will,  or  order  granting  administration  being  filed  with  the  clerk 
and  master.  Notice  is  given  to  persons  in  interest,  and  after  a  hearing  the 
court  may  direct  entry  of  the  new  certificates.  Any  certificate  issued 
before  the  estate  is  finally  wound  up  and  final  settlement  made  shall  so 
state.  After  final  settlement,  or  after  the  time  allowed  by  law  for  bring- 
ing action  against  the  executor  or  administrator,  the  heirs  or  devisees 
may  petition  the  court  for  an  order  canceling  the  entry  on  the  certificate 
that  the  estate  is  undergoing  settlement,  and  the  court  may  so  order 
after  such  notice  and  hearing  as  it  may  require.    (Sec.  94.) 

TAX  SALES. 

The  holder  of  a  tax  certificate  of  sale  must,  within  three  months  after 
the  date  of  sale,  file  the  certificate  of  sale,  or  a  sworn  copy  thereof  with  the 
registrar  for  entry  upon  the  proper  certificate  of  title,  and  during  the  same 
period  must  mail  to  all  persons  noted  upon  the  certificate  of  title  as 
interested  in  the  land  a  notice  of  the  registration  of  the  tax  certificate 
of  sale.  In  default  of  such  filing  and  notice,  the  land  is  released  from 
the  sale.  (Sec.  88.)  Should  the  certificate  of  sale  ripen  into  a  tax  deed, 
the  holder  thereof  may,  on  presentation  of  the  tax  deed  and  outstanding 
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certificate  of  title,  have  the  land  transferred  to  him.  If  he  cannot  pre- 
sent the  outstanding  certificate  of  title  he  must  present  an  order  of  the 
court,  directing  such  transfer  of  the  certificate,  obtained  on  petition  and 
notice  to  interested  parties.  (Sec.  89.)  Minors,  insane  persons,  etc.,  are 
allowed  the  time  allowed  by  law  to  redeem  before  such  order  shall  be 
issued.  The  registrar  is  required  to  see  that  there  has  been  no  sale  for 
taxes,  or  that  no  tax  deed  has  been  issued,  before  he  makes  a  transfer. 
(Sec.  63.) 

No  initial  registration  can  be  had  of  any  title  derived  through  sale 
for  taxes  or  assessments,  unless  the  purchaser  has  had  his  title  adjudi- 
cated by  a  court  of  competent  jurisdiction,  and  a  decree  duly  made 
decreeing  the  title  in  him,  or  unless  the  purchaser  has  had  undisputed, 
actual,  adverse  possession  under  such  title  for  seven  years  immediately 
prior  to  the  application,  and  paid  all  taxes  and  assessments  for  said  time, 
or  in  case  of  vacant  or  unoccupied  land,  has  paid  all  taxes  and  assess- 
ments thereon  for  eight  successive  years  prior  to  the  application.   (Sec.  3.) 

EXCHANGE  OF  CERTIFICATES  PLATS. 

A  registered  owner  having  one  certificate  of  title  for  land  including 
several  parcels  may  exchange  for  separate  certificates  and  conversely. 
An  owner  subdividing  his  lands  into  lots  must  file  a  plat  with  the  registrar 
as  now  provided  concerning  unregistered  lands.    (Sec.  45.) 

SALES  OF  LANDS  OF  DECEDENTS  AND  PERSONS  UNDER  DISABILITIES. 

The  jurisdiction  of  county,  probate  and  chancery  courts  as  now 
existing  for  sale  or  other  disposition  of  lands  of  decedents,  or  of  persons 
under  the  disabilities  of  infancy,  coverture,  insanity,  etc.,  is  not  affected 
(Sec.  95),  and  provision  is  made  for  the  entry  of  a  new  certificate  on  such 
transfer,  as  after  other  judicial  sales. 

REGISTRAR  AT  ALL  TIMES  UNDER  CONTROL  OF  CHANCERY  COURT. 

Provision  is  made  for  ready  recourse  to  the  chancery  court  in  all  cases 
of  dissatisfaction,  wrong,  doubt  or  mistake,  and  this  court  has  at  all 
times  full  control  over  the  registration.  (Sees.  90-93.)  But  the  title 
of  a  bona  fide  purchaser  or  incumbrancer  for  value  will  always  be  upheld. 
(Sec.  92.) 

INDEMNITY  FUND. 

Although  not  an  absolutely  essential  feature  of  the  system,  yet  in 
nearly  all  countries  where  the  Torrens  System  is  in  use,  an  indemnity 
fund  is  provided  to  make  good  any  losses  incurred  by  rightful  owners  in 
being  deprived  of  their  land  through  fraud  or  accident.  This  fund  is 
raised  by  charging  a  small  fee,  in  this  act  one  tenth  of  one  per  cent,  upon 
the  value  of  the  land  when  first  registered,  and  each  time  it  afterwards 
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passes  by  descent  or  devise.  Small  as  this  charge  is  it  is  believed  that  it 
will  prove  to  be  larger  than  necessary.  Drafts  on  these  funds  have  been 
few  and  unimportant  in  actual  practice.  This  fund  is  kept  and  managed 
by  the  county  trustee  under  the  supervision  of  the  chancery  court. 
(Sees.  104,  105.)  Proceedings  are  authorized  for  the  recovery  of  com- 
pensation for  loss  or  damage  arising  from  the  operation  of  the  act. 
(Sec.  106.)  ' 

FEES. 

It  is  believed  that  the  cost  of  initial  registration  will  not  be  materially 
more  than  the  cost  of  most  abstracts  and  legal  examinations  thereof  at 
present,  and  after  this  first  registration  all  subsequent  costs  of  transfers 
will  be  nominal. 

ADVANTAGES  OF  REGISTRATION. 

The  immediate  effect  of  registering  a  title  is  to  make  the  property  a 
quick  asset.  The  title  is  made  absolutely  perfect,  and  it  always  remains 
so.  The  county,  itself,  becomes  in  reality  the  insurer  of  the  title.  The 
value  of  the  land  is  enhanced  by  making  it  more  available  as  an  invest- 
ment. It  may  be  sold  or  mortgaged  in  the  time  it  takes  to  make  out  a 
deed,  go  to  the  courthouse,  file  it,  surrender  the  certificate  and  obtain  a 
new  one.  The  register  shows  on  its  face,  and  everybody  can  see  at  a 
glance  the  exact  condition  of  the  title  of  any  piece  of  real  estate,  that  is 
who  actually  owns  the  property,  and  just  what  liens  or  incumbrances, 
if  any,  there  are  on  it.  The  cost  of  registration  is  not  much  more  than 
having  an  abstract  made  and  examined;  and  when  the  initial  registra- 
tion is  once  effected,  the  costs  of  any  subsequent  dealing  or  transfer  is 
nominal.  A  large  tract  of  lots  can  be  registered  and  after  this  each  lot 
can  be  separately  transferred,  and  no  new  abstract  is  required  for  each 
lot  disposed  of.  \ 

In  time  the  system,  if  it  becomes  \t  all  general,  will  largely  dispense 
with  the  use  of  abstracts,  and  also  with  the  guaranty  of  titles;  but  this 
will  be  only  after  a  long  period.  And  the  reform  is  almost  bound  to  come, 
as  the  old  system  is  becoming  antiquated  and  burdensome.  But  at  first, 
and  for  a  long  time,  as  every  application  must  be  accompanied  by  a  com- 
plete abstract  of  title,  and  all  registration  is  voluntary,  those  employed 
in  the  abstracting  of  title  will  not  be  injured. 

Also,  the  system  will  do  away  largely  with  the  examination  of  titles 
by  attorneys,  but  this  change  will  be  slow  and  gradual  and  certainly 
will  not  materially  affect  those  now  engaged  in  the  practice  of  law,  except 
possibly  to  increase  their  business  by  having  lands  brought  under  the 
system,  it  is  believed. 

Under  the  present  system,  with  all  due  care  in  the  preparation  of 
abstracts,  and  in  their  examination  by  competent  attorneys,  the  utmost 
foresight  and  care  cannot  guarantee  the  perfection  of  the  title.  As  the 
deeds  appear  in  the  register's  office  there  is  no  guaranty  of  the  genuine- 
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ness  of  the  signatures.  Forgeries  are  easy.  There  is  no  proof  of  deliver- 
ing of  the  deed.  It  may  have  been  registered  without  delivery  and  may 
have  been  left  in  escrow.  There  is  no  certainty  of  identity  of  parties. 
There  are  many  John  Smiths  and  the  like.  All  the  evidence  of  heirship 
is  purely  in  pais  and  does  not  appear  of  record,  and  is  often  very  hard 
to  obtain.  There  is  no  proof  of  the  legal  capacity  of  the  parties  to  the 
deeds  and  other  registered  instruments.  Lands  may  be  subject  to  rights 
by  adverse  possession  which  does  not  appear  from  the  register's  office, 
or  the  abstract.  Conflicts  of  grants  from  the  State  do  not  appear  by 
ordinary  examination,  and  the  chain  of  title  may  appear  faultless  with 
only  the  original  link  worthless.  Mistakes  of  the  register  in  indexing  or 
not  indexing  recorded  deeds  or  in  failing  to  record  deeds  noted  for  regis- 
tration may  occasion  loss.  These  are  but  a  few  of  the  risks  and  incon- 
veniences of  the  present  system,  which  multiply  with  every  increase  in 
the  length  of  the  record. 

Most  or  all  of  these  imperfections  the  present  act  seeks  to  obviate. 
Of  course  it  is  not  perfect.  It  can  be  made  so  only  by  long  experience. 
But  such  as  it  is  it  is  believed  to  be  up  to  date  and  to  embody  the  Tor- 
rens  law  as  now  in  force  and  practical  operation  in  several  of  our  large 
and  wealthy  States,  and  as  best  suited  to  our  State. 


THE  TENNESSEE  LAND  REGISTRATION  ACT. 

BRINGING  LAND  UNDER  ACT. 

Section  1.  Bringing  land  under  act. 

Sec  2.  Fee  to  be  first  registered,  subject  to  lesser  estates,  etc. 
Sec  3.  Title  derived  through  tax  sale,  etc. 
Sec.  4.  Application  to  come  under  act;  what  to  contain. 
Sec  5.  Any  number  of  adjoining  pieces  may  be  included. 

FORM  OF  APPLICATION  FOR  INITIAL  REGISTRATION  OF  TITLE  TO  LAND. 

Sec  6.  Amendment  of  application;  how. 
Sec  7.  Form  of  application. 

Sec  8.  To  what  court  application  may  be  made;  jurisdiction  and 
power  of  court. 

Sec  8.  (a)  Bond  for  costs  or  paupers  oath. 

COUNTY  REGISTERS  EX  OFFICIO  REGISTRARS. 

Sec   9.  County  registers  ex  officio  registrars. 
Sec  10.  Bond  of  registrars. 

Sec  11.  Deputies;  duties  of;  death  of  registrars. 
Sec  12.  Not  t6  practice  as  attorney. 
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EXAMINERS  OF  TITLE. 

Sec.  13.  Examiners;  how  appointed;  oath,  bond,  etc. 

/ 

NON-RESIDENT  TO  APPOINT  RESIDENT  AGENT. 

Sec.  14.  Resident  agent  of  non-resident;  to  be  appointed;  process 
served  on;  death  or  removal  of;  successor. 

PROCEEDINGS  UNDER  APPLICATION. 

• 

Sec  15.  Application;  when  filed;  parties  defendant. 
Sec.  16.  Application  and  proceedings;    how  docketed,  numbered, 
noted. 

Sec.  17.  Abstract  of  title  to  be  riled. 

Sec  18.  Certified  copy  of  application  to  be  filed  in  office  of  county 
register  ;  lis  pendens. 

Sec  19.  Application  referred  to  examiners;  proceedings  of. 

Sec.  20.  Subpoena  for  resident  defendants;  form  of  service  and 
return. 

Sec.  21.  Publication  notice;  what  contain;  form  of. 
Sec.  22.  Copy  of  publication  sent  by  mail;  to  whom. 
Sec  23.  Guardian  ad  litem;  how  appointed. 

Sec.  24.  Who  may  oppose  application;  answer  to  be  verified;  excep- 
tion to;  cross  application. 

Sec.  25.  When  default  may  be  entered. 

Sec.  26.  Court  not  bound  by  report  of  examiner. 

Sec.  27.  Court  may  require  further  hearing;  other  proof. 

Sec.  28.  Decree  if  applicant  not  entitled  to  registration. 

Sec.  29.  Court  may  require  survey;  bounds  set;  plat  filed. 

Sec  29.  (a)  Either  party  entitled  to  jury  as  in  chancery  causes. 

Sec.  30.  What  court  may  decree. 

Sec.  31.  Upon  whom  decree  binding;  appeal. 

Sec.  32.  Interested  persons  not  served  or  notified  may  appear  within 
two  years;  how;  innocent  purchaser. 

Sec  33.  Within  what  time  action  may  be  commenced. 

Sec.  34.  Within  what  time  any  person  not  barred  or  concluded  by 
such  order  or  decree  may  assert  his  claim. 

REGISTERING  THE  TITLE. 

Sec.  35.  Decree  of  registration;  how  dated  and  signed;  what  to 
contain. 

Sec.  36.  Party  acquiring  interest  after  application  for  registration 
must  appear  as  defendant. 

Sec  37.  Effect  of  bringing  land  under  act. 

Sec.  38.  Registering  the  title;  register  of  titles;  what  to  contain. 
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Sec.  39.  Certificates  of  title;  how  dated,  signed  and  sealed  and  num- 
bered; what  shall  contain;  form  of. 

Sec.  40.  The  words  "heirs  and  assigns"  not  necessary. 
Sec.  41.  "Owner's  duplicate";  owner's  receipt  therefor. 
Sec  43.  Certificates  subsequent  to  first;  form  of. 
Sec.  44.  Certificate  of  registration  to  relate  back. 

Sec.  45.  Certificate  for  several  pieces  surrendered  and  one  certificate 
for  all  issued;  vice  versa;  plat  of  subdivisions  into  lots. 

Sec  46.  Certificate  and  duplicates  and  certified  copies  evidence  in 
all  courts. 

RIGHTS  OP  REGISTERED  OWNERS. 

Sec  47.  Rights  of  registered  owners. 
Sec.  48.  No  adverse  possession  of  registered  land. 
Sec.  49.  Fraud;  transfer  from  registered  owner;  effect  of. 
Sec.  50.  Specific  performance;   certificate  of  title;   conclusive  evi- 
dence. 

Sec  51.  In  action  of  ejectment. 
Sec  52.  Memorial. 

v  INDEXES. 

Sec  53.  Indexes  of  applications,  decrees,  certificates  of  title,  etc. 
Sec  54.  Indexes  of  registered  owners  and  other  persons  interested; 
tract  indexes. 

TRANSFER. 

Sec.  55.  Deeds,  mortgages,  leases,  effect  of ;  registration  operative  act. 

Sec.  56.  Conveyance,  lien,  attachment,  order,  decree,  filed  in  office 
of  registrar  of  titles;  effect  of. 

Sec  57.  When  transfer  deemed  registered;  time  of  transfer;  how 
noted. 

Sec  58.  Duplicates  may  be  presented  to  registrar  for  attestation; 
certified  copies. 

Sec  59.  New  certificate  issued  only  on  transfer  of  fee  or  part  of  land 
in  fee;  lesser  interests  than  fee;  how  transferred. 

Sec  60.  Owner's  duplicate  must  be  presented  before  new  certificate 
issued  or  notation  made;  presentation  of  duplicate;  authority  of. 

Sec  61.  When  duplicate  certificate  of  title  lost;  evidence;  certified 
copy  of  original  may  be  issued. 

Sec  62.  Conveyance  in  fee;  how  made. 

Sec  63.  Taxes;  assessments;  dower;  curtesy  ;  homestead 

Sec  64.  Certificate  state  whether  transferee  married  or  not. 

Sec.  65.  Registered  land  subject  to  same  burdens  and  incidents  as 
unregistered. 
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ATTORNEY  IN  FACT. 

Sec.  66.  Attorney  in  fact ;  authority  must  be  registered. 

MORTGAGES,  LEASES  AND  OTHER  CHARGES. 

Sec.  67.  Mortgages,  leases  or  other  charges. 

Sec.  68.  A  deed  of  trust  in  nature  of  mortgage  is  a  mortgage;  regis- 
tration of  mortgage,  how  effected. 

Sec.  69.  Release,  discharge  or  surrender  of  a  charge. 
Sec.  70.  Charges;  how  enforced;  pendente  lite. 

Sec.  71.  Judgment,  or  final  decree,  registered  how;  new  certificate 
of  land  sold  under  decree  of  court. 

Sec.  72.  New  certificate  to  purchaser  under  foreclosure,  etc. 

Sec.  73.  How  new  certificate  obtained  on  order  of  court. 

Sec  74.  Leases  for  more  than  three  years  to  be  registered;  lessee's 
duplicate. 

TRUSTS,  CONDITIONS  AND  LIMITATIONS. 

Sec.  7t5.  Trusts,  conditions  and  limitations. 
Sec.  76.  New  certificate  to  new  trustee. 

Sec.  77.  May  apply  for  registration  of  land  in  trust,  unless  prohibited 
by  instrument  creating  trust. 

lis  pendens;  judgments;  decrees;  notice. 
Sec.  78.  Lis  pendens;  notice. 

Sec.  79.  Judgment,  decree,  order  of  court;  to  be  registered. 

attachment;  execution,  etc.;  liens. 
Sec.  80.  Attachment;  execution,  etc.;  liens. 

Sec.  81.  When  registered  land  sold  under  execution,  etc.;  sheriff, 
etc.;  to  file  certificate  with  registrar;  certificate  of  redemption. 

Sec.  82.  Sale  of  registered  land  by  sheriff,  etc.;  surrender  of  out- 
standing certificate  of  title. 

Sec.  83.  Liens  of  mechanics  or  others;  notice,  etc.,  to  be  filed  in 
registrar's  office. 

Sec.  84.  When  lien  to  effect  title  of  registered  land. 

Sec.  85.  Certificate  of  clerk  that  suit,  etc.,  has  been  dismissed  to  be 
filed  in  registrar's  office. 

redemption;  new  certificate. 
Sec.  86.  New  certificate  on  redemption;  how  obtained. 
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» 

Sec.  87.  Name  of  attorney  of  applicant  endorsed  on  application; 
written  notice  of  another  attorney. 

TAX  SALES. 

Sec  88.  Tax  sales. 

Sec  89.  Tax  deed;  effect  of  ;  when  certificate  to  issue;  notice; 
minor,  insane  person,  etc. 

proceedings  in  chancery. 
Sec  90.  Proceeding  in  chancery. 

Sec  91.  Persons  aggrieved  by  action  of  registrar  may  file  petition  in 
chancery. 

Sec  92.  Nothing  in  Sections  90  and  91  to  remove  bar;  limitations; 
bona  fide  purchaser. 

Sec  93.  Court,  in  addition  to  costs,  may  award  damages,  including 
attorney's  fees. 

descent  and  devise;  sales. 

Sec  94.  Heirs  at  law,  or  devisees,  upon  death  of  decedent,  file  order 
appointing  personal  representation;  new  certificate  to;  notation. 

Sec  95.  County,  probate,  chancery  court,  jurisdiction  to  sell  land  in 
administration ;  for  minors,  insane  persons,  etc. 

DEALINGS  OF  ASSIGNEES,  RECEIVERS,  MASTERS,  ETC 

Sec  96.  Dealings  of  assignees,  receivers,  masters,  etc. 

EMINENT  DOMAIN;  REVERTER. 

Sec  97.  Eminent  domain;  cost  of  registration;  reverter,  new  cer- 
tificate on. 

NEW  CERTIFICATE  ORDERED  BY  COURT. 

Sec.  98.  Chancery  court  to  order  new  certificate,  and  decree  cancel- 
lation of  old ;  when. 

Sec  99.  Reference  of  matter  to  examiner  of  title. 

EXAMINERS  OF  TITLE  TO  ADVISE  REGISTRARS. 

Sec  100.  Examiners  of  title  to  advise  registrars  on  application. 

NAME  AND  ADDRESS. 

Sec.  101.  Name  in  full,  residence,  post-office  address,  to  be  endorsed 
on  every  instrument  filed  for  registration. 
Sec  102.  Memorial  of  adverse  claim,  etc. 
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INDEMNITY  FUND. 

Sec.  103.  Indemnity  fund. 

Sec.  104.  How  said  fund  shall  be  invested. 


PROCEEDINGS  TO  RECOVER  COMPENSATION  FOR  LOSS  OR  DAMAGE. 

Sec.  105.  Proceedings  to  recover  compensation  for  loss  or  damage. 

Sec.  106.  Action  to  recover  for  loss  or  damage;  who  to  be  made 
defendants;  duty  of  State's  attorney. 

Sec.  107.  Assurance  fund  not  liable  for  losses;  occasioned  how; 
amount  of  recovery. 

Sec.  108.  Time  of  proceedings  limited. 


ALTERATION  OF  CERTIFICATE  OR  MEMORIAL. 

Sec.  109.  Alteration  of  certificate  or  memorial,  how;  not  by  erasure, 
etc. ;  petition  for. 

PENALTIES. 

Sec.  110.  Penalties;  certificates  subject  of  larceny. 
Sec.  111.  Perjury;  what. 

Sec.  112.  Fraudulent  procurement  of  certificate  or  entry  thereon. 

Sec.  113.  Forgery,  or  procurement  thereof. 

Sec.  114.  Conviction,  not  affect  civil  remedy  for  injury. 


FEES. 

Sec.  115.  Docket  fees;  publication  paid  for  by  whom. 
Sec.  116.  Registrar's  fee. 

Sec.  117.  One-half  of  fees  of  Section  116  paid  by  registrar  to  county 
trustee  for  county. 

CONSTRUCTION  OF  ACT. 

Sec.  118.  Act  to  be  construed  liberally. 

Sec.  119.  Act  not  to  interfere  with  present  system  when  land  not 
brought  hereunder. 

EFFECT,  WHEN. 

Sec.  120.  Takes  effect  from  passage. 
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AN  ACT  to  provide  for  the  settlement,  registration,  transfer  and  assur- 
ance of  titles  to  land  (throughout  the  State  of  Tennessee)  lying  within 
counties  of  this  State,  having  a  population  by  the  last  Federal  census, 

or  any  subsequent  Federal  census,  of  not  more  than   

thousand  nor  less  than   thousand ;  and  to  provide 

penalties  for  the  violation  of  this  Act. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ten- 
nessee, That  the  owner  of  any  estate  or  interest  in  land,  whether  legal 
or  equitable  (which  lies  within  counties  of  this  State,  having  a  popula- 
tion by  the  last  Federal  census,  or  any  subsequent  Federal  census,  of  not 

less  than  — —  thousand  nor  more  than  thousand), 

may  apply,  as  hereinafter  provided,  to  have  the  title  of  said  land  regis- 
tered. The  application  may  be  made  by  the  applicant  personally  or  by 
an  agent  thereunto  lawfully  authorized  in  writing,  which  authority  shall 
be  executed  and  acknowledged  in  the  same  manner  and  form  as  is  now 
required  as  to  a  deed,  and  shall  be  recorded  in  the  office  of  the  register 
of  deeds  in  the  county  in  which  the  land,  or  the  major  portion  thereof, 
is  situated  before  the  making  of  the  application  by  such  agent.  A  cor- 
poration may  apply  by  its  authorized  agent,  and  an  infant  or  any  other 
person  under  disability  by  his  legal  guardian,  and  in  case  there  is  no  such 
regular  guardian,  by  next  friend.  Joint  tenants,  tenants  by  entireties, 
and  tenants  in  common  shall  join  in  the  application.  The  person  in 
whose  behalf  the  application  is  made  shall  be  named  as  applicant. 

Sec  2.  It  shall  not  be  an  objection  to  bringing  land  under  this  Act, 
that  the  estate  or  interest  of  the  applicant  is  subject  to  any  outstanding 
lesser  estate,  mortgage,  lien  or  charge;  but  no  mortgage,  lien,  charge  or 
lesser  estate  than  a  fee  simple  shall  be  registered  unless  the  estate  in  fee 
simple  to  the  same  land  is  registered ;  and  every  such  lesser  estate,  mort- 
gage, lien  or  charge  shall  be  noted  upon  the  certificate  of  title  and  the 
duplicate  thereof,  and  the  title  or  interest  certified  shall  be  subject  only 
to  such  estates,  mortgages,  liens  and  charges  as  are  so  noted,  except  as 
herein  provided. 

Sec  3.  No  title  derived  through  sale  for  any  tax  or  assessment,  or 
special  assessment,  shall  be  entitled  to  be  registered,  unless  it  shall  be 
made  to  appear  that  the  title  of  the  applicant,  or  those  through  whom 
he  claims  title,  has  been  adjudicated  by  a  court  of  competent  jurisdiction, 
and  a  decree  of  such  court  duly  made  and  recorded  in  the  office  of  the 
register  of  deeds,  decreeing  the  title  of  the  applicant,  or  that  the  appli- 
cant, or  those  through  whom  he  claims  title,  have  been  in  the  actual  and 
undisputed  possession  of  the  land  under  such  title  at  least  seven  years, 
immediately  prior  to  the  application,  and  shall  have  paid  all  taxes  and 
assessments  legally  levied  thereon  during  said  time;  unless  the  same  is 
vacant  and  unoccupied  lands  or  lots,  and  the  applicant,  or  those  through 
whom  he  claims  title,  shall  have  paid  all  taxes  and  assessments  legally 
levied  thereon  for  eight  successive  years  immediately  prior  to  the  appli- 
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cation,  in  which  case  such  lands  and  lots  shall  be  entitled  to  be  registered 
as  other  lands  provided  for  in  this  section. 

Sec.  4.  The  application  shall  be  in  writing  and  shall  be  signed  and 
verified  by  the  oath  of  the  applicant,  or  signed  and  verified  by  the  oath 
of  the  agent  authorized  to  act  in  that  behalf.    It  shall  set  forth  sub 
stantially : 

(a)  The  name  and  place  of  residence  of  the  applicant,  and  if  the 
application  is  by  one  acting  in  behalf  of  another,  the  name  and  place  of 
residence  and  capacity  of  the  person  so  acting. 

(6)  Whether  the  applicant  (except  in  the  case  of  a  corporation)  is 
married,  or  not,  and  if  married,  the  name  and  residence  of  the  husband 
or  wife;  and  the  age  of  the  applicant. 

(c)  The  description  of  the  land,  and  the  assessed  value  thereof,  ac- 
cording to  the  last  official  assessment,  the  same  to  be  taken  as  a  basis 
for  the  payments  required  under  Section  one  hundred  and  four  (104) 
and  subdivision  "a"  of  Section  one  hundred  and  sixteen  (116)  of  this  Act. 

(d)  The  applicant's  estate  or  interest  in  the  same,  and  whether  the 
same  is  subject  to  an  estate  of  homestead. 

(e)  The  names  of  all  persons  or  parties  as  appear  of  record  to  have 
title,  claim,  estate,  lien  or  interest  in  the  lands  described  in  the  appli- 
cation for  registration. 

if)  Whether  the  land  is  occupied  or  unoccupied  by  any  other  person 
than  the  applicant,  the  name  and  post-office  address  of  each  occupant, 
and  what  estate  or  interest  he  has  or  claims  in  the  land. 

(g)  Whether  the  land  is  subject  to  any  lien  or  incumbrance,  and,  if 
any,  give  the  nature  and  amount  of  the  same,  and  if  recorded,  the  book 
and  page  of  record;  also  give  the  name  and  post-office  address  of  each 
holder  thereof. 

(h)  Whether  any  other  person  has  any  estate  or  claims  any  interest 
in  the  land,  in  law  or  equity,  in  possession,  remainder,  reversion  or 
expectancy,  and,  if  any,  set  forth  the  name  and  postoffice  address  of 
every  such  person  and  the  nature  of  his  estate  or  claim. 

(*)  In  case  it  is  desired  to  settle  or  establish  boundary  lines,  the  names 
and  postoffice  addresses  of  all  the  owners  of  the  adjoining  lands  that  may 
be  affected  thereby,  so  far  as  he  is  able,  upon  diligent  inquiry,  to  ascer- 
tain the  same. 

(/)  If  the  application  is  on  behalf  of  a  minor,  the  age  of  such  minor 
shall  be  stated.  If  the  application  is  by  a  husband  or  wife,  the  other 
shall  by  endorsement  thereon  acknowledge,  as  in  the  case  of  deeds  or  by 
a  separate  instrument  acknowledged  in  the  same  way,  signify  his  or  her 
assent  to  the  registration  as  prayed. 

(k)  When  the  place  of  residence  of  any  person  whose  residence  is 
required  to  be  given  is  unknown,  it  may  be  so  stated  if  the  applicant 
shall  also  state  that  upon  diligent  inquiry  he  has  been  unable  to  ascer- 
tain the  same. 


Digitized  by  Google 


BAR  ASSOCIATION  OF  TENNESSEE 


57 


Sec.  5.  Any  number  of  adjoining  pieces  of  land  in  the  same  county 
and  owned  by  the  same  person,  and  in  the  same  right,  or  any  number  of 
pieces  of  property  in  the  same  county  having  the  same  chain  of  title  and 
belonging  to  the  same  person,  may  be  included  in  one  application. 

Sec.  6.  The  application  may  be  amended  only  by  supplemental  state- 
ment in  writing,  signed  and  verified  as  in  the  case  of  the  original  appli- 
cation. 

Sec.  7.  The  form  of  the  application  may  be,  with  appropriate  changes, 
as  follows : 

Form  of  A  pplication  for  Initial  Registration  of  Title  to  Land. 

State  of  Tennessee,  \ 
County  of  /  ss- 

To  the  Honorable   ,  Chancellor,  holding  the  Chancery 

Court  at  : 

I  hereby  make  application  to  have  registered  the  title  to  the  land  here- 
inafter described,  and  do  solemnly  swear  that  the  answers  to  the  ques- 
tions herewith,  and  the  statements  herein  contained,  are  true  to  the  best 
of  my  knowledge  and  belief. 

(1)  Name  of  applicant,   ;  age,  ,  years;  resi- 
dence,                              (No.  street,  county,  town);  married  to 

-   (name  husband  or  wife),  residence,   

(No.  street,  county,  town). 

(2)  Application  made  by  ,  acting  as  

(owner,  agent  or  attorney) ;  residence,  (No  

street,  town,  county). 

(3)  Description  of  real  estate  is  as  follows:  estate  or  interest 

therein  is  and  subject  to  homestead,  and  a  plat 

of  said  property,  showing  the  correct  boundaries  and  adjoining  owners, 
is  herewith  filed  as  Exhibit  A  hereto  and  made  a  part  hereof. 

(4)  The  land  is  occupied  by    (name 

of  occupants),  whose  address  is    (No.  

street,  county,  town),  and  address   

The  estate,  interest  or  claim  of  occupant  is   

(5)  Liens  and  incumbrances  on  the  land,   

Name  pf  holder  or  owner  thereof,    -.;  postoffice 

address,  ;  amount  of  claim,  $  ;  recorded, 

book  ,  page  

(6)  Other  person.  -,  firm  or  corporation  having  or  claiming  any  estate, 
interest  or  claim  in  law  or  equity,  in  possession,  remainder,  reversion  or 

expectancy  in  said  land  are  ;  address, 

  Character  of  estate,  interest  or  claim  is  

(7)  Other  facts  connected  with  said  land  are  

(8)  Therefore,  the  applicant  prays  the  court  to  find  and  declare  the 
title  or  interest  of  the  applicant  in  said  land,  and  decree  the  same,  and 
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order  the  registrar  of  titles  to  register  the  same,  and  to  grant  such  other 
and  further  relief  as  shall  be  according  to  equity. 


(Applicant's  signature.) 

By 

(Agent,  attorney,  administrator,  or  guard- 
ian, or  next  friend.) 

Subscribed  and  sworn  to  before  me  by  the  above  named  , 

as   (owner,  attorney  or  agent),  this  day 

of  ,  A.  D.  19  

I  hereby  assent  to  the  registration  of  the  above  described  real  estate, 

as  prayed  for  by  ,  who  is  my  (husband 

or  wife). 

—  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —  —        —  —  —  —  —  — 

(Husband  or  wife's  signature.) 


State  of  Tennessee,  \ 
County  of    J  *** 

Personally  appeared  before  me   (name 

and  official  title),  in  and  for  said  county  and  State,  ,  with 


whom  I  am  personally  acquainted,  and  whom  I  know  to  be  the  person 
whose  name  is  subscribed  to  the  foregoing  assent,  and  acknowledged  that 
he  executed  and  subscribed  the  said  assent  for  the  uses  and  purposes 
therein  contained. 

(Or,  if  the  wife,  as  follows :) 

State  of  Tennessee,  \ 
County  of  J  " 

Personally  appeared  before  me,      (name 

and  official  title),  in  and  for  said  county  and  State   , 

with  whom  I  am  personally  acquainted,  and  whom  I  know  to  be  the  per- 
son whose  name  is  subscribed  to  the  foregoing  assent,  and  having  been 

examined  by  me  privately  and  apart  from  her  husband,  the  said  

  (husband's  name),  acknowledged  that  she  executed  and 

subscribed  said  assent,  freely,  voluntarily  and  understandingly,  without 
compulsion  or  constraint  from  her  husband,  and  for  the  purposes  therein 
expressed. 

Witness  my  hand  and  seal  of  office,  this  day  of  

A.  D.  19  


Sec.  8.  The  application  for  registration  shall  be  made  to  the  chancery 
court  of  the  county  wherein  the  land  is  situated.  Said  court  shall  have 
power  to  inquire  into  the  condition  of  the  title  to,  and  any  interest  in  the 
land,  and  any  lien  or  incumbrance  thereon,  and  to  make  all  orders,  judg- 
ments and  decrees  as  may  be  necessary  to  determine,  establish  and  declare 
the  title  or  interest,  legal  or  equitable,  as  against  all  persons  known  or 
unknown,  and  all  liens  and  incumbrances  existing  thereon,  whether  by 
law,  contract,  judgment,  mortgage,  trust  deed  or  otherwise,  and  to 
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declare  the  order,  priority  and  preference  as  between  the  same,  and  to 
remove  all  clouds  from  the  title,  and  for  that  purpose  the  said  court  shall 
always  be  open,  and  such  orders,  judgments  and  decrees  may  be  made 
and  entered  as  well  in  vacation  as  in  term  time. 

(a)  The  party  at  whose  instance  the  application  or  cross  application 
for  registration  is  made  shall  give  bond  for  the  successful  prosecution  of 
his  application,  and  for  the  payment  of  all  costs  and  damages  which  may 
be  awarded  against  him,  or  take  the  pauper's  oath  when  he  could  take 
such  oath  in  other  proceedings  in  the  chancery  courts  of  the  State;  and 
any  person  required  by  law  to  give  security  for  costs  may,  at  any  stage 
of  the  cause,  be  ruled  to  give  such  security,  if  it  has  not  previously  been 
done,  or  to  justify  or  give  new  security  on  sufficient  cause  shown,  as  in 
other  cases  in  the  chancery  court. 

Sec.  9.  Registers  of  deeds  in  the  several  counties  aforesaid  in  this 
State  shall  be  registrars  of  titles  in  their  respective  counties.  Their  dep- 
uties shall  be  deputy  registrars.  All  laws  relative  to  registers  and  their 
deputies,  including  their  compensation,  clerks'  hire  and  expenses,  shall 
extend  to  registrars  and  their  deputies,  as  far  as  the  same  may  be  appli- 
cable. All  acts  performed  by  registrars  and  deputy  registrars  under  this 
law  shall  be  performed  under  rules  and  instructions  established  and  given 
by  the  chancery  court  having  jurisdiction  of  the  county  in  which  they  act. 

Sec.  10.  Every  register  or  ex  officio  register  of  deeds  shall,  before 
entering  upon  his  duties  as  registrar  of  titles,  give  a  bond,  with  sufficient 
sureties,  to  be  approved  by  the  chancellor  holding  the  chancery  court 
for  the  county  in  which  he  acts,  payable  to  the  State  of  Tennessee,  in  such 
sum  as  shall  be  fixed  by  said  chancellor,  conditioned  for  the  faithful  dis- 
charge of  his  duties,  and  to  deliver  up  all  papers,  books,  records  and  other 
property  belonging  to  the  county  or  appertaining  to  his  office  as  registrar 
of  titles,  whole,  safe  and  undefaced,  when  lawfully  required  so  to  do. 
Said  bond  shall  be  filed  in  the  office  of  the  Secretary  of  State,  and  a  copy 
thereof  shall  be  filed  and  entered  upon  the  records  of  the  chancery  court 
in  the  county  wherein  the  register  of  deeds  shall  hold  office. 

Sec.  11.  Deputy  registrars  shall  perform  any  and  all  duties  of  the  reg- 
istrars in  the  name  of  the  registrar,  and  the  acts  of  such  deputies  shall  be 
held  to  be  the  acts  of  the  registrar,  and  in  case  of  the  death  of  the  registrar 
or  his  removal  from  office,  the  chief  deputy  shall  thereupon  become  the 
acting  registrar  until  such  vacancy  shall  be  filled  according  to  law,  and 
he  shall  file  a  like  bond  and  be  vested  with  the  same  powers  and  subject 
to  the  same  responsibilities  and  entitled  to  the  same  compensation  as  in 
the  case  of  the  registrar. 

Sec  12.  No  registrar  or  deputy  registrar  shall  practice  as  attorney  or 
counsellor  at  law,  nor  prepare  any  papers  in  any  proceeding  herein  pro- 
vided for,  nor  while  in  office  be  in  partnership  with  any  attorney  or  coun- 
sellor at  law  so  practicing.  The  registrar  shall  be  liable  for  any  neglect 
or  omission  of  the  duties  of  his  office  when  occasioned  by  a  deputy  regis- 
trar in  the  same  manner  as  for  his  own  personal  neglect  or  omission. 
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Sec.  13.  The  chancellor  of  the  chancery  court  in  and  for  the  chancery 
division  for  which  he  was  elected  or  appointed  shall  appoint  one  or  more 
competent  attorneys  in  each  county  within  his  division,  when  this  act  is 
or  may  become  operative,  to  be  examiner  of  titles  and  legal  adviser  of 
the  registrar.  Such  examiners  of  titles  shall  hold  office  subject  to  the 
will  and  discretion  of  the  chancellor  of  the  division  in  which  they  are  so 
appointed.  The  examiners  of  titles  in  each  county  shall  be  paid  in  each 
case  by  the  applicant  such  compensation  as  the  chancellor  shall  determine. 
Every  examiner  of  titles  shall,  before  entering  upon  the  duties  of  his 
office,  take  and  subscribe  the  oath  of  office  prescribed  by  the  Constitution, 
and  to  faithfully  and  impartially  perform  the  duties  of  his  office,  and  shall 
also  give  a  bond  in  such  amount  and  with  such  sureties  as  shall  be^ 
approved  by  said  chancellor,  payable  in  like  manner  and  with  like  con- 
ditions as  required  of  the  registrar.  A  copy  of  the  bond  shall  be  entered 
upon  the  records  of  said  court  and  the  original  shall  be  filed  with  the 
registrar.  It  shall  be  the  duty  of  said  examiners  of  title  to  search  the 
records  and  investigate  all  facts  stated  in  the  petition  or  otherwise  brought 
to  their  notice  in  any  case  referred  to  them.  Each  shall  have  the  powers 
of  a  commissioner  in  chancery,  and  may  hear  the  parties  and  their  evi- 
dence, either  orally  or  in  writing,  and  shall  make  report  thereof  to  the 
court  in  the  form  required  by  it,  with  a  certificate  of  his  examination  of 
the  title  and  opinion  thereon. 

Sec.  14.  If  the  applicant  is  not  a  resident  of  the  State  of  Tennessee, 
he  shall  record  in  the  office  of  the  county  register  of  the  county  in  which 
the  land  is  situated  a  paper,  duly  acknowledged,  appointing  an  agent 
residing  in  the  State,  giving  his  name  in  full  and  postoffice  address,  and 
shall  therein  agree  that  the  service  of  any  legal  process  in  proceedings 
under  or  growing  out  of  the  application  shall  be  of  the  same  legal  effect 
when  made  on  said  agent  as  if  made  on  the  applicant  within  the  State. 
If  the  agent  so  appointed  dies  or  removes  from  the  State  the  applicant 
shall  at  once  make  another  appointment  in  like  manner,  and  if  he  fails 
so  to  do  the  court  may  dismiss  the  application.  In  subsequent  applica- 
tions made  by  the  same  applicant  he  may  refer  to  said  written  authority, 
so  recorded,  provided  the  agreement  or  authority  is  sufficiently  general 
to  cover  the  case  or  cause  in  which  any  application  is  filed. 

Sec  15.  The  application  shall  be  filed  in  the  office  of  the  clerk  and 
master  of  the  court  to  which  the  application  is  made,  and  the  clerk  and 
master  shall  docket  the  case  in  a  book  to  be  kept  for  that  purpose,  which 
shall  be  known  as  the  "Land  Registration  Docket."  The  record  entry 
of  the  application  shall  be  entitled  (name  of  applicant),  applicant,  against 
(here  insert  the  names  of  all  persons  named  in  the  application  as  being 
in  possession  of  the  premises,  or  as  having  any  lien,  incumbrance,  right, 
title  or  interest  in  the  land,  and  the  names  of  all  persons  who  shall  be 
found  by  the  report  of  the  examiner  hereinafter  provided  for  to  be  in  pos- 
session of  or  to  have  any  lien,  incumbrance,  right,  title  or  interest  in  the 
land),  also  all  other  persons  or  parties  unknown  claiming  any  right,  title, 
estate,  lien,  or  interest  in  the  real  estate  described  in  the  application 
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herein,  defendants.  All  other  persons  shall  be  made  and  deemed  to  be 
defendants  by  the  name  or  designation  "of  all  whom  it  may  concern." 

Sec.  16.  All  applications  for  initial  registration  of  title  shall  be  dock- 
eted in  such  book  and  numbered  consecutively,  beginning  with  number 
one.  All  orders,  judgments  and  decrees  of  the  court  in  the  case  shall  be 
entered  in  the  minutes  of  the  court,  and  shall  be  numbered  to  correspond 
with  the  number  of  said  application.  All  orders  or  decrees  shall  be  also 
appropriately  noted  on  said  docket  under  the  number  so  given  them,  with 
proper  reference  to  the  book  and  page  of  the  minute  book  where  such 
order  or  decree  is  entered. 

Sec.  17.  The  applicant  shall  also  file  with  the  said  clerk  and  master 
at  the  time  the  application  is  filed,  an  abstract  of  title  such  as  is  now  com- 
monly used,  satisfactory  to  the  examiner  who  is  to  examine  the  title, 
and  if  upon  examination  of  said  abstract  after  the  matter  of  the  title  has 
been  referred  to  him  said  examiner  shall  be  of  opinion  that  said  abstract 
is  incomplete  and  imperfect,  on  report  of  this  fact  to  the  court  by  said 
examiner,  the  applicant  shall  be  required  to  remedy  the  defect  or  imper- 
fection by  amending  or  supplementing  said  abstract  to  the  satisfaction 
of  said  examiner,  or  by  furnishing  a  wholly  new  abstract  satisfactory  to 
said  examiner  if  necessary,  and  on  failure  to  comply  with  the  order  of  the 
court  requiring  him  so  to  do  the  application  shall  be  dismissed  at  his  cost, 
but  without  prejudice,  in  the  discretion  of  the  court.  On  request  of  the 
examiner,  the  abstract  shall  be  brought  down  to  a  date  subsequent  to 
the  filing  of  the  copy  of  the  application  in  the  office  of  the  register  of  deeds. 

(a)  The  applicant  shall  file  with  the  application  a  plan  of  the  land  and 
all  original  muniments  of  title  within  his  control  which  are  mentioned  in 
the  schedule  of  documents.  Such  muniments  as  affect  land  not  included 
in  the  application  may  be  withdrawn  upon  filing  certified  copies  thereof. 
If  an  application  is  dismissed  or  discontinued  the  applicant  may,  with  the 
consent  of  the  court,  withdraw  such  original  muniments  of  title. 

Sec.  18.  At  the  time  of  the  filing  of  the  application  in  the  office  of  the 
clerk  and  master  of  the  court,  a  copy  thereof,  certified  by  the  clerk  and 
master,  shall  be  filed  in  the  office  of  the  register  of  deeds,  which  copy 
shall  be  recorded  and  indexed  by  the  register  of  deeds,  with  the  records 
of  deeds,  and  shall  have  the  force  and  effect  of  a  lis  pendens  of  a  suit. 

Sec  19.  Immediately  after  the  filing  of  the  abstract  of  title  the  court 
shall  enter  an  order  referring  the  application  to  an  examiner  of  titles, 
who  shall  proceed  to  examine  into  the  truth  of  the  matter  set  forth  in  the 
application ,  and  particularly  whether  the  land  is  occupied,  the  nature  of 
the  occupation  if  occupied,  and  by  what  right,  and  also  as  to  all  judgments 
against  the  applicant  or  those  through  whom  he  claims  title  which  may 
be  a  lien  upon  the  lands  described  in  the  application ;  he  shall  search  the 
records  and  investigate  the  facts  brought  to  his  notice,  and  file  in  the  case 
a  report  thereon,  including  a  certificate  of  his  opinion  upon  the  title.  He 
shall  have  power  to  administer  oaths  and  examine  witnesses  and  the  par- 
ties to  the  application,  and  may  at  any  time  apply  to  the  court  for  direc- 
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tions  in  any  matter  concerning  his  investigation.  He  shall  not  be 
required  to  report  the  evidence  submitted  to  him,  except  upon  the 
request  of  some  party  to  the  proceedings  or  by  direction  of  the  court. 
No  report  shall  be  made  upon  such  application  until  after  the  expiration 
of  the  time  specified  in  the  notice  hereinafter  provided  for  the  appearance 
of  the  defendants,  and  in  case  of  such  appearance,  until  opportunity  is 
given  to  such  defendant  to  contest  the  rights  of  the  applicant  in  such 
manner  as  may  be  allowed  by  the  court.  The  clerk  and  master  of  the 
court  shall  give  notice  to  the  applicant  of  the  filing  of  such  report.  The 
examiner  of  titles  may  also  in  his  report,  or  in  a  supplemental  report, 
recommend  that  other  persons  not  named  in  the  petition  be  made  parties  . 
by  subpoena  or  publication,  or  both,  as  the  exigencies  of  the  case  may 
require,  and  on  such  recommendation  such  persons  shall  be  made  parties 
in  the  proper  manner,  by  amendment  or  otherwise,  before  the  case  shall 
be  further  proceeded  with,  unless  the  court  shall  on  application  to  it  order 
to  the  contrary. 

Sec.  20.  The  clerk  and  master  shall  also  immediately  on  the  filing  of 
such  petition  issue  subpoena  against  all  persons  mentioned  in  the  petition 
as  defendants,  except  such  as  are  stated  to  be  non-residents  of  the  State, 
and  on  request  of  the  applicant  subpoena  shall  issue  against  any  of  said 
non-residents.  The  subpoena  shair  state  the  date  of  the  filing  of  the 
application,  and  shall  be  returnable  at  such  time  as  shall  be  directed 
therein,  not  less  than  ten  days  after  the  filing  of  such  petition,  and  may 
be  returned  to  any  day  in  vacation  or  in  term  time.  Said  subpoena  shall 
run  in  the  name  of  the  State  of  Tennessee,  and  shall  be  tested  and  endorsed 
and  served  as  in  other  cases  in  chancery.  Provided,  That  if  any  named 
defendant  assents  in  writing  to  the  registration  as  prayed  for,  which  assent 
shall  be  endorsed  upon  the  application  or  filed  therewith,  and  be  duly 
witnessed  and  acknowledged  before  an  officer  authorized  to  take  acknowl- 
edgments to  deeds,  in  the  way  such  deeds  are  acknowledged,  that  in  all 
cases  no  service  of  summons  upon  said  assenting  defendant  need  be  made. 

(a)  Whenever,  in  the  opinion  of  the  examiner,  the  State  of  Tennessee 
has  any  interest  in  or  claim  upon  the  land,  he  shall  state  the  nature  and 
character  thereof  in  his  report,  and  in  all  cases  when  the  examiner  reports 
that  the  State  has,  or  may  have,  some  interest  in  or  claim  upon  the  land, 
it  shall  be  joined  as  a  party  in  said  proceedings  and  named  in  the  summons 
as  a  party  thereto,  in  order  that  its  interests  or  claim  may  be  defended, 
protected  and  preserved.  The  summons  shall  be  served  upon  the  State 
by  delivering  a  copy  thereof  to  the  attorney-general,  who  shall  appear  in 
the  proceedings  and  represent  the  State  therein.  The  judgment  and 
decree  rendered  in  said  proceedings  shall  adjudicate  and  determine  the 
interest  of  the  State  in  said  land  and  its  claim  upon  or  against  the  same. 

Sec.  21.  The  clerk  and  master  shall  also  immediately  upon  the  filing 
of  such  application  cause  notice  of  the  filing  thereof  to  be  published  once 
in  each  week  for  four  consecutive  weeks  in  some  newspaper  published  in 
the  county,  or  if  there  is  no  newspaper  published  in  the  county,  then  in  a 
newspaper  published  in  one  of  the  counties  nearest  thereto.    Said  notice 
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shall  contain  the  names  of  the  parties,  the  style  of  the  court  in  which  the 
proceedings  are  held,  and  the  name  of  the  place  where  the  court  is  held, 
and  if  the  application  is  filed  against  any  unknown  defendants  the  notice 
shall  describe  such  unknown  parties,  as  near  as  may  be  by  the  character 
in  which  they  are  sued  and  by  reference  to  their  title  or  interest  in  the 
land  described  in  the  application.  The  notice  may  be  substantially  as 
follows : 

Registration  of  Ijind  Title. 

In  the  matter  of  the  application  of    to  register 

the  title  (here  insert  description  of  the  land  as  contained  in  the  applica- 
tion, and  in  case  any  person  is  named  as  defendant,  the  name  of  such 
persons  defendant,  and  in  case  said  defendants  are  unknown,  then  the 
description  of  such  parties  as  above  required).    To  all  whom  it  may 

concern:  Take  Notice,  That  on  the  day  of  ,  A.  D.  , 

an  application  was  filed  by  said   in  the   court  of 

 county,  for  initial  registration  of  the  title  to  the  land  above 

described.    Now,  unless  you  appear  on  or  before  the  day  of 

 ,  A.  D.   (the  time  should  not  be  less  than  thirty  days 

after  the  filing  of  such  application)  and  show  cause  why  such  application 
shall  not  be  granted,  the  same  will  be  taken  as  confessed,  and  a  decree 
will  be  entered  according  to  the  prayer  of  the  application,  and  you  will 
be  forever  barred  from  disputing  the  same. 

Sec.  22.  The  clerk  and  master  shall  also,  within  ten  days  after  the 
first  publication,  send  a  copy  thereof  by  mail  addressed  to  such  defendants 
whose  places  of  residence  are  stated  in  the  application  and  whose  appear- 
ance is  not  entered  and  who  are  not  served  with  process.  The  certificate 
of  the  clerk  that  he  has  sent  such  notice  in  pursuance  of  this  section  shall 
be  conclusive  evidence  thereof.  Other  and  further  notice  of  such  appli- 
cation may  be  given  in  such  manner  and  to  such  persons  as  may  be 
directed  by  the  court'  or  any  judge  thereof. 

Sec.  23.  The  court  shall  appoint  a  disinterested  solicitor  to  act  as 
guardian  ad  litem  for  minors  and  other  persons  under  disability,  and  for 
all  other  persons  not  in  being  who  may  appear  to  have  an  interest  in  the 
land.  The  compensation  of  said  guardian  shall  be  determined  by  the 
court,  and  paid  as  a  part  of  the  expense  of  the  proceeding. 

Sec.  24.  Any  person  interested,  whether  named  as  defendant  or  not, 
may,  upon  entering  his  appearance  and  answering  the  application  within 
the  time  allowed  by  this  act,  or  such  further  time  as  shall  be  allowed 
by  the  court,  oppose  any  such  application  or  file  a  cross-application  in 
like  form,  as  in  case  of  an  original  application,  to  have  the  title  registered 
in  his  behalf.  In  either  case  he  shall  state  particularly  what  his  interest 
is  and  full  answer  make  to  each  and  every  of  the  material  allegations  of 
the  application,  admitting,  avoiding  or  traversing  the  same,  or  showing 
some  cause  in  law  why  the  same  need  not  be  admitted,  avoided  or  tra- 
versed.   Said  answer  shall  be  subject  to  exception  by  the  applicant  as 
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in  the  case  of  sworn  answer  in  chancery.  Such  answer  shall  be  verified 
by  the  affidavit  of  the  respondent  or  his  agent  having  knowledge  of  the 
facts,  but  shall  have  no  weight  as  evidence,  but  serve  only  to  make  an 
issue,  unless  a  discovery  is  especially  asked  of  respondent,  either  generally 
or  as  to  some  particular  matter,  when  said  discovery,  as  asked,  may  be 
admitted  in  evidence  and  given  the  same  weight  and  effect  as  a  discovery 
in  chancery. 

Sec.  25.  If  any  person  shall  fail  to  appear  within  the  time  required 
of  him  by  subpoena  duly  served  upon  him  or  within  the  time  required 
by  any  notice  given  in  pursuance  of  this  Act,  or  appearing  shall  fail  to 
answer  the  application  as  herein  provided,  his  default  may  be  entered 
and  the  application  taken  as  confessed,  and  upon  satisfactory  proof  of 
the  applicant's  right  thereto,  and  upon  report  of  the  examiner  showing 
that  the  facts  stated  in  the  application  are  true  and  the  applicant  is  the 
owner  of  the  land  or  interest  therein,  as  set  forth  in  the  application,  the 
court  may  grant  an  order  or  decree  in  accordance  with  the  prayer  of 
the  application. 

Sec.  26.  The  court  shall  in  no  case  be  bound  by  the  report  of  an 
examiner  of  title,  but  may  require  other  or  further  proof. 

Sec.  27.  The  court  may  order  such  other  or  further  hearing  of  the 
cause  before  the  court  or  before  the  examiner  of  titles  after  the  filing  of 
the  report  of  the  examiner,  referred  to  in  the  last  preceding  section,  and 
shall  require  such  other  or  further  proof  by  either  of  the  parties  to  the 
cause  as  to  the  court  shall  seem  just  and  proper. 

Sec  28.  If  in  any  case,  after  hearing,  the  court  finds  that  the  appli- 
cant has  not  title  proper  for  registration,  a  decree  shall  be  entered  dis- 
missing the  application,  and  such  decree  may  be  ordered  to  be  without 
prejudice.  The  applicant  may  dismiss  his  application  at  any  time 
before  the  final  decree,  upon  such  terms  as  shall  be  fixed  by  the  court, 
upon  motion  duly  made  to  the  court. 

Sec  29.  While  the  cause  is  pending  before  the  examiner  of  titles,  or 
at  any  time  before  final  decree,  the  court  may  require  the  land  to  be 
surveyed  ,by  the  surveyor  of  the  county  or  corporation  in  which  it  lies, 
or  other  competent  surveyor ;  may  order  durable  bounds  to  be  set  and 
a  plat  thereof  to  be  filed  among  the  papers  of  the  suit,  and  may  enter  all 
necessary  decrees  for  the  establishment,  declaration,  and  protection  of 
the  right,  title  or  interest  of  all  persons  appearing  to  have  any  interest 
in  or  claim  against  the  land. 

(a)  Either  party  to  the  application  to  register  the  title  to  any  land 
as  provided  in  this  act  is  entitled,  upon  proper  application,  to  a  jury  to 
try  and  determine  any  material  question  of  fact  in  dispute,  and  all  the 
issues  of  fact  in  any  case  shall  be  submitted  to  one  jury.  The  demand 
for  a  jury  shall  be  made  in  the  same  manner,  and  the  cause  shall  be  for 
trial  upon  issues  of  fact  made  up  by  the  parties  under  direction  of  the 
court,  setting  forth  briefly  and  clearly  the  true  questions  of  fact  to  be 
tried;  and  the  jury  shall  be  chosen  and  the  trial  conducted  as  in  other 
cases  in  chancery.    The  finding  of  the  jury  shall  have  the  same  force  and 
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effect  and  the  court  have  the  same  power  and  control  over  the  finding 
as  in  other  jury  trials  in  the  chancery  court. 

Sec.  30.  If  the  court,  after  hearing,  finds  that  the  applicant  has  title, 
whether  as  stated  in  his  application  or  otherwise,  proper  for  registration, 
a  decree  of  confirmation  of  title  and  registration  shall  be  entered.  The 
court  may,  in  any  proceeding  under  this  act,  find  and  decree  in  whom 
the  title  to  or  any  interest  in  the  land  is  vested,  whether  in  the  applicant 
or  in  any  other  person,  and  remove  any  cloud  upon  the  title,  and  also 
whether  the  same  is  subject  to  any  lien  or  incumbrance,  estate,  trust  or 
interest,  and  declare  the  same,  and  may  order  the  registrar  of  titles  to 
register  such  title  or  interest,  and  in  case  the  same  is  subject  to  any  lien, 
incumbrance,  estate,  trust  or  interest,  give  directions  as  to  the  manner 
and  order  in  which  the  same  shall  appear  upon  the  certificate  of  title  to 
be  issued  by  the  registrar,  and  generally  may  make  any  and  all  such  orders 
and  decrees  as  shall  be  according  to  equity  in  the  premises  and  as  shall 
be  in  conformity  to  the  principj-;  of  this  act. 

Sec.  31.  The  decree  of  registration  so  made  and  entered  shall,  except 
as  herein  otherwise  provided,  be  forever  binding  and  conclusive  upon  all 
persons,  whether  mentioned  by  name  in  the  application  or  included  in 
"All  whom  it  may  concern."  Such  decree  shall  not  be  opened  by  reason 
of  the  absence,  infancy,  or  other  disability  of  any  person  affected  thereby, 
nor  by  any  proceeding  at  law  or  in  equity  for  reversing  judgments  or 
decrees,  except  as  herein  especially  provided.  An  appeal  from  said 
decree  of  registration  may  be  taken  to  the  supreme  court  within  the 
same  time,  upon  like  terms  and  conditions  as  are  now  provided  for  taking 
appeals  in  the  chancery  court  to  the  supreme  court. 

Sec.  32.  Any  person  having  an  interest  in  or  lien  upon  the  land  who 
has  not  been  actually  served  with  process  or  notified  of  the  filing  of  such 
application  or  the  pendency  thereof,  may,  at  any  time  within  two  years 
after  the  entry  of  such  order  or  decree,  and  not  afterwards,  appear  and 
file  his  sworn  answer  to  such  application  in  like  manner  as  hereinbefore 
prescribed  for  making  answers;  provided,  however,  that  such  person  had 
no  notice  or  information  of  the  filing  of  such  application  or  the  pendency 
of  the  proceeding  during  the  pendency  thereof  or  within  three  months 
of  the  time  of  the  filing  of  such  answer,  which  facts  shall  be  made  to 
appear  before  answering  by  the  affidavit  of  the  person  answering  or  the 
affidavit  of  some  one  in  his  behalf  having  knowledge  of  the  facts;  and, 
provided,  also,  that  no  innocent  purchaser  for  value  has  acquired  an 
interest.  If  there  is  any  such  purchaser  the  d/icree  of  registration  shall 
not  be  opened,  but  shall  remain  in  full  force  and  effect  forever,  subject 
only  to  the  right  of  appeal  hereinbefore  provided;  but  any  person  ag- 
grieved by  such  decree  in  any  case  may  pursue  his  remedy  by  action  of 
tort  against  the  applicant  or  any  other  person  for  fraud  in  procuring  the 
decree.  Upon  the  filing  of  such  answer,  and  not  less  than  ten  days' 
notice  having  been  given  to  the  applicant,  and  to  such  other  interested 
parties  as  the  court  may  order  in  such  manner  as  shall  be  directed  by 
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the  court,  the  court  shall  proceed  to  review  the  case,  and  if  the  court  is 
satisfied  that  the  order  or  decree  ought  to  be  opened  an  order  shall  be 
entered  to  that  effect,  and  the  court  shall  proceed  to  review  the  pro- 
-  ceedings,  and  make  such  order  in  the  case  as  shall  be  according  to  equity 
in  the  premises.  An  appeal  may  be  allowed  in  this  case,  as  well  as  from 
all  other  decrees  affecting  any  registered  title  within  a  like  time  and  in 
a  like  manner  as  in  the  case  of  an  original  decree  under  this  act,  and 
not  otherwise. 

Sec.  33.  No  person  shall  commence  any  proceeding  in  law  or  equity 
for  the  recovery  of  such  lands  or  any  interest,  right,  hen  or  demand  upon 
the  same  adverse  to  the  title  or  interest  as  found,  ordered  or  decreed  in 
the  decree  of  registration,  or  make  entry  thereon  adversely  to  the  title 
or  interest  as  found,  ordered  or  decreed  by  the  court,  unless  within  two 
years  after  the  entry  of  the  order  or  decree.  This  section  shall  be  con- 
strued as  giving  such  right  of  action  to  such  persons  only  as  shall  not, 
because  of  some  irregularity,  insufficiency,  or  for  some  other  cause,  be 
bound  and  concluded  by  such  order  or  decree. 

Sec.  34.  Any  person  having  any  interest,  right,  title,  lien  or  demand, 
whether  vested,  contingent  or  inchoate,  in,  to  or  upon  registered  land, 
which  existed  at  the  time  the  land  was  first  registered,  and  upon  or  for 
which  no  cause  of  action  shall  have  accrued  at  the  date  of  the  registration 
of  the  land,  and  who  has  not  become  bound  or  concluded  by  such  order 
or  decree,  may,  prior  to  the  expiration  of  said  two  years  after  such  regis- 
tration, file  in  the  registrar's  office  a  notice,  under  oath,  setting  forth  his 
interest,  right,  title,  lien  or  demand,  and  how  and  under  whom  derived, 
and  the  character  and  nature  thereof,  and  if  such  counter-claim  is  so  filed, 
an  action  may  be  brought  to  assert  or  recover  or  enforce  the  same  any 
time  within  one  year  after  the  right  of  action  shall  have  accrued  thereon, 
and  not  afterwards.  It  shall  be  the  duty  of  a  life  tenant  or  trustee  to 
file  such  counter-claim  on  behalf  of  any  remainderman  or  reversioner, 
whether  the  remainder  or  reversion  be  at  the  time  vested  or  contingent, 
and  of  a  guardian  to  file  such  counter-claim  on  behalf  of  his  ward. 

Sec  35.  Every  decree  of  registration  shall  bear  the  date  of  the  year, 
day,  hour  and  minute  of  its  entry,  and  shall  be  signed  by  the  chancellor. 
It  shall  state  whether  the  owner  is  married  or  unmarried,  and,  if  married, 
the  name  of  the  husband  or  wife ;  if  the  owner  is  under  disability  it  shall 
state  the  nature  of  the  disability,  and,  if  a  minor,  shall  state  his  age. 
It  shall  contain  a  description  of  the  land  as  finally  determined  by  the  court, 
and  shall  set  forth  the  estate  of  the  owner,  and  also  in  such  manner  as  to 
show  their  relative  priority,  all  particular  estates,  mortgages,  easements, 
liens,  attachments,  homestead  and  other  incumbrances,  including  rights 
of  husband  and  wife,  if  any,  to  which  the  land  or  the  owner's  estate  is 
subject,  and  shall  contain  any  other  matter  or  information  properly  to 
be  determined  by  the  court  in  pursuance  of  this  act.  The  decree  shall 
be  stated  in  a  convenient  form  for  transcription  upon  the  certificate  of 
title,  to  be  made  as  hereinafter  provided  by  the  registrar  of  titles. 
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Immediately  upon  the  filing  of  the  decree  of  registration,  the  clerk  shall 
file  a  certified  copy  thereof  in  the  office  of  the  registrar  of  titles  of  the 
county  where  any  of  the  land  is  situated. 

Sec.  36.  Any  person  who  shall  take  by  conveyance,  attachment, 
judgment,  lien  or  otherwise  any  right,  title  or  interest  in  the  land,  sub- 
sequent to  the  filing  of  a  copy  of  the  application  for  registration  in  the 
office  of  the  clerk  and  master,  shall  at  once  appear  and  answer  as  a  party 
defendant  in  the  proceeding  for  registration,  and  the  right,  title  or  interest 
of  such  person  shall  be  subject  to  the  order  or  decree  of  the  court. 

Sec.  37.  The  obtaining  of  a  decree  of  registration  and  receiving  of  a 
certificate  of  title  shall  be  deemed  an  agreement  running  with  the  land 
and  binding  upon  the  applicant  and  the  successors  in  title,  that  the  land 
shall  be  and  forever  remain  registered  land,  and  subject  to  the  provisions 
of  this  act  and  of  all  acts  amendatory  thereof.  All  dealings  with  the 
land  or  any  estate  or  interest  therein  after  the  same  has  been  brought 
under  this  act,  and  all  liens,  incumbrances  and  charges  upon  the  same 
shall  be  made  only  subject  to  the  terms  of  this  act. 

Sec  38.  Immediately  upon  the  filing  of  the  decree  of  registration  in 
the  office  of  the  registrar  of  titles,  the  registrar  shall  proceed  to  register 
the  title  or  interest  pursuant  to  the  terms  of  the  decree  in  the  manner 
hereinafter  provided.  The  registrar  shall  keep  a  book  known  as  the 
"Register  of  Titles,"  wherein  he  shall  enter  all  first  and  subsequent 
original  certificates  of  title,  by  binding  or  recording  them  therein  in  the 
order  of  their  numbers,  consecutively,  beginning  with  number  one,  with 
appropriate  blanks  for  entry  of  memorials  and  notations  allowed  by  this 
act.  Each  certificate,  with  such  blanks,  shall  constitute  a  separate  page 
of  each  book.  All  memorials  and  notations  that  may  be  entered  upon 
the  register  shall  be  entered  upon  the  page  whereon  the  last  certificate 
of  title  of  the  land  to  which  they  relate  is  entered.  The  term  certificate 
of  title  used  in  this  act  shall  be  deemed  to  include  all  memorials  and 
notations  thereon. 

Sec.  39.  Every  certificate  shall  bear  date  of  the  da}7  and  year  of  its 
issue,  and  be  under  the  hand  and  official  seal  of  the  registrar,  and  be 
numbered  in  the  order  of  its  issue  It  shall  contain  the  name  of  the  owner, 
a  description  of  the  land  and  of  the  estate  of  the  owner,  and  shall  by 
memorial  or  notation  contain  a  description  of  all  incumbrances,  liens  and 
interests  to  which  the  estate  of  the  owner  is  subject;  it  shall  state  the 
residence  of  the  owner  and,  if  a  minor,  give  his  age;  if^under^disability, 
it  shall  state  the  nature  of  the  disability;  it  shall  state  whether  married 
or  not,  and,  if  married,  the  name  of  the  husband  or  wife;  in'^case  of  a 
trust,  condition  or  limitation,  it  shall  state  the  trust,  condition  or  limita- 
tion, as  the  case  may  be;  and  shall  contain  and  conformjinirespect  to  all 
statements  to  the  certified  copy  of  the  decree  of  registration^ led  with  the 
registrar  of  titles  as  hereinbefore  provided,  and  shall  be  in  form  sub- 
stantially as  follows : 
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First  Certificate  of  Title. 

Pursuant  to  the  order  of  the  Chancery  Court,  sitting  at  , 

  County,  Tennessee: 

State  of  Tennessee,  \ 
County  of  f'5' 

This  is  to  certify  that  A-   B  ,  of  County, 

State  of  ,  is  now  the  owner  of  an  estate  (describe  the  estate) 

of,  and  in  a  certain  tract  or  parcel  of  land  situated  in  ,  County 

of  ,  Tennessee,  described  as  follows :  (here  describe  the  land) , 

subject  to  the  incumbrances,  liens  and  interests  noted  by  memorial 
underwritten  or  endorsed  hereon,  subject  to  the  exceptions  and  qualifi- 
cations mentioned  in  the  47th  section  of  "An  Act  to  provide  for  the 
settlement,  registration,  transfer  and  assurance  of  titles  to  land  (through- 
out the  State  of  Tennessee)  lying  within  counties  of  this  State,  having  a 
population  by  the  last  Federal  census,  or  any  subsequent  Federal  census, 

of  not  less  than  — —         thousand  nor  more  than   thousand; 

and  to  provide  penalties  for  the  violation  of  this  Act,"  same  being  Chap- 
ter   of  the  Acts  of  Tennessee  for  the  year  19  .    (Here  note  all 

statements  provided  herein  to  appear  upon  the  certificate.) 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
official  seal  of  my  office,  this  day  of  ,  A.  D.  19  . 


(Seal.)  Registrar  of  Titles. 

Sec.  40.  The  words  "heirs  and  assigns,"  or  either  of  them,  shall  not 
in  any  case  be  necessary  to  create  a  fee  simple  estate  of  inheritance. 

Sec.  41.  The  registrar  shall  at  the  time  he  enters  his  original  certifi- 
cate of  title  make  an  exact  duplicate  thereof,  but  putting  on  it  the  words, 
"Owner's  Duplicate  Certificate  of  Ownership,"  and  deliver  the  same  to 
the  owner  or  to  his  attorney  duly  authorized.  For  the  purpose  of  pre- 
serving evidence  of  the  signature  and  handwriting  of  the  owner  in  his 
office,  it  shall  be  the  duty  of  the  registrar  to  take  from  the  owner,  in 
every  case  where  it  is  practicable  so  to  do,  his  receipt  for  the  certificate 
of  title,  which  shall  be  signed  by  the  owner  in  person.  Such  receipt  shall 
be  witnessed  by  the  registrar  or  deputy  registrar.  If  such  receipt  is 
signed  elsewhere,  it  shall  be  witnessed  and  acknowledged  in  the  same 
manner  as  is  now  provided  for  witnessing  and  acknowledgment  of  deeds. 
When  so  signed,  such  receipt  shall  be  prima  facie  evidence  of  the  genuine- 
ness of  such  signature. 

Sec.  42.  Where  two  or  more  persons  are  registered  owners,  as  tenants 
in  common  or  otherwise,  one  owner's  duplicate  certificate  can  be  issued 
for  the  entirety,  or  a  separate  duplicate  owner's  certificate  may  be  issued 
to  each  owner  for  his  undivided  share. 

Sec  43.  All  certificates  subsequent  to  the  first  shall  be  in  like  form, 

except  that  they  shall  be  entitled  "Transfer  from  No.  "  (the  number 

of  the  next  previous  certificate  relating  to  the  same  land),  and  shall  also 
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contain  the  words,  "Originally  registered    "  (date, 

book  and  page  of  registry). 

Sec.  44.  In  every  case  of  initial  registration  the  certificate  of  title 
shall  relate  back  to  and  take  effect  as  of  the  date  of  the  order  or  decree 
directing  the  registration,  and  all  dealings  with  the  land,  and  all  statutory 
or  other  liens  upon  the  sarhe  subsequent  %o  the  filing  of  the  application 
shall  be  subject  to  such  order  or  decree  of  court. 

Sec.  45.  A  registered  owner  holding  one  duplicate  for  several  distinct 
parcels  of  land  may  surrender  it  and  take  out  several  certificates  for  por- 
tions thereof.  A  registered  owner  holding  several  duplicate  certificates 
for  several  distinct  parcels  of  land  may  surrender  them  and  take  out  a 
single  duplicate  certificate  for  all  said  parcels,  or  several  certificates  for 
different  portions  thereof.  Such  exchange  of  certificates,  however,  shall 
only  be  made  by  the  order  of  the  court  upon  petition  therefor  duly  made 
by  the  owner.  An  owner  of  registered  land  who  shall  subdivide  such  land 
into  lots  shall  file  with  the  registrar  of  titles  a  plat  of  said  land  so  subdi- 
vided, in  the  same  manner  and  subject  to  the  same  rules  of  law  and  restric- 
tions as  are  provided  for  platting  land  that  is  not  registered. 

Sec  46.  The  original  certificate  in  the  registration  book,  any  copy 
thereof  duly  certified  under  the  signature  of  the  registrar  of  titles  or  his 
deputy,  and  authenticated  by  his  seal,  and  also  the  owner's  duplicate  cer- 
tificate, shall  be  received  as  evidence  in  all  the  courts  of  this  State,  and 
shall  be  conclusive  as  to  all  matters  contained  therein,  except  so  far  as  is 
otherwise  provided  in  this  act.  In  case  of  a  variance  between  the  owner's 
duplicate  certificate  and  the  original  certificate,  the  original  shall  prevail. 

Sec  47.  The  registered  owner  of  any  estate  or  interest  in  land  brought 
under  this  act  shall,  except  in  cases  of  fraud  to  which  he  is  a  party,  or  of 
the  person  through  whom  he  claims  without  valuable  consideration  paid 
in  good  faith,  hold  the  same  subject  only  to  such  estates,  mortgages, 
liens,  charges  and  interests  as  may  be  noted  in  the  last  certificate  of  title 
in  the  register's  office  and  free  from  all  others,  except: 

1.  Liens,  claims  or  rights  arising  or  existing  under  the  Constitution 
or  laws  or  treaties  of  the  United  States,  and  which  the  statutes  of  this 
State  cannot  require  to  appear  of  record  in  the  registrar's  office. 

2.  Any  tax  or  special  assessment  for  which  a  sale  of  the  land  has  not 
been  had  at  the  date  of  the  certificate  of  title. 

3.  Any  lease  for  a  period  not  exceeding  three  years,  where  there  is 
actual  occupation  of  the  premises  under  the  lease. 

4.  All  public  highways  embraced  in  the  description  of  the  lands 
included  in  the  certificates  shall  be  deemed  to  be  excluded  from  the  cer- 
tificates. 

5.  Any  subsisting  right  of  way  or  other  easement,  however  created, 
upon,  over  or  in  respect  of  the  land. 

6.  Such  right  of  appeal,  writ  of  error,  right  to  appear  and  contest  the 
application,  and  of  such  action  or  to  make  counterclaim  as  is  allowed  by 
this  act. 
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Sec.  48.  After  land  has  been  registered  no  title  thereto  adverse  or  in 
derogation  to  the  title  of  the  registered  owner  shall  be  acquired  by  any 
length  of  possession. 

Sec.  49.  Except  in  case  of  fraud,  and  except  as  herein  otherwise  pro- 
vided, no  person  taking  a  transfer  of  registered  land,  or  any  interest  or 
estate  therein,  or  of  any  charge  upon  the  same,  from  the  registered  owner 
shall  be  held  to  inquire  into  the  circumstances  under  which  or  the  consid- 
eration for  which  such  owner  or  any  previous  registered  owner  was  reg- 
istered, or  be  affected  with  notice,  actual  or  constructive,  of  any  unreg- 
istered trust,  lien,  claim,  demand  or  interest  ;  and  the  knowledge  that  any 
unregistered  trust,  lien,  claim,  demand  or  interest  is  in  existence  shall 
not  of  itself  be  imputed  as  fraud. 

Sec  50.  In  any  suit  for  specific  performance  brought  by  a  registered 
owner  of  any  land  under  the  provisions  of  this  act  against  a  person  who 
may  have  contracted  to  purchase  such  land,  not  having  notice  of  any 
fraud  or  other  circumstances  which,  according  to  the  provisions  of  this 
act,  would  affect  the  right  of  the  vendor,  the  certificate  of  title  of  such 
registered  owner  shall  be  held  in  every  court  to  be  conclusive  evidence 
that  such  registered  owner  has  a  good  and  valid  title  to  the  land  and  for 
the  estate  or  interest  therein  mentioned  or  described. 

Sec  51.  In  any  action  or  proceeding  brought  for  ejectment,  partition 
or  possession  of  land  the  certificate  of  title  of  a  registered  owner  shall, 
except  as  to  any  person  not  bound  by  the  order  or  decree  of  the  court,  or 
by  some  limitation  herein  or  in  some  other  statute  contained,  be  held  to 
be  conclusive  evidence  that  such  registered  owner  has  a  good  and  valid 
title  to  the  land  and  for  the  estate  or  interest  therein  mentioned  or 
described,  subject  only  to  such  estates,  mortgages,  liens,  charges  and 
interests  as  may  be  noted  thereunder,  and  unless  it  shall  otherwise  appear 
by  such  notations  that  said  registered  owner  is  entitled  to  the  possession 
of  said  land. 

Sec  52.  Whenever  a  memorial  or  notation  has  been  entered  as  per- 
mitted by  this  act,  the  registrar  shall  carry  the  same  forward  upon  all  cer- 
tificates of  title  until  the  same  is  cancelled  in  some  manner  authorized  by 
this  act. 

Sec  53.  The  registrar  of  titles,  under  the  direction  of  the  court,  shall 
make  and  keep  indexes  of  all  applications  and  of  all  certified  copies  and 
decrees  of  registration  and  certificates  of  titles,  and  shall  also  index  and 
file  in  classified  order' all  papers  and  instruments  filed  in  his  office  relating 
to  applications  and  to  registered  titles.  The  registrar  shall  also,  under 
the  direction  of  the  court,  prepare  and  keep  forms  and  indexes  and  regis- 
tration and  entry  books. 

The  court  shall  prepare  and  adopt  convenient  forms  of  certificates  of 
titles  and  also  general  forms  of  memorials  or  notations  to  be  used  by  the 
registrars  of  titles  in  registering  the  common  forms  of  conveyances  and 
other  instruments  to  express  briefly  their  effect. 
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Sec  54.  The  registrar  shall  also  keep  alphabetical  indexes,  in  which 
shall  be  entered  in  alphabetical  order  the  names  of  all  registered  owners 
and  all  other  persons  interested  in  or  holding  charges  upon  the  registered 
land,  with  a  reference  to  the  volume  and  page  of  the  register  of  titles  in 
which  the  land  is  registered. 

Sec.  55.  The  owner  of  registered  land  may  convey,  mortgage,  lease, 
charge  or  otherwise  deal  with  the  same  as  fully  as  if  it  had  not  been  reg- 
istered. He  may  use  forms  of  deeds,  mortgages  and  leases  or  voluntary 
instruments  like  those  now  in  use  and  sufficient  in  law  for  the  purpose 
intended.  But  no  voluntary  instrument  of  conveyance,  except  a  will 
and  a  lease  for  a  term  not  exceeding  three  years,  purporting  to  convey  or 
affect  registered  land,  shall  take  effect  as  a  conveyance  or  bind  the  land, 
but  shall  operate  only  as  a  contract  between  the  parties  and  as  evidence 
of  the  authority  to  the  registrar  of  titles  to  make  registration.  The  act 
of  registration  shall  be  the  operative  act  to  convey  or  affect  the  land. 

Skc  56.  Every  conveyance,  lien,  attachment,  order,  decree,  judgment 
of  the  court  of  record,  or  instrument  or  entry  which  would  under  existing 
laws,  if  recorded,  filed  or  entered  in  the  office  of  the  register  of  deeds,  in 
which  the  real  estate  is  situate,  affect  the  said  real  estate  to  which  it 
relates,  if  the  title  thereto  were  not  registered,  shall,  if  recorded,  filed  or 
entered  in  the  office  of  the  registrar  of  titles  in  the  county  where  the  real 
estate  to  which  such  instrument  relates,  affect  in  like  manner  the  title 
thereto  if  registered,  and  shall  be  notice  to  all  persons  from  the  time  of 
such  recording,  filing  or  entering. 

Sec  57.  The  registrar  of  titles  shall  number  and  note,  in  proper  book 
to  be  kept  for  that  purpose,  and  also  on  each  instrument  received,  the 
year,  month,  day,  hour  and  minute  of  the  reception,  and  number  of  all  con- 
veyances, orders  or  decrees,  writs  or  other  process,  judgments,  liens,  and 
all  other  instruments  or  papers  or  orders  affecting  the  title  of  land  the 
title  to  which  is  registered.  Every  instrument  so  filed  shall  be  retained 
in  the  office  of  the  registrar  of  titles  and  shall  be  regarded  as  registered 
from  the  time  so  noted,  and  the  memorial  of  each  instrument  when  made 
on  the  certificate  of  title  to  which  it  refers  shall  bear  the  same  date. 
Every  instrument  so  filed,  whether  voluntary  or  involuntary,  shall  be 
numbered  and  indexed  and  indorsed  with  a  reference  to  the  proper  cer- 
tificate of  title.  All  records  and  papers  relating  to  registered  land  in  the 
office  of  the  registrar  of  titles  shall  be  open  to  the  public  inspection  in  the 
same  manner  as  now  are  the  papers  and  records  in  the  office  of  the  reg- 
ister of  deeds. 

Sec  58.  Duplicates,  triplicates  or  more  parts  of  all  instruments  filed 
and  registered  in  the  office  of  the  registrar  of  titles  may  be  presented  with 
the  originals,  and  shall  be  attested  and  sealed  by  the  registrar  of  titles 
and  indorsed  with  the  file  number  and  other  memoranda  of  the  originals, 
and  may  be  taken  by  the  person  presenting  the  same.  Certified  copies 
of  all  instruments  filed  and  registered  may  be  obtained  from  the  register 
of  titles  on  the  payment  of  a  fee  of  the  same  amount  that  the  register  of 
deeds  is  now  entitled  for  a  like  certified  copy. 
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Sec.  59.  No  new  certificate  shall  be  entered  or  issued  upon  any  trans- 
fer of  registered  land  which  does  not  divest  the  title  in  fee  simple  to  said 
land  or  some  part  thereof  from  the  owner  or  some  one  of  the  registered 
owners.  All  interests  in  the  registered  land  less  than  an  estate  in  fee 
simple  shall  be  registered  by  filing  with  the  register  of  titles  the  instru- 
ment creating  or  transferring  or  claiming  such  interest,  and  by  a  brief 
memorandum  or  memorial  thereof  made  by  a  registrar  of  titles  upon  the 
certificate  of  title  and  signed  by  him.  A  similar  memorandum  or  memo- 
rial shall  also  be  made  on  the  owner's  duplicate.  The  cancellation  or 
extinguishment  of  such  interest  shall  be  registered  in  the  same  manner. 
When  any  party  in  interest  does  not  agree  as  to  the  proper  memorial  to 
be  made  upon  the  filing  of  any  instrument  (voluntary  or  involuntary) 
presented  for  registration,  or  when  the  registrar  of  titles  is  in  doubt  as  to 
the  form  of  such  memorial,  the  question  shall  be  referred  to  the  court  for 
decision,  either  on  the  certificate  of  the  registrar  of  titles  or  upon  the 
demand  in  writing  of  any  party  in  interest.  The  registrar  of  titles  shall 
bring  before  the  court  all  the  papers  and  evidence  as  shall  be  necessary 
for  the  determination  of  the  question  by  the  court.  The  court,  after 
notice  to  all  parties  in  interest  and  a  hearing,  shall  enter  an  order  pre- 
scribing the  form  of  the  memorial,  and  the  registrar  of  titles  shall  make 
registration  in  accordance  therewith. 

Sec.  60.  No  new  certificate  of  titles  shall  be  entered  and  no  memorial 
shall  be  made  upon  any  certificate  of  title  in  pursuance  of  any  deed  or 
other  voluntary  instrument  unless  the  owner's  duplicate  certificate  is 
presented  with  such  instrument,  except  in  cases  provided  for  in  this  act, 
or  upon  the  order  of  the  chancery  court  for  cause  shown ;  and  whenever 
such  order  is  made  a  memorial  shall  be  entered  or  a  new  certificate  issue, 
as  directed  by  said  order.  The  production  of  the  owner's  duplicate  cer- 
tificate whenever  any  voluntary  instrument  is  presented  for  registration 
shall  be  conclusive  authority  from  the  registered  owner  to  the  registrar 
of  titles  to  enter  a  new  certificate  or  to  make  a  memorial  of  registration 
in  accordance  with  such  instrument,  and  a  new  certificate  or  memorial 
shall  be  binding  upon  the  registered  owner  and  upon  all  persons  claiming 
under  him  in  favor  of  every  purchaser  for  value  and  in  good  faith. 

Sec.  61 .  In  the  event  that  an  owner's  duplicate  certificate  of  title  shall 
be  lost,  mislaid  or  destroyed,  the  owner  may  make  affidavit  of  the  fact 
before  any  official  authorized  to  administer  oaths,  stating,  with  particu- 
larity, the  facts  relating  to  the  loss,  mislaying  or  destruction,  and  shall 
file  the  same  in  the  office  of  the  register  of  titles.  Any  party  in  interest 
may  thereupon  apply  to  the  chancery  court,  and  the  court  shall,  upon 
proofs  of  the  facts  set  forth  in  the  affidavit,  enter  an  order  directing  the 
registrar  of  titles  to  make  and  issue  a  new  owner's  duplicate  certificate. 
Such  new  owner's  duplicate  certificate  shall  be  printed  or  marked  "Cer- 
tified copy  of  owner's  duplicate  certificate,  issued  in  the  place  of  lost  cer- 
tificate," and  such  certified  copy  shall  stand  in  the  place  of  and  have  like 
effect  as  the  owner's  duplicate  certificate. 
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Sec.  62.  An  owner  of  registered  land  conveying  the  same,  or  any  por- 
tion thereof,  in  fee,  shall  execute  a  deed  of  conveyance,  which  the  grantor 
shall  file  with  the  registrar  of  titles  in  the  county  where  the  land  lies.  The 
owner's  duplicate  certificate  shall  be  surrendered  at  the  same  time,  and 
shall  be  by  the  registrar  marked  "Canceled."  The  original  certificate  of 
title  shall  also  be  marked  "Canceled."  The  registrar  of  titles  shall  there- 
upon enter  in  the  register  of  titles  a  new  certificate  of  title  to  the  grantor, 
and  shall  prepare  and  deliver  to  such  grantee  an  owner's  duplicate  certi- 
ficate. All  incumbrances,  claims  or  interests  adverse  to  the  title  of  the 
registered  owner  shall  be  stated  upon  the  new  certificate  or  certificates, 
except  so  far  as  they  may  be  simultaneously  released  or  discharged. 
When  a  deed  in  fee  is  for  a  part  only  of  the  land  described  in  a  certificate 
of  title  the  registrar  of  titles  shall  enter  a  new  certificate  and  issue  an 
owner's  duplicate  certificate  to  the  grantor  for  that  part  of  the  land  con- 
veyed in  the  deed.  The  registrar  shall  require  an  affidavit  by  the  grantee 
or  some  one  on  his  behalf,  and  said  affidavit  shall  set  forth  the  name,  age, 
and  residence  of  the  grantee,  whether  the  grantee  (except  in  the  case  of 
a  corporation)  is  married  or  not,  and.  if  married,  the  name  of  the  husband 
and  wife. 

Sec.  63.  No  transfer  of  title  to  the  land,  or  any  estate  or  interest 
thereon,  or  mortgage,  shall  be  registered  until  it  shall  be  made  to  appear 
to  the  registrar  that  the  land  has  not  been  sold  for  any  tax  or  assessment 
upon  which  a  deed  has  been  given  and  the  title  is  outstanding,  or  upon 
which  a  deed  may  thereafter  be  given,  and  that  the  dower,  right  of  dower, 
courtesy  and  estate  of  homestead,  if  any,  have  been  released  or  extin- 
guished, or  that  the  transfer  or  mortgage  is  intended  to  be  subject  thereto, 
in  which  case  it  shall  be  so  stated  in  the  certificate  of  title. 

Sec.  64.  Every  certificate  of  title  to  land  shall  state  whether  the 
transferee  (except  where  the  latter  is  a  corporation)  is  married  or  not 
married,  and,  if  married,  the  name  of  the  husband  or  wife.  The  trans- 
feree shall  furnish  the  registrar  the  necessary  information  before  he  shall 
be  entitled  to  have  the  land  transferred  to  him  on  the  register. 

Sec.  65.  Registered  land  and  ownership  therein  shall  in  all  respects 
be  subject  to  the  same  burdens  and  incidents  which  attach  to  unregis- 
tered land.  Nothing  contained  in  this  act  shall  in  any  way  be  construed 
to  relieve  registered  land  or  the  owners  thereof  from  any  rights  incident 
to  the  relation  of  husband  and  wife,  or  from  liability  to  attachment  or 
mesne  process  or  levy  on  execution,  or  from  liability  to  any  lien  of  any 
description  established  by  law  on  land  and  the  buildings  thereon,  or  the 
interest  of  the  owner  in  such  land  or  buildings,  or  to  change  the  laws  of 
descent  or  the  rights  of  partition  between  co-tenants,  or  the  rights  to  take 
the  same  by  eminent  domain,  or  to  relieve  such  land  from  liability  to  be 
recovered  under  the  provisions  of  law  relating  thereto,  or  to  change  or 
affect  in  any  way  any  other  rights  or  liabilities  created  by  law  and  applica- 
ble to  unregistered  land,  except  as  otherwise  expressly  provided  in  this 
act  or  any  amendments  hereof. 
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Sec.  66.  Before  any  person  can  convey,  charge  or  otherwise  deal  with 
any  registered  land  or  any  part  thereof,  or  any  estate  or  interest  therein, 
as  attorney  in  fact  for  another,  the  deed  or  instrument  empowering  him 
so  to  act,  shall  be  filed  with  the  registrar,  properly  acknowledged,  and  a 
memorial  thereof  entered  upon  the  register  in  like  manner  as  in  the  case 
of  a  charge.  Any  instrument  revoking  such  letters  or  power  of  attorney 
shall  be  acknowledged  and  registered  in  the  same  manner. 

Sec.  67.  The  owner  of  registered  land  may  mortgage  the  same  by 
executing  a  deed  or  instrument  sufficient  in  law  for  that  purpose,  and  such 
deed  or  instrument  may  be  assigned,  extended,  discharged,  released  in 
whole  or  in  part,  or  otherwise  dealt  with  by  the  mortgagee  by  any  form 
of  instrument  sufficient  in  law  for  the  purpose.  But  such  deed  or  instru- 
ment, and  all  instruments  assigning,  extending,  discharging,  releasing  or 
otherwise  dealing  with  the  mortgage,  shall  be  registered,  and  shall  take 
effect  upon  the  title  only  from  the  time  of  registration. 

Sec  68.  A  deed  of  trust  in  the  nature  of  a  mortgage  shall  be  deemed 
to  be  a  mortgage,  and  be  subject  to  the  same  rules  as  a  mortgage,  except 
as  to  the  manner  of  the  foreclosure  thereof.  The  registration  of  a  mort- 
gage shall  be  made  in  the  following  manner,  to  wit :  The  owner's  duplicate 
of  title  shall  be  presented  to  the  registrar  of  titles  with  the  mortgage  deed 
or  instrument  to  be  registered,  and  the  registrar  shall  enter  upon  the 
original  certificate  of  title  and  also  upon  the  owner's  duplicate  certificate 
a  memorandum  of  the  purport  of  the  instrument  registered,  the  time  of 
filing  and  the  file  number  of  the  registered  instrument,  which  memorial 
shall  be  signed  by  the  registrar.  He  shall  also  note  upon  the  instrument 
registered  the  time  of  filing  and  a  reference  to  the  volume  and  page  of 
the  register  of  title  wherein  the  same  is  registered.  The  registrar  of 
titles  shall  also,  at  the  request  of  the  mortgagee,  make  out  and  deliver  to 
him  a  duplicate  certificate  of  title,  like  the  owner's  duplicate,  except  the 
words  "Mortgagee's  duplicate"  shall  be  written  or  printed  upon  such 
certificate  in  large  letters  diagonally  across  the  face.  A  memorandum 
of  the  issuance  of  the  mortgagee's  duplicate  shall  be  made  upon  the 
certificate  of  title. 

Sec  69.  Whenever  a  mortgage  upon  which  a  mortgagee's  duplicate 
has  been  issued  is  assigned,  extended  or  otherwise  dealt  with,  the  mort- 
gagee's duplicate  shall  be  presented  with  the  instrument  assigning,  ex- 
tending or  otherwise  dealing  with  the  mortgage,  and  a  memorial  of  the 
instrument  shall  be  made  upon  the  mortgagee's  duplicate  and  upon  the 
original  certificate  of  title.  When  the  mortgage  is  discharged  or  other- 
wise extinguished,  the  mortgagee's  duplicate  shall  be  surrendered  and 
stamped  "Canceled."  In  case  only  a  part  of  the  charge  or  of  the  land 
is  intended  to  be  released,  discharged  or  surrendered,  the  entry  shall  be 
made  by  a  memorial  accordingly,  in  like  manner  as  before  provided  for 
a  release  or  discharge.  The  production  of  the  mortgagee's  duplicate 
certificate  shall  be  conclusive  authority  to  register  the  instrument  there- 
with presented. 
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Sec.  70.  All  charges  upon  registered  land,  or  any  estate  or  interest 
in  the  same,  and  any  right  thereunder  may  be  enforced  as  is  now  allowed 
by  law,  and  all  laws  relating  to  the  foreclosure  of  mortgages  shall  apply 
to  mortgages  upon  registered  land,  or  any  estate  or  interest  therein, 
except  as  herein  otherwise  provided,  and  except  that  a  notice  of  the 
pendency  of  any  suit  or  of  any  proceeding  to  enforce  or  foreclose  the 
mortgage  or  any  charge  shall  be  filed  in  the  office  of  the  registrar  of 
titles,  and  a  memorial  thereof  entered  on  the  register  at  the  time  of  or 
prior  to  the  commencement  of  such  suit  or  the  beginning  of  any  such 
proceeding.  A  notice  so  filed  and  registered  shall  be  notice  to  the  regis- 
trar of  titles  and  all  persons  dealing  with  the  land  or  any  part  thereof. 
When  a  mortgagee's  duplicate  has  been  issued  such  duplicate  shall,  at 
the  time  of  the  registering  of  the  notice  be  presented  and  a  memorial  of 
such  notice  shall  be  entered  upon  the  mortgagee's  duplicate 

Sec.  71.  In  any  action  affecting  registered  land  a  judgment  or  final 
decree  shall  be  entitled  to  registration  on  the  presentation  of  a  certified 
copy  of  the  entry  thereof  from  the  clerk  of  the  court  where  the  action  is 
pending,  to  the  registrar  of  titles.  The  registrar  of  titles  shall  enter  a 
memorial  thereof  upon  the  certificates  of  title  and  upon  the  owner's 
duplicate,  and  also  upon  the  mortgagee's  duplicate,  if  any  there  be  out- 
standing. When  the  registered  owner  of  such  land  is  by  such  judgment 
or  decree  divested  of  his  estate  in  fee  to  the  land  or  any  part  thereof, 
the  plaintiff  or  defendant  shall  be  entitled  to  a  new  certificate  of  title 
for  the  land  or  that  part  thereof  designated  in  the  judgment  or  decree, 
and  the  registrar  of  titles  shall  enter  such  new  certificate  of  title  and 
issue  a  new  owner's  duplicate  in  such  manner  as  is  provided  in  the  case 
of  voluntary  conveyance;  provided,  however,  no  such  new  certificate 
shall  be  entered  except  upon  the  application  to  the  court  and  upon  filing 
in  the  office  of  the  registrar  of  titles  an  order  of  the  court  directing  the 
entering  of  such  new  certificate. 

Sec  72.  Any  person  who  has.  by  an  action  or  proceeding  to  enforce 
or  foreclose  any  mortgage,  lien  or  charge  upon  registered  land,  become 
the  owner  in  fee  of  the  land  or  any  part  thereof,  shall  be  entitled  to  have 
his  title  registered,  and  the  registrar  of  titles  shall,  upon  application 
therefor,  enter  a  new  certificate  of  title  for  the  land  or  that  part  thereof 
to  which  the  applicant  is  the  owner,  and  issue  an  owner's  duplicate  in 
such  manner  as  in  the  case  of  a  voluntary  conveyance  of  registered  land ; 
provided,  however,  no  such  new  certificate  of  title  shall  be  entered, 
except  after  the  time  to  redeem  from  such  foreclosure  has  expired  and 
upon  the  filing  in  the  office  of  the  registrar  of  titles  an  order  of  the  court 
directing  the  entering  of  such  new  certificates. 

Sec  73.  In  all  cases  wherein  by  this  action  it  is  provided  that  a  new 
certificate  of  title  to  register  land  shall  be  entered  by  order  of  the  court 
a  person  applying  for  such  new  certificate  shall  apply  to  the  court  by 
petition,  setting  forth  the  facts,  and  the  court  shall,  after  notice  to  all 
parties  in  interest,  as  the  court  may  direct,  and  upon  hearing,  make  an 
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order  or  decree  for  the  entry  of  a  new  certificate  to  such  person  as  shall 
appear  to  be  entitled  thereto. 

Sec.  74.  Leases  for  registered  land  for  a  term  of  more  than  three 
years  shall  be  registered  in  like  manner  as  a  mortgage,  and  the  provisions 
herein  relating  to  the  registration  of  mortgages  shall  apply  to  the  regis- 
tration of  leases.  The  registrar  shall,  at  the  request  of  the  lessee,  make 
out  and  deliver  to  him  a  duplicate  of  the  certificate  of  title  like  the  owner's 
duplicate,  except  the  words  "Lessee's  duplicate"  shall  be  written  or 
printed  upon  it  in  large  letters  diagonally  across  its  face. 

Sec  75.  Whenever  a  deed  or  other  instrument  is  filed  in  the  office 
of  the  registrar  of  titles  for  the  purpose  of  effecting  a  transfer  of  or  charge 
upon  the  registered  land  or  any  estate  or  interest  in  the  same,  and  it 
shall  appear  that  the  transfer  or  charge  is  to  be  in  trust,  or  upon  condition 
or  limitation  expressed  in  such  deed  or  instrument,  such  deed  or  instru- 
ment shall  be  registered  in  the  usual  manner,  except  that  the  particulars 
of  the  trust,  condition  or  limitation  or  other  equitable  interest  shall  not 
be  entered  on  the  certificate  of  title  by  memorial,  but  a  memorandum 
or  memorial  shall  be  entered  by  the  words  "in  trust,"  or  "upon  condition," 
or  other  apt  words,  and  by  reference  by  number  to  the  instrument  auth- 
orizing or  creating  the  same.  A  similar  memorial  shall  be  made  upon 
the  owner's  duplicate  certificate.  No  transfer  of  or  charge  upon  oij  deal- 
ing with  the  land,  estate  or  interest  shall  thereafter  be  registered,  except 
upon  an  order  of  the  court  first  filed  in  the  office  of  the  registrar  of  titles 
directing  such  transfer,  charge  or  dealing  in  accordance  with  the  true 
intent  and  meaning  of  the  trust,  condition  or  limitation.  Such  registra- 
tion shall  be  conclusive  evidence  in  favor  of  the  person  taking  such  trans- 
fer, charge  or  right,  and  those  claiming  under  him,  in  good  faith  and  for 
a  valuable  consideration,  that  such  transfer,  charge  or  other  dealing  is  in 
accordance  with  the  true  intent  and  meaning  of  the  trust,  condition  or 
limitation. 

Sec.  76.  When  the  title  to  registered  land  passes  from  a  trustee  to  a 
new  trustee  a  new  certificate  shall  be  entered  to  him  and  shall  be  regis- 
tered in  like  manner  as  upon  an  orignal  conveyance  in  trust. 

Sec.  77.  Any  trustee  shall  have  authority  to  file  an  application  for 
the  registration  of  any  land  held  in  trust  by  him,  unless  expressly  pro- 
hibited by  the  instrument  creating  the  trust. 

Sec  78.  No  suit,  bill  or  proceeding  at  law  or  in  equity  for  any  pur- 
pose whatever  affecting  registered  land  or  any  estate  or  interest  therein, 
or  any  charge  upon  the  same,  shall  be  deemed  to  be  lis  pendens  or  notice 
to  any  person  dealing  with  the  same,  until  a  certificate  of  the  pendency 
of  such  suit,  bill  or  proceeding,  under  the  hand  and  official  seal  of  the 
clerk  of  the  court  in  which  it  is  pending,  shall  be  filed  with  the  registrar 
and  a  memorial  thereof  entered  by  him  upon  the  register  of  the  last 
certificate  of  the  title  to  be  affected.  This  action  shall  not  apply  to  attach- 
ment proceedings  when  the  officer  making  the  levy  shall  file  his  certifi- 
cate of  levy  as  herein  provided. 
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Sec.  79.  No  judgment  or  decree  or  order  of  any  court  shall  be  a  lien 
upon  or  affect  registered  land  or  any  estate  or  interest  therein,  until  a 
certificate,  under  the  hand  and  official  seal  of  the  clerk  of  the  court  in 
which  the  same  is  of  record,  stating  the  date  and  purport  of  the  judg- 
ment, decree  or  order,  or  a  certified  copy  of  such  judgment,  decree  or 
order,  is  filed  in  the  office  of  the  registrar  and  a  memorial  of  the  same  is 
entered  upon  the  register  of  the  last  certificate  of  the  title  to  be  affected. 

Sec.  80.  Whenever  registered  land  is  levied  upon  by  virtue  of  any 
writ  of  attachment,  execution  or  other  process,  it  shall  be  the  duty  of 
the  officer  making  such  levy  to  file  with  the  registrar  a  certificate  of  the 
fact  of  such  levy,  a  memorial  of  which  shall  be  entered  upon  the  register, 
and  no  lien  shall  arise  by  reason  of  such  levy  until  the  filing  of  such 
certificate  and  the  entry  in  the  register  of  such  memorial,  any  notice 
thereof,  actual  or  constructive,  to  the  contrary  notwithstanding. 

Sec.  81.  When  any  registered  land  is  sold  by  virtue  of  any  execution, 
judgment  or  decree,  it  shall  be  the  duty  of  the  sheriff,  master  in  chancery, 
or  other  officer  making  such  sale,  to  file  a  duplicate  of  his  deed  or  certifi- 
cate of  sale  with  the  registrar,  and  upon  its  being  so  filed  the  registrar 
shall  enter  a  memorial  thereof  upon  a  register  in  the  same  manner  as  he 
is  required  to  enter  other  memorials.  Certificates  of  redemption  shall  be 
filed  and  noted  upon  the  register  in  like  manner. 

Sec.  82.  In  case  of  sale  of  registered  land  by  a  sheriff,  master  in  chan- 
cery, receiver,  special  commissioner  of  other  officer  or  person  pursuant 
to  a  judgment,  decree,  or  order  of  court,  no  transfer  of  title  shall  be  made 
by  the  registrar,  except  upon  the  surrender  and  cancellation  of  the  out- 
standing certificate  of  title,  or  upon  an  order  of  the  court  filed  with  the 
registrar  directing  such  transfer,  and  in  case  of  the  transfer  of  the  fee, 
directing  the  cancellation  of  the  outstanding  certificate,  and  granting  to 
the  transferee  a  writ  of  assistance  or  possession  to  put  him  in  possession 
of  the  premises. 

Sec  83.  In  all  cases  where,  by  any  law  in  relation  to  the  liens  of 
mechanics  or  others,  any  claim  or  notice  is  authorized  to  be  filed  in  any 
court  or  office,  the  same,  when  it  relates  to  registered  land  or  any  interest 
therein,  may  be  filed  in  the  registrar's  office,  and  being  so  filed,  a  memorial 
thereof  shall  be  entered  by  the  registrar,  as  in  the  case  of  other  charges, 
and  proceedings  to  enforce  the  lien  may  be  had,  as  provided  in  this  act, 
creating  the  same.  Until  it  is  so  filed  and  registered  no  such  lien  shall 
be  deemed  to  have  been  created. 

Sec  84.  No  statutory  or  other  lien  shall  be  deemed  to  affect  the  title 
to  registered  land  until  after  a  memorial  thereof  is  entered  upon  the 
register,  as  herein  provided. 

Sec  85.  The  certificate  of  the  clerk  of  the  court  in  which  any  suit, 
bill  or  proceeding  shall  have  been  pending,  or  any  judgment  or  decree  is 
of  record,  that  such  suit,  bill  or  proceeding  has  been  dismissed  or  other- 
wise disposed  of,  or  the  judgment,  decree  or  order  has  been  satisfied, 
released,  reversed  or  overruled,  or  of  any  sheriff  or  other  officer  that  the 
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levy  of  an  execution,  attachment  or  other  process  certified  by  him,  has 
been  released,  discharged  or  otherwise  disposed  of,  being  filed  in  the 
registrar's  office  and  noted  upon  the  register,  shall  be  sufficient  to  author- 
ize the  registrar  to  cancel  or  otherwise  treat  the  memorial  of  such  suit, 
bill,  proceeding,  judgment,  decree  or  levy,  according  to  the  purport  of 
such  certificate. 

Sec.  86.  Whenever  registered  land  is  sold  and  the  same  is  by  law 
subject  to  redemption  by  the  owner  or  any  other  person,  the  purchaser 
shall  not  be  entitled  to  have  a  new  certificate  of  title  entered  until  the 
time  within  which  the  land  may  be  redeemed  shall  have  expired.  At 
any  time  after  the  time  to  redeem  shall  have  expired  the  purchaser  may 
petition  the  chancery  court  for  an  order  directing  the  entering  of  a  new 
certificate  of  title  to  him,  and  the  chancery  court  shall,  after  such  notice 
as  it  may  order  and  hearing,  grant  and  make  an  order  directing  the  entry 
of  such  new  certificate  of  title. 

Sec.  87.  The  name  and  address  of  the  attorney  for  the  plaintiff  in 
any  action  affecting  'the  title  to  registered  land  shall  in  all  cases  be 
endorsed  upon  the  writ  or  other  writing  filed  in  the  office  of  the  registrar 
of  titles,  and  he  shall  be  deemed  the  attorney  of  the  plaintiff  until  written 
notice  that  he  has  ceased  to  be  such  plaintiff's  attorney  shall  be  filed  for 
registration  by  the  plaintiff. 

Sec.  88.  The  holder  of  any  certificate  of  sale  of  registered  land  or 
any  estate  or  interest  therein  for  any  tax,  assessment  or  imposition  shall, 
within  three  months  of  the  date  of  sale,  present  the  same  or  a  sworn  copy 
thereof  to  the  registrar,  who  shall  thereupon  enter  on  the  register  of  the 
land  a  memorial  thereof,  stating  the  day  of  the  sale  and  the  date  of 
presentation,  and  shall  also  note  upon  the  certificate  of  sale  the  date  of 
presentation  and  the  book  and  page  of  the  register  where  the  memorial 
is  entered.  The  holder  of  such  certificate  shall  also  within  the  same  time 
mail  to  each  of  the  persons  who  appear  by  the  register  to  have  any 
interest  in  the  land  a  notice  of  the  registration  of  such  certificate.  Unless 
such  certificate  is  presented  and  registered,  and  notice  given  as  herein 
provided  within  the  time  above  mentioned,  the  land  shall  be  forever 
released  from  the  effect  of  such  sale,  and  no  deed  shall  be  issued  in  pur- 
suance of  such  certificate.  When  it  shall  appear  by  the  affidavit  of  the 
holder  of  the  certificate  filed  with  the  registrar  that  the  place  of  residence 
of  any  person  interested  in  the  land  cannot  upon  diligent  inquiry  be 
ascertained,  the  requirement  of  this  section  as  to  mailing  notice  shall  not 
apply  to  such  person.  (Nor  shall  the  requirement  of  this  section  apply 
to  the  State  or  county  when  it  bids  in  land  for  payment  of  taxes,  or  the 
same  is  bid  in  for  it  by  any  duly  authorized  public  officer.) 

Sec  89.  A  tax  deed  of  registered  land,  or  an  estate  or  interest  therein 
issued  in 'pursuance  of  any  sale  for  tax  or  assessment  made  after  the 
taking  effect  of  this  act,  shall  have  only  the  effect  of  an  agreement  for 
the  transfer  of  the  title  upon  the  register,  and  may  be  filed  in  the  regis- 
trar's office,  and  a  transfer  effected  as  in  case  of  other  deeds  of  convey- 
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ance.  But  no  certificate  of  title  shall  be  issued  thereon,  except  upon 
the  surrender  and  cancellation  of  the  outstanding  certificate  of  title,  or 
upon  the  order  of  court  as  provided  in  section  82  of  this  act.  No  such 
order  shall  be  granted  except  upon  petition  to  the  chancery  court,  or, 
if  the  sale  is  under  order  of  court,  to  the  court  ordering  such  sale,  and 
except  after  personal  service  of  notice  upon  all  persons  in  possession  of 
the  premises,  and  notice  either  by  personal  services  or  by  publication, 
as  provided  in  proceedings  in  chancery,  to  all  persons  appearing  upon  the 
register  to  have  any  interest  in  the  premises.  And  in  case  any  minor 
heir,  idiot,  or  insane  person  is  interested  in  the  premises,  no  such  order 
shall  be  granted  until  the  expiration  of  the  time  to  redeem  the  premises 
allowed  by  law  to  such  minor  heir,  idiot  or  insane  person  shall  have 
expired. 

Sec.  90.  Whenever  any  person  interested  in  registered  land  or  any 
estate  or  interest  therein  or  charge  upon  the  same,  shall  be  entitled  to  have 
any  certificate  of  title,  memorial  or  other  entry  upon  the  registry  can. 
celed,  removed  or  modified,  and  the  registrar  or  person  whose  duty  it 
shall  be  to  cancel,  remove  or  modify  the  same,  or  do  any  act  towards  the 
same,  shall,  upon  request,  fail  or  refuse  so  to  do,  or  is  absent  from  the 
country,  or  cannot  be  found,  or  for  any  reason  such  request  cannot  be 
made  upon  him,  a  court  of  chancery  may,  upon  petition  by  the  person 
interested,  make  such  orders  as  may  be  according  to  equity  in  the  prem- 
ises, and  upon  a  certified  copy  of  such  order  being  filed  in  the  registrar's 
office  the  registrar  shall  make  such  cancelation,  memorial  or  modifica- 
tion as  shall  be  decreed  in  such  order. 

Sec.  91.  Any  person  feeling  himself  aggrieved  by  the  action  of  the 
registrar  or  by  his  refusal  to  act  in  any  matter  pertaining  to  the  first  reg- 
istration of  land  or  any  estate  or  interest  therein  after  the  first  registra- 
tion, or  any  transfer  of  or  charge  upon  the  same,  the  filing  or  neglect  or 
refusal  to  file  any  instrument,  or  to  enter  or  cancel  any  memorial  or 
notation,  or  to  do  any  other  thing  required  of  him  by  this  act,  may  file 
his  bill  or  petition  in  equity  in  any  chancery  court  of  competent  jurisdic- 
tion, making  the  registrar  and  other  persons  whose  interest  may  be  affected 
parties  defendant,  and  the  court  may  proceed  therein  as  in  other  cases  in 
equity  and  make  such  order  or  decree  as  shall  be  according  to  equity  in 
the  premises  and  purport  of  this  act. 

Sec.  92.  Nothing  contained  in  either  of  the  two  preceding  sections 
shall  be  so  construed  as  to  remove  the  bar  of  any  order  or  decree  or  extend 
the  time  of  limitation  hereinbefore  provided,  nor  affect  the  right  of  any 
bona  fide  purchaser  or  incumbrancer,  without  notice  filed  with  the  reg- 
istrar and  noted  as  in  the  case  of  other  memorials. 

Sec  93.  The  court  may  in  any  case  contemplated  in  sections  90  and 
91,  in  addition  to  the  costs,  award  such  damages,  including  reasonable 
attorney's  fees,  as  it  shall  deem  just  in  the  premises. 

Sec  94.  The  heirs  at  law  and  devisees,  upon  the  death  of  an  owner 
of  lands  and  any  estate  or  interest  therein,  registered  pursuant  to  this  act, 
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on  the  expiration  of  thirty  days  after  the  entry  of  a  decree  of  the  county 
or  probate  court  granting  letters  testamentary  or  of  administration,  or 
in  case  of  an  appeal  from  such  decree,  at  any  time  after  the  entry  of  a 
final  decree,  may  file  a  certified  copy  of  the  final  decree  of  the  county  or 
probate  court  and  of  the  will,  if  any,  with  the  clerk  and  master  of  the 
chancery  court  in  the  county  in  which  the  land  is,  and  make  application 
to  the  court  for  an  order  for  the  entry  of  a  new  certificate  of  title.  The 
court  shall  issue  notice  to  the  executor  or  administrator  and  all  other 
persons  in  interest,  and  may  also  give  notice  by  publication  in  such  news- 
paper or  newspapers  as  it  may  deem  proper,  to  all  whom  it  may  concern, 
and  after  hearing  may  direct  the  entry  of  a  new  certificate  or  certificates 
to  the  person  or  persons  as  appear  entitled  thereto  as  heirs  or  devisees. 
Any  new  certificate  so  entered  before  the  final  settlement  of  the  estate  of 
the  deceased  owner  in  the  county  or  probate  court  shall  state  expressly 
that  it  is  entered  by  transfer  from  the  last  certificate  by  descent  or  devise, 
and  that  the  estate  is  in  process  of  settlement.  After  final  settlement  of 
the  estate  in  the  county  or  probate  court,  or  after  expiration  of  the  time 
allowed  by  law  for  bringing  an  action  against  an  executor  or  administra- 
tor by  creditors  of  the  deceased,  the  heirs  at  law  or  devisees  may  petition 
the  court  for  an  order  to  cancel  the  memorial  upon  their  certificates, 
stating  that  the  estate  is  in  process  of  settlement,  and  the  court,  after 
such  notice  as  it  may  order  and  hearing,  may  grant  the  petition;  pro- 
vided, however,  that  the  liability  of  heirs,  devisees  of  registered  land,  for 
claims  against  the  estate  of  the  deceased  shall  not  in  any  way  be  dimin- 
ished or  changed. 

Sec.  95.  Nothing  contained  in  this  act  shall  include,  affect  or  impair 
the  jurisdiction  of  the  county,  probate  or  chancery  court  to  decree  or 
order  a  sale,  mortgage  or  other  dealing  with  registered  land  of  a  deceased 
person  or  of  a  person  or  persons  under  disability  of  infancy,  coverture, 
insanity  or  other  disability,  for  any  purpose  for  which  such  order  or  decree 
may  be  granted  in  the  case  of  unregistered  land.  The  purchaser  or  mort- 
gagee taking  a  deed  or  mortgage  or  other  conveyance  executed  in  pursu- 
ance of  such  order  of  such  court  shall  be  entitled  to  register  his  title  and 
to  the  entry  of  a  new  certificate  of  title  or  memorial  of  registration  upon 
application  to  the  chancery  court  and  upon  filing  in  the  office  of  the  reg- 
istrar of  titles  an  order  of  said  court  directing  the  entry  of  such  certifi- 
cates. 

Sec.  96.  An  assignee  for  the  benefit  of  creditors,  receiver,  trustee  in 
bankruptcy,  master  in  chancery,  special  commissioner,  or  other  person 
appointed  by  court,  shall  file  in  the  office  of  the  registrar  of  titles  the  instru- 
ment or  instruments  by  which  he  is  vested  with  the  title,  estate  or  interest 
in  any  registered  land,  or  a  certified  copy  of  an  order  of  the  court  showing 
that  such  assignee,  receiver,  trustee  in  bankruptcy,  master  in  chancery, 
special  commissioner  or  other  person,  is  authorized  to  deal  with  such  land, 
estate  or  interest,  and  if  in  the  power  of  such  person  he  shall  at  the  same 
time  present  to  the  registrar  of  titles  the  owner's  duplicate  certificate  of 
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title.  Thereupon  the  registrar  shall  enter  upon  the  register  of  titles  and 
the  duplicate  certificate,  if  presented,  a  memorial  thereof,  with  a  reference 
to  such  order  or  deed  by  its  file  number.  Such  memorial  having  been 
entered,  the  assignee,  receiver,  trustee  in  bankruptcy,  master  in  chan- 
cery, special  commissioner,  or  other  person,  may,  subject  to  the  direction 
of  the  court,  deal  with  or  transfer  such  land  as  if  he  were  the  registered 
owner. 

Sec.  97.  Whenever  registered  land  or  any  right  or  interest  therein  is 
taken  by  eminent  domain,  the  State  or  body  politic  or  corporate,  or  other 
authority  exercising  such  right,  shall  pay  all  fees  on  account  of  any 
memorial  of  registration  or  entry  of  new  certificate  or  duplicate  thereof 
and  fees  for  the  filing  of  instruments  required  by  this  act  to  be  filed. 

When  for  any  reason  by  operation  of  law  land  which  has  been  taken 
for  public  use  reverts  to  the  owner  from  whom  it  was  taken,  or  his  heirs 
or  assignees,  the  chancery  court,  upon  petition  of  the  person  entitled  to 
the  benefit  of  the  reversion,  after  such  notice  as  it  may  order  and  hearing, 
may  order  the  entry  of  a  new  certificate  of  title  to  him. 

Sec.  98.  In  every  case  where  the  registrar  of  titles  enters  a  memorial 
of  titles,  or  enters  a  new  certificate  of  title  in  pursuance  of  any  instrument 
executed  by  the  registered  owner,  or  by  reason  of  any  instrument  or  pro- 
ceeding which  affects  or  devises  the  title  of  the  registered  owner  against 
his  consent,  if  the  outstanding  owner's  duplicate  is  not  presented  the 
registrar  of  titles  shall  not  enter  a  new  certificate  or  make  a  memorial,  but 
the  person  claiming  to  be  entitled  thereto  may  apply  by  petition  to  the 
chancery  court.  The  court  may  order  the  registered  owner,  or  any  per- 
son withholding  the  duplicate  certificate  to  present  or  surrender  the  same, 
and  direct  the  entry  of  a  memorial  or  new  certificate  upon  such  presenta- 
tion or  surrender.  If  in  <any  case  the  person  withholding  the  duplicate 
certificate  is  not  amenable  to  the  process  of  the  court  or  cannot  be  found, 
or  if  for  any  reason  the  outstanding  owner's  duplicate  certificate  cannot 
be  presented  or  surrendered  without  delay,  the  chancery  court  may  by 
decree  annul  the  same  and  order  a  new  certificate  of  title  to  be  entered. 
Such  new  certificate  and  all  duplicates  thereof  shall  contain  a  memorial 
of  the  annulment  of  the  outstanding  duplicate. 

If  in  any  case  an  outstanding  mortgagee's  or  lessee's  duplicate  certifi- 
cate is  not  procured  or  surrendered  when  the  mortgage  or  lease  is  dis- 
charged, assigned  or  otherwise  dealt  with,  like  proceedings  may  be  had  to 
obtain  registration  as  in  case  of  the  owner's  production  of  the  owner's 
duplicate  certificate.  \ 

Sec.  99.  In  all  cases  where,  under  the  provisions  of  this  act,  applica- 
tion is  made  to  the  chancery  court  for  an  order  or  decree,  the  court  may 
refer  the  matter  to  one  of  the  examiners  of  title  for  hearing  and  report, 
in  like  manner  as  is  herein  provided  for  the  reference  of  the  application 
for  registration. 

Sec  100.  Examiners  of  titles  shall,  upon  request  of  the  registrar  of 
titles,  advise  him  upon  any  act  or  duty  pertaining  to  the  conduct  of  his 
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office,  and  shall,  upon  request,  prepare  the  form  of  any  memorial  to  be 
made  and  entered  by  the  registrar  of  titles.  An  examiner  of  titles  shall 
have  full  power  to  administer  oaths  and  examine  witnesses  concerning 
any  matter  involved  in  his  investigation  of  titles. 

Sec.  101.  Every  written  instrument  required  or  permitted  by  this  act 
to  be  filed  for  registration  shall  contain  or  have  endorsed  upon  it  the  full 
name,  place  of  residence  and  postoffice  address  of  the  grantee  or  other 
person  acquiring  or  claiming  any  right,  title  or  interest  under  such  instru- 
ment. Any  change  in  residence  or  postoffice  address  of  such  person 
shall  be  endorsed  by  the  registrar  of  titles  in  the  original  instrument  on 
receiving  a  sworn  statement  of  such  change.  All  names  and  addresses 
shall  also  be  entered  on  all  certificates. 

All  notices  required  by  or  given  in  pursuance  of  the  provisions  of  this 
act  by  the  registrar  of  titles  or  by  the  court,  after  original  registration, 
shall  be  served  upon  the  person  to  be  notified,  if  a  resident  of  the  State  of 
Tennessee,  as  subpoenas  in  civil  actions  are  served,  and  proof  of  such 
service  shall  be  made  as  on  the  return  of  a  subpoena.  All  such  notices 
shall  be  sent  by  registered  mail  to  the  person  to  be  notified,  if  not  a  res- 
ident of  the  State  of  Tennessee,  at  his  residence  and  postoffice  address  as 
stated  in  the  certificate  of  title  or  in  any  registered  instrument  under 
which  he  claims  an  interest  The  certificate  of  the  registrar  of  titles  or 
clerk  and  master  of  the  chancery  court  that  any  notice  has  been  served 
by  mailing  the  same  as  aforesaid  shall  be  conclusive  proof  of  such  notice. 
provided,  however,  that  the  court  may  in  any  case  order  different  or 
further  service  by  publication  or  otherwise. 

Sec.  102.  Any  person  claiming  any  right  or  interest  in  registered  land 
adverse  to  the  registered  owner,  arising  subsequent  to  the  date  of  the 
original  registration,  may,  if  no  other  provision  is  made  in  this  act  for 
registering  same,  make  a  statement  in  writing,  setting  forth  fully  his 
alleged  right  or  interest,  and  how  or  under  whom  acquired,  and  a  reference 
to  the  volume  or  page  of  the  certificate  of  title  of  the  registered  owner, 
and  a  description  of  the  land  to  which  the  right  or  interest  is  claimed. 
The  statement  shall  be  signed  and  sworn  to,  and  shall  state  the  adverse 
claimant's  residence  and  designate  a  place  at  which  all  notices  may  be 
served  upon  him.  This  statement  shall  be  entitled  to  registration  as  an 
adverse  claim,  and  the  court,  upon  the  petition  of  any  party  in  interest, 
shall  grant  a  speedy  hearing  upon  the  question  of  the  validity  of  such 
adverse  claim,  and  shall  enter  such  decree  thereon  as  justice  and  equity 
may  require.  If  the  claim  is  adjudged  to  be  invalid  the  registration  shall 
be  canceled.  The  court  may,  in  any  case,  award  such  costs  and  dam- 
ages, including  reasonable  attorney's  fees,  as  it  may  deem  just  in  the 
premises. 

Sec  103.  Upon  the  original  registration  of  land  under  this  act,  and 
also  upon  the  entry  of  a  certificate  showing  title  as  registered  owners  in 
heirs  or  devisees,  there  shall  be  paid  to  the  registrar  of  titles  one-tenth  of 
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one  per  cent  of  the  assessed  value  of  the  real  estate  on  the  basis  of  the 
last  assessment  for  general  taxation,  as  an  assurance  fund. 

Sec.  104.  All  sums  of  money  received  by  the  registrar,  as  provided 
for  in  the  last  section,  shall  be  paid  by  the  registrar  to  the  county  trustee 
of  the  county  in  which  the  land  lies,  for  the  purpose  of  an  assurance  fund, 
under  the  terms  of  this  act.  It  shall  be  the  duty  of  the  county  trustee, 
whenever  the  amount  on  hand  in  said  assurance  fund  is  sufficient,  to  invest 
the  same,  principal  and  income,  and  report  annually  to  the  chancery 
court  the  condition  and  income  thereof,  and  no  investment  of  the  fund 
or  any  part  thereof  shall  be  made  without  the  approval  of  said  court  by 
order  entered  of  record.  The  said  fund  shall  be  invested  only  in  lands  or 
securities  of  the  United  States,  or  of  one  of  the  States  of  the  United 
States,  or  counties  or  other  municipalities  of  any  State. 

Sec.  105.  Any  person  sustaining  loss  or  damage  through  any  omis- 
sion, mistake  or  misfeasance  of  the  registrar  of  titles,  or  of  any  examiner 
of  titles,  or  of  any  deputy,  or  by  the  mistake  or  misfeasance  of  the  clerk 
and  master  of  the  chancery  court  or  any  deputy,  in  the  performance  of 
their  respective  duties  under  the  provisions  of  this  act,  and  any  person 
wrongfully  deprived  of  any  land  or  any  interest  therein  through  the 
bringing  of  the  same  under  the  provisions  of  this  act,  or  by  the  registra- 
tion of  any  other  person  as  the  owner  of  such  land,  or  by  any  mistake, 
omission  or  misdescription  in  any  certificate  or  any  entry  or  memorial 
in  the  registrar  of  titles,  or  by  any  cancelation,  and  who  by  the  pro- 
visions of  this  act  is  barred  or  precluded  from  bringing  an  action  for  the 
recovery  of  such  land  or  interest  therein  or  claim  upon  the  same,  may 
bring  an  action  against  the  trustee  of  the  county  in  which  such  land  is  sit- 
uated for  the  recovery  of  damages,  to  be  paid  out  of  the  assurance  fund . 

Sec  106.  If  such  action  be  for  recovery  for  loss  or  damage  arising 
only  from  any  omission,  mistake  or  misfeasance  of  the  registrar  of  titles 
or  his  deputies,  or  of  any  examiner  of  titles,  or  any  clerk  of  court  or  his 
deputy,  in  the  performance  of  their  respective  duties  under  the  provisions 
of  this  a«t,  then  the  county  trustee  shall  be  the  sole  defendant  to  such 
action,  but  if  such  action  be  brought  for  loss  or  damage  arising  only  through 
the  fraud  or  wrongful  act  of  some  person  or  persons  other  than  the  reg- 
istrar, his  deputies,  the  examiner  of  titles,  the  clerk  and  master  of  the 
chancery  court  or  his  deputies,  or  arising  jointly  through  the  fraud  or 
wrongful  act  of  such  other  person  or  persons,  and  the  omissions,  mistakes 
or  misfeasance  of  the  registrar  of  titles  or  his  deputies,  the  examiners  of 
titles,  the  clerk  and  master  or  his  deputies,  then  such  action  shall  be 
brought  against  both  the  county  trustee  and  such  person  or  persons 
aforesaid. 

In  all  such  actions  where  there  are  defendants  other  than  the  county 
trustee,  and  damages  shall  have  been  recovered,  no  final  judgment  shall 
be  entered  against  the  county  trustee  until  execution  against  the  other 
defendants  shall  be  returned  unsatisfied,  in  whole  or  in  part,  and  the  offi- 
cer returning  the  execution  shall  certify  that  the  amount  still  due  upon 
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the  execution  cannotjbe  collected  except  by  application  to  the  indemnity 
fund.  Thereupon  the  court,  being  satisfied  as  to  the  truth  of  such  return, 
shall  order  final  judgment  against  the  trustee  for  the  amount  of  the  exe- 
cution and  costs,  or  so  much  thereof  as  remains  unpaid.  The  county 
trustee  shall,  upon  such  order  of  the  court  and  final  judgment  pay  the 
amount  of  such  judgment  out  of  the  assurance  fund.  It  shall  be  the 
duty  of  the  county  attorney,  or  if  there  be  no  county  attorney  then  the 
attorney-general  of  the  district  in  which  said  county  is  situated,  to  appear 
and  defend  such  actions.  If  the  funds  in  the  assurance  fund  at  any  time 
are  insufficient  to  pay  any  judgment  in  full,  the  balance  shall  draw  inter- 
est at  the  legal  rate  of  interest,  and  be  paid  with  such  interest  out  of  the 
first  funds  coming  into  the  fund. 

Sec.  107.  The  assurance  fund  shall  not  be  liable  in  any  action  to  pay 
for  any  loss,  damage  or  deprivation  occasioned  by  a  breach  of  trust, 
whether  express,  implied  or  constructive,  by  any  registered  owner  who 
is  a  trustee,  or  by  the  improper  exercise  of  any  power  of  sale  in  a  mortgage 
or  deed  of  trust  in  the  nature  of  a  mortgage. 

Final  judgment  shall  not  be  entered  against  the  county  trustee  in 
any  action  under  this  act  to  recover  from  the  assurance  fund  more  than 
the  fair  market  value  of  the  real  estate  at  the  time  of  the  last  payment 
to  the  assurance  fund  on  account  of  the  same  real  estate. 

Sec.  108.  No  action  or  proceeding  for  compensation  for  or  by  reason 
of  any  deprivation,  loss,  or  damage  occasioned  or  sustained  as  provided 
in  this  act  shall  be  made,  brought  or  taken,  except  within  the  period  of 
six  years  from  the  time  when  the  right  to  bring  or  take  such  action  or 
proceeding  first  accrued;  except  that  if  at  the  time  when  such  right  of 
action  first  accrues  the  person  entitled  to  bring  such  action  or  take  such 
proceeding  is  within  the  age  of  twenty-one  years,  or  insane,  imprisoned 
or  absent  from  the  United  States  in  the  service  of  the  United  States  or 
of  this  State,  then  such  person  or  any  one  claiming  from,  by  or  under 
him,  may  bring  the  action  or  take  the  proceeding  at  any  time  within  two 
years  after  such  disability  is  removed,  notwithstanding  the  time  before 
limited  in  that  behalf  has  expired. 

Sec.  109.  No  erasure,  alteration  or  amendment  shall  be  made  upon 
the  register  of  titles  after  the  entry  of  a  certificate  of  title  or  of  a  memorial 
thereon  and  the  alteration  of  the  same  by  the  registrar  of  titles,  except 
by  order  of  the  chancery  court.  Any  registered  owner  or  other  person 
in  interest  may  at  any  time  apply  by  petition  to  the  chancery  court, 
upon  the  ground  that  registered  interests  of  any  description,  whether 
vested,  contingent,  expectant  or  inchoate,  have  terminated  and  ceased: 
or  that  new  interests  have  arisen  or  been  created  which  do  not  appear 
upon  the  certificate;  or  that  an  error,  omission  or  mistake  was  made 
in  entering  a  certificate;  or  any  memorial  thereon,  or  on  any  duplicate 
certificate;  or  that  the  name  of  any  person  on  the  certificate  has  been 
changed;  or  that  the  registered  owner  has  been  married,  or  if  registered 
as  married,  that  the  marriage  has  been  terminated;  or  that  a  corporation 
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which  owned  registered  land  and  has  been  dissolved  has  not  conveyed 
the  same  within  five  years  after  its  dissolution ;  or  upon  any  other  reason- 
able ground  ;  and  the  court  shall  have  jurisdiction  to  hear  and  deter- 
mine the  petition  after  such  notice  as  it  may  order  to  all  parties  in 
interest;  and  may  order  the  entry  of  a  new  certificate,  the  entry  or 
cancellation  of  a  memorial  upon  a  certificate,  or  grant  any  other  relief 
upon  such  terms  and  conditions,  requiring  security  if  necessary,  as  it 
may  deem  proper;  provided,  however,  that  this  section  shall  not  be  con- 
strued to  give  the  court  authority  to  open  the  original  decree  of  registra- 
tion, and  that  nothing  shall  be  done  or  ordered  by  the  court  which  shall 
impair  the  title  or  other  interest  of  a  purchaser  holding  a  certificate  for 
value  and  in  good  faith,  or  his  heirs  or  assigns,  without  his  or  their  written 
consent. 

Sec.  110.  Certificates  of  title  and  duplicate  certificates  entered  or 
issued  under  this  act  shall  be  subjects  of  larceny,  and  any  one  unlawfully 
stealing  or  carrying  away  any  such  certificate  shall,  upon  conviction 
thereof,  be  deemed  guilty  of  grand  larceny,  and  punished  accordingly. 

Sec.  111.  Whoever  knowingly  swears  falsely  to  any  statement  re- 
quired by  this  act  to  be  made  under  oath,  shall  be  guilty  of  perjury, 
and  shall  be  liable  to  the  statutory  penalties  therefor. 

Sec  112.  Whoever  fraudulently  procures  or  assists  in  fraudulently 
procuring,  or  is  privy  to  the  fraudulent  procurement,  of  any  certificate 
of  title  or  other  instrument,  or  of  any  entry  in  the  register  of  titles,  or 
other  book  kept  in  the  registrar's  office  or  of  any  erasure  or  alteration 
in  any  entry  in  any  such  book,  or  in  any  instrument  authorized  by  this 
act,  or  knowingly  defrauds  or  is  privy  to  defrauding  any  person  by 
means  of  a  false  or  fraudulent  instrument,  certificate,  statement,  or 
affidavit  affecting  registered  land,  shall  be  guilty  of  a  felony,  and,  \ipon 
conviction,  shall  be  fined  in  any  sum  not  exceeding  five  thousand  dollars, 
or  imprisoned  in  the  penitentiary  not  exceeding  five  years,  or  both  such 
fine  and  imprisonment  in  the  discretion  of  the  court. 

Sec.  113.  Whoever  forges  or  procures  to  be  forged,  or  assists  in  forg- 
ing, the  seal  of  the  registrar,  or  the  name,  signature  or  handwriting  of 
any  officer  of  the  registry  office,  in  case  where  such  officer  is  expressly  or 
impliedly  authorized  to  affix  his  signature;  or  forges  or  procures  to  be 
forged,  or  assists  in  forging,  the  name,  signature  or  handwriting  of  any 
person  whomsoever  to  any  instrument  which  is  expressly  or  impliedly 
authorized  to  be  signed  by  such  person;  or  uses  any  document  upon 
which  an  impression  or  part  of  the  impression  of  any  seal  of  said  regis- 
trar has  been  forged,  knowing  the  same  to  have  been  forged,  or  any 
document  the  signature  to  which  has  been  forged,  shall  be  guilty  of  a 
felony,  and,  upon  conviction,  shall  be  imprisoned  in  the  penitentiary  not 
exceeding  ten  years,  or  fined  in  any  sum  not  exceeding  one  thousand 
dollars,  or  both  fined  and  imprisoned,  in  the  discretion  of  the  court. 

Sec.  114.  No  proceeding  or  conviction  for  any  act  hereby  declared 
to  be  a  felony  shall  affect  any  remedy  which  any  person  aggrieved  or 
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injured  by  such  act  may  be  entitled  to  at  law  or  in  equity  against  the 
person  who  has  committed  such  act  or  against  his  estate. 

Sec.  115.  On  the  filing  of  any  application  for  registration  the  appli- 
cant shall  pay  to  the  clerk  and  master  of  the  chancery  court  the  sum 
of  five  dollars,  which  shall  be  in  full  of  all  clerk's  fees  and xharges  in  such 
proceeding  on  behalf  of  the  applicant.  Any  defendant,  on  entering  his 
appearance,  shall  pay  to  the  clerk  and  master  of  said  court  the  sum  of 
three  dollars,  which  shall  be  in  full  of  all  clerk's  fees  in  behalf  of  such 
defendant. 

When  any  number  of  defendants  enter  their  appearance  at  the  same 
time,  before  default,  but  one  fee  shall  be  paid.  Every  publication  in  a 
newspaper  required  by  this  act  shall  be  paid  for  by  the  party  on  whose 
application  the  order  of  publication  is  made  in  addition  to  the  fees  above 
prescribed.  The  party  at  whose  request  any  notice  is  issued  shall  pay 
for  the  service  of  the  same,  except  when  sent  by  mail  by  the  clerk  and 
master  of  the  court  or  registrar  of  titles. 

Sec.  116.  The  fees  to  be  paid  to  the  registrar  of  titles  shall  be  as 
follows : 

(a)  At  or  before  the  time  of  filing  of  the  certified  copy  of  the  applica- 
tion with  the  registrar,  the  applicant  shall  pay  to  the  registrar  on  all  land 
having  an  assessed  value  of  $1,000  or  less,  $1 ;  and  twenty-five  cents  on 
each  $1,000  or  major  fraction  thereof  of  the  assessed  value  of  said  land 
additional. 

(6)  For  granting  certificates  of  title  upon  each  applicant  and  regis- 
tering the  same,  $2. 

(c)  For  registering  each  transfer,  including  the  filing  of  all  instruments 
connected  therewith,  and  the  issuance  and  registration  of  the  instruments 
connected  therewith,  and  the  issuance  and  registration  of  the  new  certi- 
ficates of  title,  $3. 

(d)  When  the  land  transferred  is  held  upon  any  trust,  condition  or 
limitation,  an  additional  fee  of  $3. 

(e)  For  entry  of  each  memorial  on  the  register,  including  the  filing 
of  all  instruments  and  papers  connected  therewith,  and  endorsements 
upon  the  duplicate  certificates,  $1.50. 

(/)  For  issuing  each  additional  owner's  duplicate  certificate,  mort- 
gagee's duplicate  certificate  or  lessee's  duplicate,  $1. 

(g)  For  filing  copy  of  will  with  letters  testamentary,  or  filing  copy 
of  letters  of  administration  and  entering  memorial  thereof,  $2.50. 

(/i)  For  the  cancellation  of  each  memorial,  or  charge,  fifty  cents. 

(t)  For  each  certificate, showing  condition  of  the  register,  $1. 

(/)  For  any  certified  copy  of  any  instrument  or  writing  on  file  in  his 
office,  the  same  fees  now  allowed  by  law  to  county  registers  for  like 
service. 

(k)  For  any  other  service  required  or  necessary  to  carry  out  this 
act,  and  not  hereinbefore  itemized,  such  fee  or  fees  as  the  chancery  court 
shall  determine  and  establish 
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Sec.  117.  One-half  of  all  fees  provided  for  in  subdivision  "a"  of 
section  116  shall  be  collected  by  the  register  and  paid  to  the  county 
trustee  of  the  county  in  which  the  fees  are  paid,  to  be  used  for  the  current 
expenses  of  the  county;  and  all  of  the  remaining  fees  provided  for  in  said 
section  and  all  the  subdivisions  thereof  shall  be  collected  by  the  registrar 
and  applied  the  same  as  the  other  fees  of  his  office  (but  his  salary  as 
county  register,  as  now  provided  by  law,  shall  not  be  increased  on  account 
of  the  additional  duties,  or  by  reason  of  the  allowance  of  additional  fees 
provided  for  him) ;  and  the  said  registrar,  as  such,  shall  receive  no  salary. 

Sec.  118.  This  act  shall  be  construed  liberally,  so  far  as  may  be 
necessary  for  the  purpose  of  carrying  out  its  general  intent,  which  is  that 
any  owner  of  land  may  register  his  title  and  bring  his  land  under  the 
provisions  of  this  act,  but  no  one  is  required  so  to  do. 

Sec.  119.  All  acts  and  parts  of  acts,  if  any  there  be,  necessarily  in 
conflict  herewith  are  hereby  repealed,  but  this  act  is  not  intended  to 
interfere  with  the  present  system  of  recording,  transferring  or  dealing  in 
any  real  estate,  not  brought  under  the  provisions  hereof. 

Sec  120.  Be  it  further  enacted.  That  this  Act  take  effect  from  and 
after  its  passage,  the  public  welfare  requiring  it. 

Passed  ,  190. ... 

Respectfully  submitted, 

July  5,  1905.  S.  C.  Williams,  Chairman. 

J.  W.  Judd, 
Jerome  Templeton, 
J.  H.  Maloxe, 
Henry  E.  Smith. 

Upon  motion  of  Mr.  Swaney,  properly  seconded,  the  following 
resolution  was  passed : 

Resolved,  That  the  report  of  the  special  committee  on  the  Torrens 
System  of  Registering  Deeds  be  received  and  its  recommendations  be 
adopted,  and  that  the  committee  be  continued  with  instructions  to  make 
such  additional  report  and  recommendation  as  they  may  deem  advisable 
to  the  next  meeting  of  the  Association. 

It  was  then  decided  to  take  up  the  miscellaneous  business  of 
the  Association. 

Upon  motion,  properly  seconded,  the  following  resolution  was 
passed: 

Resolved,  That  in  the  opinion  of  this  Association,  the  business  in  the 
courts  of  the  United  States  for  the  Eastern  and  Middle  Districts  of  Ten- 
nessee has  grown  to  such  an  extent  and  has  reached  such  proportions 
that  an  additional  United  States  District  Judge  should  be  appointed  and 
the  work  fairly  and  justly  divided  between  two  separate  courts  and  two 
separate  districts.    The  proper  method  of  dividing  the  entire  work  can 
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be  best  determined  by  Congress  through  proper  committee  work  and 
inquiry,  and  this  Association  only  desires  to  express  the  view  that  such 
division  should  be  made  and  to  recommend  accordingly  to  Congress  and 
to  our  Senators  and  Representatives  in  Congress. 

On  motion  of  Judge  Ingersoll,  properly  seconded,  the  follow- 
ing resolution  was  carried: 

Resolved,  That  this  Association  favors  and  recommends  the  enactment 
of  a  law  forbidding  the  appointment  by  judges  of  our  State  of  near  kin- 
dred to  offices  of  trust  or  profit  in  our  courts  of  justice. 

Upon  motion  of  Mr.  Swaney,  properly  seconded,  the  following 
resolution  was  passed : 

Resolved,  That  the  Bar  Association  of  Tennessee  extend  through  its 
delegates  to  the  American  Bar  Association  a  cordial  invitation  to  hold 
its  next  meeting,  or  some  future  meeting,  at  Lookout  Mountain,  Tenn. 

Upon  motion  the  meeting  adjourned. 

AFTERNOON  SESSION— Friday,  July  ai. 

The  Association  was  called  to  order  by  the  President. 
Upon  motion  of  Mr.  James  S.  Pilcher,  the  following  resolution 
was  passed: 

Resolved,  In  view  of  the  long  connection  of  the  Hon.  Thomas  H. 
Malone,  of  Nashville,  Tenn.,  with  the  Bar  Association  of  Tennessee,  and 
his  valuable  services  to  it,  that  he  be  elected  an  honorary  member  of  the 
Association. 

The  President  announced  that  the  next  order  of  business  was 
the  election  of  officers  for  the  ensuing  year  and  that  nominations 
were  in  order. 

The  Hon.  John  W.  Judd  nominated  for  President  of  the  Asso- 
ciation Mr.  Edward  T.  Sanford,  of  Knoxville.  This  nomination 
was  seconded  by  Mr.  Frierson,  of  Chattanooga,  and  the  Secre- 
tary, upon  motion  properly  seconded  and  carried,  was  instructed 
to  cast  the  unanimous  vote  of  the  Association  for  Mr.  Sanford. 
The  Secretary  announced  that  the  ballot  was  so  cast,  and  Mr. 
Sanford  was  declared  elected  and  escorted  to  the  chair,  now 
vacated  by  Mr.  Henderson. 

Upon  motion  the  Secretary  was  instructed  to  cast  the  unan- 
imous vote  of  the  Association  for  the  following  Vice-Presidents : 
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From  West  Tennessee,  Chancellor  F.  H.  Heiskell;  Middle 
Tennessee,  Judge  Samuel  Holding,  and  for  East  Tennessee, 
Hon.  Foster  V.  Brown.  The  Secretary  announced  that  the  bal- 
lot was  so  cast,  and  the  above  named  were  declared  elected. 

Upon  nomination  and  motion,  the  President  was  instructed 
to  cast  the  unanimous  vote  of  the  Association  for  Mr.  Robert 
Lusk,  of  Nashville,  for  Secretary  and  Treasurer,  and  he  was 
declared  elected. 

The  following  delegates  to  the  American  Bar  Association,  and 
alternates,  were  elected: 

From  East  Tennessee — Delegate,  Charles  T.  Cates,  Jr.,  Knox- 
ville;  Alternate,  Judge  C.  J.  St.  John,  Bristol. 

From  Middle  Tennessee — Delegate,  J.  H.  Holman,  Fayette- 
ville;  Alternate,  J.  R.  Smith,  Lebanon. 

From  West  Tennessee — Delegate,  James  H.  Malone,  Mem- 
phis; Alternate,  C.  E.  Pigford,  Jackson. 

The  following . Central  Council  was  then  elected:  Chairman, 
R.  H.  Sanson,  of  Knoxville;  J.  Pike  Powers,  Knoxville;  L.  M.  G. 
Baker,  Knoxville;  J.  R.  Smith,  Lebanon;  Thomas  Harwood, 
Trenton. 

Upon  motion,  properly  seconded,  the  following  resolution  was 
adopted: 

Resolved,  That  the  thanks  of  the  Bar  Association  of  Tennessee  be 
extended  to  the  Chattanooga  bar,  to  Mr.  W.  G.  M.  Thomas,  and  the 
Twelfth  Regiment  Band  for  the  courtesy  and  hospitality  extended  by 
them  to  the  Bar  Association  of  Tennessee. 

Resolved  further,  That  the  thanks  of  the  Association  be  extended  to 
those  judges  and  chancellors  who  adjourned  their  courts  in  order  that 
the  members  of  the  bar  might  attend  the  present  meeting  of  the  Asso- 
ciation. 

Upon  motion  the  Association  then  adjourned  sine  die. 
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APPE  N  D  IX. 


PRESIDENT'S  ADDRESS. 


BY  JOHN   H.  HENDERSON,  OF  FRANKLIN. 


Gentlemen  of  the  Bar  Association  of  Tennessee: 

The  publication  and  distribution  of  the  Acts  of  the  recent  ses- 
sion of  the  General  Assembly  of  the  State  of  Tennessee  so  much 
earlier  than  has  been  the  rule  heretofore  renders,  as  far  as  it  is 
deemed  the  occasion  requires,  a  very  extended  review  of  them 
unnecessary,  as  they  are  already  accessible  to  the  profession. 
My  predecessors  have  differed  in  their  construction  of  our  con- 
stitutional provision  on  the  subject,  though  many  of  them  have 
referred  to  practically  all  the  laws  of  a  general  nature  enacted  by 
the  preceding  Legislature.  I  am  inclined  to  the  opinion  that 
the  constitution  contemplates  a  review  of  only  such  changes  in ' 
the  statute  law  as  relate  to  subjects  that  are  required  to  be  con- 
sidered by  the  two  standing  committees,  the  one  on  Jurispru- 
dence and  Law  Reform,  and  the  other  on  Judicial  Administra- 
tion and  Remedial  Procedure;  but  I  follow  the  precedent  of 
some  of  my  predecessors  and  refer  also  to  some  of  the  other  leg- 
islation. 

STATE  LEGISLATION. 

There  seems  to  be  an  increasing  tendency  in  recent  years  to 
local  legislation,  and  a  tendency  to  so  manipulate  the  figures  of 
the  census  as  to  evade  the  constitutional  inhibition  against  class 
or  local  legislation.  Of  the  543  Acts,  near  nine-tenths  of  them 
are  of  a  local  nature,  changing  county  lines,  re-districting  coun- 
ties, creating  school  districts,  relating  to  town  charters,  etc. 
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The  "courtesy"  that  is  extended  with  reference  to  local  matters 
gives  the  Representative  practically  control  of  the  legislation 
affecting  his  county,  the  policy  of  such  legislation,  whatever  its 
character  and  scope,  not  being  considered  by  the  whole  body. 

While  the  principle  of  this,  in  the  main,  may  be  not  improper, 
it  does  not  absolve  the  other  members  from  the  duty  of  informing 
themselves  on  the  merits  of  the  proposed  legislation.  The  prac- 
tice is  liable  to  abuse  and  has  really  been  productive  of  lax  and 
loose  methods  in  legislation.  Among  the  evidences  of  this  are 
the  facts  that  certain  local  laws  were  duplicated;  an  Act  was 
passed  even  without  a  caption  chartering  a  turnpike  company, 
and  another  incorporating  an  academy,  all  passing  without  detec- 
tion of  the  mistakes  through  all  the  formalities  required  to  become 
laws. 

This  is  not  said  in  a  spirit  of  unkind  criticism  of  the  law- 
making power  of  the  State,  but  is  cited  as  evidence  of  the  danger 
of  unlimited  legislative  "courtesy."  The  result  is  due  in  a  great 
measure  to  the  confusion  produced  by  the  introduction  of  so 
many  hundreds  of  bills,  the  most  of  them  of  local  character,  and 
the  rush  incident  to  the  eagerness  of  the  respective  statesmen  to 
have  their  measures  considered. 

By  the  death  of  Tennessee's  senior  United  States  Senator, 
Hon.  William  B.  Bate,  the  State  has  lost  a  public  servant  whose 
long  life,  in  war  and  in  peace,  is  pre-eminently  characterized  by 
courage,  efficiency,  fidelity  and  unbending  integrity.  The  Leg- 
islature elected  as  his  successor  Gov.  Jas.  B.  Frazier,  and  for  the 
third  time  in  the  history  of  the  State  the  Speaker  of  the  Senate 
becomes  Governor,  Hon.  John  I.  Cox. 

The  Attorney -General  and  Reporter  is  authorized  to  appoint 
an  assistant,  at  a  salary  of  $2,000  per  annum  and  necessary 
expenses,  to  be  paid  out  of  the  State  Treasury.  He  is  authorized 
to  appoint  an  additional  assistant,  but  his  compensation  is  not 
to  be  paid  out  of  the  State  Treasury.  These  assistants  shall 
serve  only  during  the  pleasure  of  the  Attorney-General  and 
Reporter.  The  first  appointee  to  the  office  of  first  assistant  is 
Hon.  W.  W.  Faw,  of  Williamson  County. 

A  flag  for  the  State  of  Tennessee  is  adopted,  for  description 
of  which  reference  is  made  to  the  Act,  Chapter  498. 
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Reform  of  our  jury  system  is  one  of  the  measures  which  this 
Association  has  earnestly  sought  to  bring  about.  Jury  commis- 
sions have  been  created  heretofore  for  a  number  of  counties. 
The  main  provisions  of  the  law  were,  at  last  session,  extended  to 
the  counties  of  Franklin,  McMinn,  Marion,  Sullivan,  Hancock, 
Claiborne,  Roane,  Williamson,  Warren,  Hawkins,  and  Shelby. 
This  was  done  by  separate  Acts,  except  that  one  Act  applies  to 
Hancock  and  Claiborne  counties. 

It  is  a  matter  of  self  gratulation  that  this  beneficent  measure 
originated  with  this  Association,  and  after  a  fair  trial  in  the  coun- 
ties where  operative  its  good  effects  will  be  felt  and  the  demand 
for  it  will  be  general.  If  the  judges  will  reasonably  enforce  its 
provisions,  and  not  be  too  ready  to  excuse  the  busy  citizen,  it 
will  not  be  long  until  the  professional  juror  is  a  thing  of  the  past. 
His  passing  will  mark  an  era  for  good  in  the  administration  of 
justice. 

It  has  been  a  matter  of  some  difficulty  to  determine  just  what 
laws  should  be  reviewed  for  this  occasion.  As  stated,  a  com- 
paratively small  number  of  laws  of  general  application  were 
enacted.  This  is  not  deemed  a  just  cause  of  complaint.  We 
will  refer  briefly  to  only  some  of  them. 

1. 

Chapter  II  prohibits  any  person  who  shall  feloniously  kill 
another  from  succeeding  to  any  portion  of  the  estate  of  the 
deceased. 

2. 

Chapter  31  amends  Section  3397  of  the  Code  of  1858  so  as  to 
empower  the  justice  of  the  peace  in  replevin  cases  when  the  judg- 
ment is  in  favor  of  defendant  to  render  such  judgment  against 
plaintiff  and  his  surety  as  "will  be  likely  to  effect  a  return  of  the 
property,  if  the  character  of  the  property  is  such  as  to  make  the 
return  of  the  specific  property  important."  And  the  justice 
may,  in  proper  case,  award  exemplary  damages. 

3. 

Chapter  32  extends  the  lien  of  landlord  and  furnisher  from 
three  to  six  months. 
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4. 

By  rule  of  the  Supreme  Court,  evidence  excluded  by  the  Chan- 
cellor, although  it  may  be  one  question  and  answer  in  a  deposi- 
tion, ceases  to  be  a  part  of  the  record,  and  the  ruling  of  the  Chan- 
cellor will  not  be  reviewed  unless  the  excluded  evidence  is  made 
again  part  of  the  record  by  bill- of  exceptions.  This  rule  is 
changed  by  Chapter  49,  and  the  necessity  of  bill  of  exceptions  is 
obviated  if  the  rulings  of  the  Chancellor,  the  exceptions  and  the 
excluded  evidence  are  set  out  in  the  body  of  the  deposition, 
properly  authenticated  by  the  Chancellor.  When  any  docu- 
ment,  deposition  or  other  paper  on  file  in  the  case  shall  be 
excluded  in  whole  or  in  part  it  shall  only  be  necessary  for  the 
Chancellor  to  note  the  exceptions  and  his  rulings  on  the  paper, 
which  will  continue  them  as  a  part  of  the  record. 

This  Act  abrogates  what  was  surely  a  technical  rule  and 
relieves  the  transcript  on  appeal  from  the  complications  that 
were  found  in  practice  to  be  incident  thereto. 

5. 

Chapter  73  amends  Section  3778  of  the  Code  of  1858  by 
allowing  the  heir  or  other  person  entitled  to  the  estate,  who  is  a 
party  to  the  suit,  to  plead  non  est  factum  in  cases  where  the  per- 
sonal representative  fails  or  refuses  to  do  so,  making  the  denial 
under  oath  "according  to  the  best  of  his  knowledge  and  belief." 

6. 

The  pension  appropriation  for  Confederate  soldiers  is  by 
Chapter  80  increased  to  $250,000  annually ;  and  by  Chapter  202 
a  pension  of  $6  per  month  is  allowed  to  dependent  widows  of 
Tennessee  Confederate  soldiers,  in  cases  where  the  husband  was 
killed  or  died  in  the  service  and  the  widow  has  not  since  remar- 
ried. A  pension  of  $5  per  month  is  allowed  to  dependent  widows 
of  Confederate  soldiers  married  prior  to  1870,  with  similar 
provisos. 

7. 

Chapter  82  prohibits  gambling  on  races,  to  take  effect  Decem- 
ber 1,  1905. 
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8. 

Chapter  89  amends  Code  of  1858,  Section  3162,  so  as  to 
require  bond  to  secure  the  debt  and  damages  on  appeal  or  appeal 
in  the  nature  of  a  writ  of  error  from  judgments  in  actions  on 
accounts. 

9. 

Chapter  112  provides  for  the  registration  of  certified  powers  of 
attorney  to  convey  lands,  where  the  lands  are  situated  in  more 
than  one  county  and  the  power  of  attorney  has  been  registered 
in  one  county. 

10. 

Chapter  113  empowers  the  judge  of  the  circuit  and  criminal 
courts  to  adjourn  after  the  expiration  of  his  regular  term  to  a 
special  term,  with  same  jurors,  grand  and  petit. 

11. 

Chapter  150  provides  for  the  separation  of  the  two  races  on 
street  cars,  passed  April  4,  1905,  to  take  effect  ninety  days  after 
passage. 

The  bill  provoked  considerable  discussion  and  aroused  the 
antagonism  of  some  of  the  leading  men  of  the  colored  race,  and 
led  to  threats  by  them  of  boycott  of  the  street  cars.  In  my  indi- 
vidual opinion,  to  which  I  would  by  the  reference  commit  no  one, 
the  principle  of  the  Act  is  right.  Legislation  which  tends  in  a 
proper  way  towards  the  separation  of  the  races  along  these  lines 
will  prove,  as  it  has  in  the  past,  for  the  good  of  both. 

Care  should  be  taken  that  exact  justice  is  done  the  negro,  and 
his  rights  should  be  fully  protected.  Whether  this  purpose  has 
been  attained  in  the  Act  referred  to  will  be  found  out  after  it 
shall  have  been  fully  tested.  A  sort  of  police  power  is  given  the 
conductor,  and  he  is  authorized  to  designate  the  space  in  the  car 
to  be  occupied  by  the  races  respectively,  which  he  may  change 
from  time  to  time  "when  in  his  judgment  it  may  be  necessary 
and  proper  for  the  comfort  and  convenience  of  the  passengers 
so  to  do ;"  and  the  passengers  will  be  required  to  occupy  the  seats 
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assigned  to  them.  If  they  should  refuse,  I  do  not  understand 
that  the  conductor  is  authorized  to  eject  them,  but  they  are 
declared  guilty  of  a  misdemeanor  and  subject  to  a  fine  of  $25. 
If  this  view  of  the  Act  is  correct,  then  by  conferring  inquisitorial 
power  on  the  grand  jury  it  will  be  made  more  effective. 

12. 

Chapter  171  furnishes  additional  evidence  of  the  disposition 
of  our  people  to  come  to  the  relief  of  the  unprotected  female; 
and  the  proprietors  of  houses  where  females  are  employed  as 
clerks  and  salesladies  are  required  to  provide  chairs  for  their  use 
when  they  are  not  engaged  in  making  sales,  etc.  Violation  of 
this  Act  by  the  proprietor  subjects  him  to  fine. 

13. 

The  automobile  has  come  to  stay,  at  least  until  it  shall  be 
replaced  by  something  better  along  the  same  line ;  but  for  the 
public  safety  it  must  assume  some  of  the  burdens  incident  to  its 
strenuous  operation.  By  Chapter  173  it  must  adopt  a  number, 
displayed  in  large  figures  on  the  front  and  rear,  which  number 
must  be  registered  with  the  Secretary  of  State  and  with  the 
county  court  clerk  of  the  county  where  the  owner  resides.  The 
rate  of  speed  is  limited  to  twenty  miles  an  hour.  I^igid  precau- 
tions are  prescribed  to  prevent  accidents  on  the  highway,  and 
for  injuries  occasioned  by  violation  of  them  a  lien  is  given  the 
injured  party  upon  the  automobile  as  further  security  against 
the  owner  or  wrong  doer. 

14. 

Chapter  174  provides  for  the  division  by  private  corporations 
hereafter  created  under  existing  laws  of  the  capital  stock  into 
common  and  preferred  stock.  The  Act  is  simply  referred  to 
here,  without  setting  out  its  specific  provisions. 

15.  . 

Chapter  329  makes  it  a  felony  to  mortgage  personal  property 
and  obtain  money  or  goods  thereunder,  knowing  that  the  title  is 
not  in  the  mortgagor. 
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Chapter  376  exempts  from  execution,  attachment  and  gar- 
nishment ninety  per  cent  of  the  "salary,  income  or  wages"  of 
every  person  earning  a  salary  of  $40  or  less  per  month  who  is 
eighteen  years  of  age  or  head  of  a  family  and  resident  of  Tennes- 

%  m 

see,  and  there  is  exempt  $36  of  the  "salary,  wages  or  income"  of 
such  person  earning  a  "salary,  wages  or  income  in  excess  of  $40 
per  month." 

17. 

Chapter  393  bars  all  bonds  and  script  of  the  State  issued  prior 
to  the  Funding  Act  of  1883  that  are  not  presented  for  funding  as 
provided  in  said  Act  on  or  before  January  1 ,  1907,  excepting  from 
this  provision  such  bonds  as  are  held  by  the  United  States  Gov- 
ernment. 

18. 

Chapter  410  prevents  traffic  in  non-transferable  signature 
tickets  issued  by  common  carriers,  and  requires  redemption  by 
carriers  of  such  unused  tickets  if  presented  within  six  months. 

19. 

Chapter  414  amends  Chapter  78,  Acts  of  1897,  so  as  to  give 
employees* and  day  laborers  of  individuals  engaged  in  mercan- 
tile lines  of  business  first  lien  on  merchandise  for  their  services 

20. 

Chapter  422  is  enacted  to  reach  the  middle  man  in  purchase 
•of  liquor  from  the  "boot-legger." 

21. 

The  inconvenience  and  delay  in  many  of  the  counties  occa- 
sioned by  a  session  of  the  chancery  court  for  only  a  few  days 
twice  a  year  are  but  little  known  to  lawyers  in  counties  where 
the  court  is  in  session  practically  all  of  the  time,  and  were  it  not 
for  the  kind  accommodation  of  many  of  the  chancellors,  already 
overworked  and  poorly  paid,  in  giving  a  special  term  between 
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terms  to  try  unlitigated  cases  or  to  enter  unlitigated  decrees,  it 
would  in  many  instances  result  in  a  denial  of  justice.  The 
machinery  employed  and  the  time  required  to  conduct  a  case 
through  its  various  stages  to  final  determination  are  the  same  in 
all  of  the  counties,  and  this  cannot  be  speedily  done  in  a  hurried 
session  of  the  court.  This  is  a  matter  of  very  serious  concern  to 
the  lawyers  and  litigants  in  from  ninety  to  ninety -five  per  cent 
of  the  counties  in  the  State. 

Chapter  248,  Acts  of  1903,  was  enacted  to  remedy  these  evils. 
While  it  gave  some  relief,  it  is  still  imperfect.  Chapter  427  of 
the  Acts  of  1905  amends  this  Act  in  important  particulars.  It 
provides  for  final  decree  in  vacation  where  the  parties  consent  to 
a  hearing.  When  necessary  the  Chancellor  may  hold  a  case 
under  advisement  after  the  adjournment  of  his  court,  sending 
order  or  decree  to  be  entered  within  thirty  days.  In  his  discre- 
tion, he  can  leave  his  records  unadjourned  until  court  in  course, 
in  which  event  any  order  or  decree  that  might  be  made  and 
entered  under  the  Act  at  chambers  may  be  entered  on  the  min- 
utes as  in  term  time,  by  consent  or  upon  the  notice  required  by 
the  Act  in  the  other  cases  provided  for.  Any  irregularities  in 
these  orders  or  decrees  are  cured  unless  objection  be  made  during 
the  succeeding  regular  or  special  term  of  the  court.  Twenty- 
five  days  are  allowed  for  appeal  from  the  decrees  provided  by 
the  Act  to  be  mad^e. 

22. 

I  only  mention,  without  any  discussion  of  it,  Chapter  516, 
"An  Act  Concerning  Delinquent  Children,"  known  as  the  Juven- 
ile Court  Law,  a  law  similar  to  that  enacted  by  a  number  of  other 
States. 

23. 

On  appeal  from  civil  cases  tried  by  justices  of  the  peace  during 
the  sitting  of  the  circuit  court,  the  justice  shall  file  the  papers  in 
the  circuit  court  within  five  days  thereafter;  and  if  the  court 
shall  continue  in  session  ten  days  after  the  papers  are  filed  the 
case  shall  stand  for  trial  at  that  term,  either  party  being  allowed 
seven  days  "after  the  right  of  appeal  has  accrued"  within  which 
to  demand  a  jury.  This  does  not  change  the  rule  of  demanding 
a  jury  on  the  first  day  of  the  term  at  which  the  case  is  to  be  tried. 
This  is  Chapter  8. 
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24. 

By  Chapter  64  the  county  trustee  is  prohibited  from  paying 
warrants  issued  by  the  school  directors  "for  maps,  charts,  libra- 
ries and  other  school  furniture  or  apparatus,"  excepting  chalk, 
fuel,  brooms  and  other  incidentals.  The  violation  of  the  Act  by 
the  trustee  is  made  a  misdemeanor,  and  the  grand  jury  is  given 
inquisitorial  powers  in  such  cases. 

25. 

Chapter  76  is  an  Act  to  regulate  the  practice  of  veterinary 
medicine  and  veterinary  surgery.  A  State  Board  of  Veterinary 
Medical  Examiners  is  created,  consisting  of  four  veterinary  sur- 
geons, to  be  appointed  by  the  Governor.  This  board  is  author- 
ized to  examine  applicants  and  grant  licenses  to  practice  the 
science.  They  are  to  hold  one  or  more  meetings  for  the  exam- 
ination of  applicants.  They  have  to  look  for  their  compensation 
of  $10  per  day  while  in  actual  service,  and  expenses,  to  the  fees 
provided  by  the  Act  to  be  paid  by  applicants.  No  one  will  be 
permitted  to  practice  the  science  without  a  license  from  this 
board. 

The  provisions  of  this  Act  apply  only  to  counties  having  a 
population  of  40,000  and  over  by  the^  Federal  census. 

26. 

Chapter  255  repeals  Chapter  394  of  the  Acts  of  1899  and  creates 
a  Board  of  Examination  and  Registration  for  the  regulation  of 
the  system  or  science  of  osteopathy.  This  board  consists  of  five 
persons  duly  registered  as  practicioners  under  the  Act  of  1899, 
to  be  appointed  by  the  Governor,  who  shall  be  authorized  to 
issue  license  to  applicants  after  proper  examination. 

27. 

Chapter  455  creates  the  "Department  of  Game,  Fish  and  For- 
estry," and  provides  for  the  appointment  by  the  Governor  of  a 
State  Warden,  who  is  to  serve  for  the  term  of  eight  years  without 
salary.  The  first  appointee  to  this  position  is  Hon.  J.  H.  Acklen, 
of  Nashville. 

♦ 
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The  State  warden  is  authorized  to  appoint  a  county  warden 
for  each  county  and  such  special  wardens  for  the  State-at-large 
as  he  may  deem  proper.  The  county  wardens  are  authorized  to 
appoint  as  many  deputies  in  their  respective  counties  as  in  their 
judgment  the  requirements  may  demand.  There  are  excepted 
from  the  provisions  of  the  Act  thirty -eight  counties  by  name. 

The  State,  county  and  special  wardens  are  each  required  to 
give  bond  in  the  sum  of  $500,  and  the  deputy  wardens  in  the 
sum  of  $250,  conditioned  for  the  faithful  performance  of  their 
respective  duties,  and  to  take  the  oath  prescribed  for  public 
offices.  I  doubt  if  sufficient  safeguard  is  thrown  around  the 
execution  of  these  bonds. 

All  the  wardens  appointed  under  this  Act  are  constituted  con- 
servators of  the  peace,  charged  with  the  duty  of  enforcing  the 
laws  for  the  protection  of  game,  birds,  fish  and  the  forests  of  the 
State. 

With  respect  to  the  particular  laws  relating  to  these  subjects, 
all  the  numerous  wardens  that  may  be  appointed  "shall  each 
and  every  one  have  and  exercise  all  the  rights,  powers  and  author- 
ity of  the  sheriffs  of  the  respective  counties.  They  may  serve 
process  and  have  power  to  make  arrests  without  warrants  of 
offenders  and  take  them  before  any  justice  of  the  peace  or 
criminal  court,  there  to  be  dealt  with  according  to  law  as  the 
nature  of  the  case  may  demand." 

I  recognize  the  fact  that  rigid  precautions  are  necessary  for 
the  protection  of  game  and  fish,  and  am  prepared  to  commend 
this  purpose  of  the  Act,  but  the  power  attempted  to  be  conferred 
on  the  deputy  wardens  is  liable  to  abuse.  As  the  county  warden 
can  appoint  as  many  deputies  as  he  pleases,  the  appointment 
may  be  made  simply  for  the  asking  and  indiscriminately.  In 
this  way  we  may  have  an  army  of  irresponsible  men  in  the  county 
carrying  concealed  weapons,  which  is  one  of  the  privileges  of  the 
sheriff  with  criminal  process  in  his  hands  for  execution,  and  of 
making  arrests  even  without  warrants,  a  power  that  is  not  con- 
ferred on  the  sheriff  except  under  certain  circumstances.  This 
provision,  I  think,  should  be  qualified. 

The  Act  also  provides: 

"All  fines,  penalties,  forfeitures  or  licenses  collected 
under  any  laws  which  said  wardens  are  authorized  or  called 
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upon  to  enforce  shall  go  to  that  warden  so  acting  or  mak- 
ing or  causing  the  arrest  or  securing  the  conviction,  as 
compensation  for  his  services." 

Thus,  fine  that  may  be  imposed  by  the  justice  of  the  peace 
on  submission,  or  by  the  court  on  conviction  under  indictment, 
is  to  be  paid  to  the  warden  who  has  worked  up  the  case  instead 
of  being  paid  into  the  county  treasury.  True  the  provision  is  a 
strong  incentive  for  the  deputy  to  prosecute  violators  of  the  law, 
and  tends  to  the  attainment  of  its  commendable  purpose,  but  I 
think  the  citizen  should  not  be  permitted  to  use  the  machinery 
of  the  criminal  court  for  his  own  pecuniary  advantage. 

In  addition,  as  I  am  informed  has  already  occurred  in  prac- 
tice, serious  complications  may  arise  with  regard  to  disposition 
of  the  fine  where  there  are  contesting  claimants. 

For  some  time  the  necessity  for  legislation  on  these  subjects 
has  been  apparent.  Rigid  laws  may  be  needed  to  attain  the 
desired  purpose,  but  measures  too  drastic  will  tend  to  defeat 
rather  than  carry  it  out. 

FEDERAL  LEGISLATION. 

1 

The  Acts  of  the  Third  Session  of  the  Fifty -eighth  Congress, 
which  began  December  5,  1904,  are  voluminous  and  relate 
largely  to  matters  that  are  not  of  general  interest.  We  refer 
to  only  some  of  them. 

1. 

The  Red  Cross  is  the  product  of  modern  civilization.  On 
August  22,  1864,  there  was  a  convention  at  Geneva  by  pleni- 
potentiaries representing  ten  nations,  when  a  treaty  was  agreed 
upon  "for  the  purpose  of  mitigating  the  evils  inseparable  from 
war."  It  is  noticeable  that  of  the  ten  none  were  English-speak- 
ing people.  Our  own  nation  was  absent  doubtless  only  because 
of  troubles  at  home.  That  treaty  has  since  been  ratified  by  us 
together  with  forty-two  other  nations.  In  July,  1881,  an  asso- 
ciation was  formed  at  Washington  under  the  name  of  "The 
American  National  Association  of  the  Red  Cross." 

The  importance  of  the  work,  demanding  a  reincorporation 
by  Congress,  an  Act  is  passed  January  5,  1905,  granting  a  char- 
ter to  a  number  of  persons  headed  by  Clara  Barton,  under  the 
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name  of  "The  American  National  Red  Cross,"  conferring  ample 
powers  on  the  corporation  to  fully  carry  out  the  purposes  of 
the  treaty. 

2. 

There  is  additional  legislation  to  prevent  the  carrying  of 
obscene  literature  and  articles  designated  for  indecent  and 
immoral  uses  by  common  carriers,  Chapter  550. 

3. 

Chapter  744  authorizes  the  President  to  award  bronze  medals 
of  honor  to  persons  who  shall  risk  their  own  lives  in  saving  or 
attempting  to  save  the  lives  of  others  from  wreck  or  disaster 
upon  railroads  engaged  in  interstate  commerce. 

4. 

Section  5146  of  the  Revised  Statutes  is  amended  by  Chapter 
1163  so  as  to  allow  the  holder  of  five  shares  of  the  capital  stock 
of  National  Banks,  whose  stock  does  not  exceed  $25,000,  to 
become  directors. 

5. 

Section  4952  of  the  Revised  Statutes,  for  the  benefit  of 
authors,  inventors,  etc.,  is  amended  in  material  particulars  by 
Chapter  1432.  The  privileges  of  copyrights,  heretofore  con- 
fined to  our  own  citizens,  are  substantially  extended  to  citi- 
zens and  subjects  of  such  foreign  nations  as  permits  to  citizens 
of  the  United  States  the  benefit  of  copyright  on  substantially 
the  same  basis  as  to  its  own  citizens. 

6. 

Chapter  1478  provides  for  celebrating,  A.  D.  1907,  the  birth 
of  the  American  nation  at  Jamestown,  Virginia,  the  site  of  the 
first  permanent  settlement  of  English-speaking  people  in  America. 

That  place  is  sacred  ground.  In  the  vicinity,  at  Yorktown, 
is  the  scene  of  the  capitulation  of  Lord  Cornwallis.  On  the 
waters  of  Hampton  Roads  near  by,  was  the  conflict  of  the 
Monitor  and  Merrimac. 

The  Centennial  at  Philadelphia  in  1876  celebrated  the  eman- 
cipation of  two  million  people  from  the  yoke  of  the  mother 
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country.  The  Columbian  Exposition  at  Chicago  in  1893  did 
honor  to  the  great  navigator  who  found  this  country  and  gave 
it  to  Spain.  The  Louisiana  Purchase  was  celebrated  at  St. 
Louis  in  1904.  Portland  now  has  on  gala  attire  in  honor  of 
Lewis  and  Clark,  who  opened  up  the  vast  territory  watered  by 
the  Columbia. 

But  the  greatest  event  of  all,  though  the  most  modest  in 
Its  original  pretensions,  was  the  nucleus  which  was  formed  at 
Jamestown  May  13,  1607.  It  was  there  when  the  proud  Span- 
ish Armada  went  down  before  the  English  guns,  as  result  of 
which  Spain  lost  her  birthright.  And  from  this  little  English 
settlement,  has  sprung  this  mighty  empire  of  80,000,000  En- 
glish instead  of  Spanish-speaking  people. 

7. 

The  animosities  engendered  by  the  war  between  the  States 
have  been  gradually  subsiding  under  the  healing  march  of  time. 
Heretofore  that  war,  in  the  official  documents  of  the  Govern- 
ment, was  referred  to  as  the  rebellion.  On  February  28,  1905, 
by  joint  resolution  of  the  Senate  and  House  of  Representatives, 
the  Secretary  of  War  is  authorized  to  return  to  the  proper 
authorities  of  the  several  States  the  "Union  and  Confederate" 
battle-flags  now  in  the  custody  of  the  War  Department. 

This  is  in  accord  with  the  magnanimous  spirit  which  pervades 
the  Union.  The  time  is  at  hand  when  all  reminders  of  that 
desperate  struggle  shall  disappear  save  alone  the  monuments 
of  marble,  granite  and  bronze,  which  will  point  future  genera- 
tions back  to  the  heroism,  not  of  Union  or  Confederate,  Yankee 
or  Rebel,  but  of  Americans,  our  countrymen. 

What  precedes  is  offered  as  a  compliance  with  Article  XIII 
of  the  Constitution  of  the  Association.  There  are  a  number 
of  general  laws,  both  State  and  Federal,  enacted  since  the  last 
meeting,  to  which  no  reference  has  been  made.  Some  of  those 
omitted  may  be  deemed  of  more  importance  than  any  of  those 
included.  But  the  selection  and  the  manner  of  communi- 
cating them  is  such  as  you  have  heard,  and  it  is  left  with  you. 

The  Constitution  refers  to  changes  in  statute  law.  It  will, 
perhaps,  not  be  out  of  order  to  refer  in  this  connection  to  the 
case  of  Tyrus  v.  R.  R.  Co.,  decided  April  term,  1905,  at  Jackson, 
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by  the  Supreme  Court  of  Tennessee.  I  do  not  refer  to  it  as  a 
change  in  the  law  that  is  proper  to  be  reviewed  for  this  occasion, 
but  only  for  its  importance. 

In  that  case  the  trial  judge,  after  briefly  stating  its  nature 
and  his  conclusions  from  the  proof,  instructed  the  jury  to  return 
their  verdict  in  favor  of  the  defendant.  The  discussion  of 
Art.  6,  Sec.  9,  of  the  Constitution  of  1870  and  of  the  adjudica- 
tions by  the  court  on  the  subject,  Mr.  Justice  Neil,  delivering 
the  opinion,  is  indeed  interesting  and  instructive. 

The  practice  of  directing  the  verdict  in  a  proper  case  is  sus- 
tained; the  rule  laid  down  in  the  case  is  not  a  change,  but  is  in 
entire  harmony  with  previous  adjudications  by  the  court, 
and  a  legitimate  deduction  therefrom.  The  concise  statement 
of  it  by  the  court  is  terse,  yet  complete.  It  is  based  upon 
principles  that  are  elementary  and  self-evident.  It  is  so  clearly 
stated  that  upon  its  face  and  without  more  it  is  itself  unan- 
swerable answer  to  any  objection  that  may  be  urged  against  it. 
It  is  as  follows: 

"Where  there  is  no  controversy  as  to  any  material 
facts,  there  is  nothing  for  the  jury  to  find;  the  question 
is,  then,  solely  one  of  law  for  the  court;  and  in  such  a 
case  the  court  may  instruct  the  jury  to  return  a  verdict 
in  accordance  with  his  view  of  the  law  applicable  to  such 
ascertained  and  uncontroverted  facts.  There  can  be 
no  constitutional  exercise  of  the  power  to  direct  a  ver- 
dict in  any  case  in  which  there  is  a  dispute  as  to  any 
material  evidence  or  any  legal  doubt  as  to  the  conclusion 
to  be  drawn  from  the  whole  evidence  upon  the  issues  to 
be  tried." 

Trial  by  jury,  one  of  the  bulwarks  of  American  freedom 
which  will  stand  as  long  as  our  government  stands,  for  it  is  one 
of  its  main  supports,  is  not  impaired.  By  proper  application 
of  the  rule  so  clearly  defined  by  the  Supreme  Court,  the  dis- 
criminative circuit  judge  can  put  an  end  to  litigation  in  a  proper 
case.  He  need  not  sit  idly  by  waiting  for  the  verdict  of  the 
jury,  and  then  have  to  set  it  aside  because  there  is  no  evidence 
to  support  it;  in  which  case  he  must  call  another  jury  who 
may  render  the  same  verdict.  This  performance  may  be  re- 
peated indefinitely  in  a  case  that  has  no  merit,  accumulating 
a  bill  of  costs  that  may  or  may  not  be  ultimately  paid,  in  addi- 
tion to  obstructing  the  business  of  the  court. 
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In  a  case  where  is  conflict  in  material  testimony,  no  power 
on  earth  can  decide  it  excepting  a  jury.  In  such  case  the  statute 
puts  an  end  to  litigation  after  the  second  verdict. 

The  question  had  been  previously  made  in  the  case  of  Green- 
law v.  R.  R.  before  the  court  at  Nashville,  December  term,  1904, 
which  came  up  from  Hon.  Saml.  Holding,  who,  may  I  be  per- 
mitted to  say,  is  a  model  circuit  judge  as  well  as  one  of  the 
youngest  in  the  State.  The  right  to  direct  the  verdict  is  upheld 
in  that  case.  The  opinion  of  the  court,  prepared  by  Mr.  Justice 
Wilkes,  was  not  filed  until  during  the  session  at  Jackson.  I 
have  not  had  access  to  this  opinion,  my  information  having 
been  obtained  from  the  certified  copy  of  the  opinion  in  the 
Virus  case  which  cites  it. 

U.  S.  DISTRICT  JUDGE. 

Some  provision  for  expediting  the  business  of  the  Federal 
Court  in  the  Middle  and  Eastern  Districts  of  Tennessee,  is  a 
matter  that  especially  concerns  the  lawyers  of  those  divisions 
of  the  State.  Hon.  Chas.  D.  Clark  is  unremitting  in  his  labors 
and  untiring  in  his  efforts  to  dispatch  the  business  of  the  courts 
without  unnecessary  burden  and  inconvenience  to  lawyers  and 
litigants,  but  the  work  has  grown  to  the  proportions  that  it  is 
impracticable  of  satisfactory  performance  by  one  man. 

The  matter  of  the  creation  of  an  additional  judge  will  doubt- 
less be  before  the  next  session  of  Congress.  Two  plans  have 
been  suggested,  to  have  a  new  judge  for  the  Middle  District, 
or  to  add  Hamilton  County  to  the  Middle  District,  the  courts 
to  be  held  by  Judge  Clark  at  Chattanooga  and  Nashville,  and 
have  a  new  judge  for  the  courts  at  Greeneville  and  Knoxville. 

I  call  the  matter  to  the  attention  of  the  Association  that 
such  action  may  be  taken  thereon  as  may  be  deemed  proper. 

IN  CONCLUSION. 

At  the  beginning  of  the  first  session  of  this  annual  meeting 
may  I  be  permitted  to  impress  upon  you  the  importance  of  vigi- 
lance and  diligence  in  the  transaction  of  business  that  may 
be  brought  before  you?  Let  no  legislation  be  recommended 
unless  and  until  it  has  been  thoroughly  considered  by  you; 
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let  these  recommendations  be  confined  to  matters  of  general 
interest,  having  in  view  their  quality  instead  of  quantity. 
Thus  prepared  and  equipped  we  can  go  with  confidence  and 
assurance  before  the  General  Assembly.  Our  motto  should 
be,  not  how  many  laws  we  can  have  enacted,  but  how  much 
good  we  can  accomplish  for  the  general  welfare. 

While  it  is  well  and  profitable  that  the  social  feature  of  these 
meetings  should  be  cultivated,  the  members  should  all  be 
promptly  present  at  every  session  and  give  close  attention  to 
all  that  may  be  done. 

All  this  may  sound  commonplace,  as  didactic  mention  of  a 
part  of  the  subject  in  hand,  which  is  thrown  in  for  good  meas- 
ure, but  which  really  need  not  be  regarded.  But  unless  these 
elementary  suggestions  are  observed  by  you,  the  great  bar  of 
Tennessee,  as  great  as  that  of  any  State  in  the  Union,  may  be 
credited  with  the  endorsement  of  measures  for  which  the  more 
thoughtful  of  you  would  not  care  to  be  held  responsible. 


WHY  IS  IT  SO  DIFFICULT  TO  ENFORCE 
OUR  CRIMINAL  LAW? 


BY  CHANCELLOR  F.  H.  HEISKELL,  MEMPHIS. 

There  is  a  widespread  opinion  in  the  land,  especially  in  our 
section  of  it,  that  in  many  instances  our  laws  are  violated  with 
impunity ;  that  in  many  cases  in  which  the  attempt  is  made 
by  earnest  officers  of  the  law  to  punish  this  violation  the  attempt 
results  in  failure,  and  that  where  punishment  is  meted  to  the 
crime  committed  the  result  is  attained  with  a  doubt  and  diffi- 
culty which  ought  not  to  exist. 

This  opinion  is  in  part  without  foundation  and  in  part  based 
upon  solid  truth. 

Much  of  this  opinion  is  created  by  the  newspapers.  For 
every  crime  that  is  committed  is  tried  in  the  daily  press  before 
a  trial  is  had  in  the  courts.  The  papers  are,  as  a  rule,  free  in 
expressing  an  opinion  as  to  the  guilt  of  the  accused,  but  whether 
this  is  done  or  not,  from  the  statement  of  facts  alone  we  make 
up  our  minds.    Thus  it  comes  to  pass  that  in  many  cases  a 
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man  is  adjudged  guilty  by  the  public  sentiment  of  his  commu- 
nity, upon  a  partial  or  incorrect  statement  of  facts,  who  upon 
a  full  investigation  and  fair  trial  ought  not  to  be  convicted. 
Yet  such  is  the  effect  of  trial  by  newspaper  and  of  the  adjudi- 
cation so  reached  that  a  jury  is  often  denounced  for  acquitting 
by  men,  every  one  of  whom  if  they  had  been  upon  the  jury 
would  have  refused  to  convict. 

It  may  be  that  the  accused  deserves  a  complete  vindication ; 
it  may  be  only  that  proof  of  guilt  is  lacking,  yet  public  opinion 
sets  down  the  case  in  its  long  column  of  miscarriages  of  justice 
and  that  entry  is  never  changed. 

However,  after  making  all  proper  allowances  for  the  fact 
that  we  are  led  to  believe  that  men  should  be  indicted,  who 
ought  not  to  be,  and  that  men  who  are  indicted  should  be  con- 
victed when  they  ought  not  to  be,  it  remains  the  truth  that 
gross  guilt  many  times  escapes,  and  that  where  it  is  adequately 
convicted,  this  is  accomplished  by  a  stress  and  strain,  which 
leaves  behind  it  the  impression,  not  how  scarcely  shall  the 
righteous  be  saved  but  how  scarcely  shall  the  guilty  be  punished. 

DIFFICULT  TO  ENFORCE  LAW. 

The  question  calls  for  a  further  limitation.  It  is  not  diffi- 
cult to  enforce  criminal  law  in  all  kinds  of  cases.  It  is  easy 
enough  to  convict  the  crap-shooter  and  the  chicken  thief.  It 
is  not  very  difficult  to  convict  of  murder,  if  only  the  accused 
be  without  money  and  without  influence  and  low  enough  in 
the  social  scale. 

The  law  against  larceny  is  fairly  well  enforced  because  a 
gentleman  does  not  steal  in  this  way,  but  when  it  comes  to 
other  kinds  of  offenses  it  seems  to  be  considered  that  law-break- 
ing and  crime  is  consistent  with  social  position,  and  that  no  man 
of  good  family  should  be  punished  by  death  or  even  by  impris- 
onment. It  is  easy  to  convict  the  bank  robber  who  cracks  a 
safe,  if  you  can  catch  him,  and  recover  the  money,  his  sinews 
of  war,  but  it  is  difficult  to  punish  the  bank  president  or  cashier, 
who  wrecks  a  bank  and  causes  a  thousandfold  more  trouble  and 
distress  than  comes  from  a  case  of  mere  larceny. 
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WOULD  PAY  NATIONAL  DEBT. 

A  few  weeks  ago  my  attention  was  called  to  the  arrest  of  a 
party  of  crap-shooters,  and  that  they  escaped  with  a  light  fine 
and  costs,  which  amounted,  however,  to  about  ten  days'  wages 
of  the  delinquents. 

If  the  same  rate  of  punishment  was  administered  to  all 
gamblers  in  the  United  States  the  proceeds  would  pay  the 
national  debt  at  one  haul.  If  every  gambler  in  the  United  States 
were  arrested  and  fined  to  the  extent  of  ten  days'  income  and 
the  proceeds  conveyed  into  the  public  treasury  one  trembles  to 
think  of  the  surplus. 

THE   LAW  IMPARTIAL. 

Even  where  the  law  itself  is  impartial,  as  between  rich  and 
poor,  prince  and  beggar,  the  powerful  and  the  weak,  the  admin- 
istration and  the  execution  of  it  are  marked  by  vast  distinc- 
tions. In  some  cases  at  least,  however,  the  law  itself  favors 
the  influential  as  against  the  proletariat  class.  For  instance, 
we  send  the  chicken  thief  to  the  workhouse  or  penitentiary. 
The  man  who  abuses  the  confidence  of  his  employer  and  steals 
from  him  is  allowed  to  make  restitution  and  go  scot  free.  Go 
and  sin  some  more.  The  petty  thief,  though  he  offers  to  make 
restitution  as  ample  as  was  tendered  Shy  lock  in  lieu  of  the  pen- 
alty of  his  bond  is  not  allowed  to  do  so.  But  if  the  petty  thief 
habitually  had  money  or  could  raise  money  upon  the  pride  of 
a  family,  or  the  honor  of  a  name,  no  doubt  commercialism 
would  soon  assert  itself  and  larceny  become  by  law  a  mere 
matter  of  civil  compensation. 

Is  it  possible  we  can  afford  to  demand  punishment  instead 
of  restitution  only  where  the  value  of  the  theft  is  small  and 
the  loss  insignificant? 

THOSE   MEMPHIS  HANGINGS. 

At  the  time  this  is  written  six  men  are  under  sentence  of 
death  for  murder  in  the  jail  of  Shelby  County,  the  convictions 
all  having  been  affirmed  by  the  Supreme  Court.  And  all  of 
them  negroes.    Not  in  a  dozen  years  has  a  white  man  been  exe- 
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cuted  in  the  county,  and  yet  heinous  murders  have  in  that  time, 
been  committed  by  whites. 

We  all  know  the  sentiment  in  most  parts  of  this  country 
against  hanging  a  woman.  We  never  expect  to  live  to  hear  of 
a  woman  being  executed  in  the  South,  scarcely  anywhere, 
though  she  be  a  very  Borgia. 

Can  it  be  that  in  the  South  the  sentiment  is  being  extended 
to  white  males  until  it  has  well  nigh  come  to  pass  that  race  as 
well  as  sex  confers  benefit  of  clergy?  If  so,  the  time  has  come 
when  we  should  abolish  the  death  penalty  and  the  time  has 
come  when  we  may  well  recall  the  words  of  Burke,  "When  the 
laws  of  Great  Britain  are  not  strong  enough  to  protect  the 
humblest  Hindoo  upon  the  shore  of  the  Ganges,  the  nobleman 
is  not  safe  in  his  castle  upon  the  banks  of  the  Thames." 

We  may  well  recall  these  words  because  a  jury  that  has 
refused  to  convict  a  white  man  under  the  same  circumstances, 
because  the  extreme  penalty  of  the  law  has  become  a  matter  of 
caste,  may  still  be  a  good  enough  palladium  of  liberty  to  protect 
us  from  the  tyranny  of  the  State,  but  has  become  a  poor  pal- 
ladium of  safety  to  guard  us  from  the  threatenings  of  crime. 
Of  the  one  protection,  the  one  afforded,  there  is  little  use;  of 
the  other,  which  we  do  not  get,  there  is  sore  need. 

TROUBLE   OF  ENFORCING  LAW. 

A  great  portion  of  the  trouble  in  enforcing  criminal  law  is 
encountered  in  murder  cases,  and  this  grows  out  of  a  wide- 
spread demoralization  of  public  sentiment,  that  is  if  the  law  of 
the  land  be  taken  as  the  standard. 

It  cannot  be  said  that  we  consider  human  life  of  no  value. 
Juries  are  ready  enough  to  make  corporations  pay  for  taking 
life  or  limb,  though  it  be  done  without  malice,  but  are  not 
willing  to  punish  men,  at  least  men  of  their  own  class,  for  tak- 
ing human  life,  save  under  the  most  aggravated  circumstances. 
This  cannot  be  due  to  any  sentiment  peculiar  to  the  men  who  go 
into  the  jury  box.  They  are  simply  so  many  drawn  from  the 
community  at  large.  It  must  be  due  to  some  widespread  fail- 
ure to  appreciate  the  sacredness  of  human  life. 

The  spirit  of  commercialism  which  we  have  developed  so 
highly  is  responsible  no  doubt  for  a  good  deal  of  our  unwilling- 
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ness  to  inflict  the  death  penalty  or  even  incarceration.  We  are 
ready  enough  to  require  those  who  are  able  to  pay  for  taking 
life,  but  there  is  by  no  means  the  same  readiness  to  punish 
them  otherwise. 

Juries  give  damages  against  corporations,  and  these  in  turn, 
to  protect  themselves,  take  out  policies  of  insurance  against 
such  risks,  and  thus  find  it  more  profitable  to  go  on  being  negli- 
gent than  to  take  such  precautions  as  to  reduce  the  loss  of  life 
to  a  minimum.  Loss  of  life  and  liability  therefor  is  placed 
upon  a  commercial  basis,  we  become  accustomed  to  death  by 
other  than  natural  means  and  become  unaccustomed  to  other 
than  pecuniary  punishment  for  destroying  life. 

A  little  wholesome  imprisonment  for  gross  negligence  would 
no  doubt  tone  up  our  sense  of  the  sacredness  of  life  to  a  point 
that  would  manifest  itself  in  even  a  different  class  of  cases. 

CODES  OF  HONOR  AND  STATE. 

There  is  another  subtle  yet  well  defined  influence  which  makes 
it  difficult  to  secure  a  strict  enforcement  of  law  in  a  large  class 
of  cases.  We  are  in  a  transition  state.  We  have  set  sail  from 
the  code  of  honor  and  we  have  not  landed  upon  the  code  of 
Tennessee.  We  have  abandoned  dueling  as  a  mode  of  settling 
our  grievances  for  insults,  but  we  are  not  willing  to  sue  for  . 
damages.  We  have  made  up  our  minds  that  we  will  not  send 
or  accept  a  challenge,  but  deep  down  in  the  hearts  of  all  of  us 
there  is  a  dim  but  deep  seated  conviction  that  for  certain  wrongs 
the  only  tribunal  is  the  six-shooter,  and  that  it  is  unmanly  to 
redress  certain  wrongs  in  the  courts. 

Consider,  in  this  connection,  the  fact,  well  known  to  all  of  us, 
that  no  juryman  is  going  to  convict  a  man  for  doing  what  under 
the  same  circumstances  he  feels  he  himself  might  have  done, 
and  then  consider  how  various  are  the  standards  of  men  and 
even  of  communities  as  to  what  will  justify  homicide,  and  we 
have  the  germ  of  uncertainty  in  many  murder  trials.  The  bac- 
teria that  produce  a  miscarriage  of  justice. 

It  is  customary  to  compare  this  country  with  England. 
The  trial  by  jury  is  the  same,  except  the  reversals  on  appeal, 
but  the  sentiment  of  the  people  in  regard  to  the  respect  for 
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law  is  vastly  different.  There  no  one  hesitates  to  ask  the  law 
to  redress  his  wrongs  and  no  one  thinks  of  righting  his  injuries 
at  the  point  of  a  pistol.  The  time  was  in  the  eighteenth  century 
when  Englishmen  were  as  ready  to  fight  in  single  combat  as 
Americans  were,  to  a  later  date,  and  no  doubt  juries  were  just 
as  loath  to  convict  the  victor  as  juries  in  the  South  before  the 
war  were  to  punish  the  duelist,  who,  in  fair  fight,  killed  his 
antagonist. 

HOW  DUELING  HAS   BEEN  SUPPRESSED. 

Dueling  was  suppressed  in  England  sooner  than  in  the 
United  States.  In  the  Northern  States  sooner  than  in  the 
Southern.  In  the  South,  therefore,  we  are  the  least  removed 
in  point  of  time  of  all  English-speaking  and  jury  system  people 
from  the  spirit  which  provoked  and  sanctioned  personal  encoun- 
ters with  deadly  weapons.  As  a  matter  of  course  the  people 
from  whom  juries  are  selected  retain  here  more  than  elsewhere 
a  sympathy  with  the  man  who  is  ashamed  to  invoke  the  law 
to  punish  an  insult,  but  who  is  neither  ashamed  nor  afraid  to 
avenge  himself. 

The  old  geographical  distinction  to  a  large  extent  still  holds 
good  as  to  the  South  at  least.  If  you  call  a  man  a  liar  in  New 
Orleans  he  will  shoot  you;  in  Louisville  he  will  knock  you 
down;  in  New  York  he  will  say  "You're  another,"  and  in 
Boston  say  "You  can't  prove  it." 

You  cannot  yet  expect  a  juror  in  these  four  communities  to 
take  the  same  view  of  the  killing  of  a  man  for  a  personal  wrong. 
Not  that  the  juror  himself  would  have  killed  the  man  in  either 
place,  but,  in  each  locality  he  is  affected  by  a  different  sort  of 
latent  sympathy  with  the  prisoner  on  trial  for  the  killing. 

They  do  not  hang  as  many  men  in  Texas  for  stealing  horses 
as  formerly,  nor  do  they  shoot  as  many  men  for  little  or  nothing, 
but  a  Texas  jury  can  no  doubt  still  see  and  feel  the  point  of  the 
time-honored  story  of  the  prisoner  before  a  magistrate  on  the 
line  between  Arkansas  and  Texas  who  was  accused  of  killing 
a  man  and  of  stealing  his  horse,  and  was  told  by  the  justice 
that  he  could  have  his  choice  between  the  law  of  the  two  States. 
He  said  he  would  take  the  law  of  Arkansas  and  the  court  told 
him  very  well,  he  would  be  acquitted  of  stealing  the  horse  and 
hung  for  killing  the  man. 
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Naturally  dissatisfied  he  asked  if  he  might  change  and  take 
the  law  of  Texas.  Certainly,  said  the  justice,  and  under  that 
law  you  will  be  acquitted  for  killing  the  man  and  hung  for  steal- 
ing the  horse. 

A   MEMPHIS  LYNCHING. 

Several  years  ago  a  negro  was  lynched  in  Memphis  for  an 
offense  committed  in  one  of  the  civil  districts  of  the  county, 
some  miles  from  the  city.  In  the  city  there  was  considerable 
criticism  of  the  sheriff  for  not  preventing  the  mob  from  taking 
the  prisoner  from  the  jail,  but  in  the  community  where  the 
offense  was  committed  the  sheriff  was  more  popular  than  ever 
before. 

We  have  all  read  of  Judge  Speake  of  Huntsville,  Alabama; 
of  his  determined  stand  for  the  punishment  of  lynchers  and  the 
unpopularity  he  has  won  from  a  perverted  public  opinion. 
Public  opinion  is,  after  all,  the  only  law-maker.  A  law  not 
sanctioned  and  supported  by  the  sentiment  of  the  people  is  a 
dead  wire. 

If  the  bar  does  not  exercise  the  same  influence  as  formerly 
upon  the  law  it  is  because  the  lawyers  do  not  lead  and  dominate 
public  opinion  as  they  once  did. 

Many  reforms  have  been  discussed  in  regard  to  the  jury  sys- 
tem. Much  has  been  said  in  favor  of  majority  verdicts,  espec- 
ially in  civil  suits.  Also  in  favor  of  smaller  juries.  It  has  been 
shown  that  the  business  men  of  the  country,  by  arbitration 
submit  large  interests  to  the  decision  of  three  men,  a  majority 
of  whom  conclude  by  their  finding.  That  the  highest  court 
in  the  land  decides  questions  of  fact  by  a  divided  bench,  some- 
times by  a  bare  majority.  Very  recently  the  Court  of  Appeals 
of  New  York,  having  before  it  the  appeal  of  Patrick,  convicted 
of  murder,  voted  four  to  three  to  sustain  the  lower  court  and 
send  the  prisoner  to  the  electric  chair. 

THE   LOCHNER  CASE. 

In  the  recent  and  celebrated  criminal  case  of  the  People  of 
New  York  v.  Lochner,  involving  the  constitutionality  of  the  law 
restricting  the  hours  of  labor  in  bakeries,  four  judges  of  the 
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Court  of  Appeals  of  New  York  held  the  law  valid  while  the 
other  three  thought  it  unconstitutional.  On  appeal  to  the 
Supreme  Court  of  the  United  States  five  of  the  judges  of  the 
court  declared  the  law  invalid,  while  the  four  remaining  judges 
held  it  constitutional.  Here,  then,  we  have  sixteen"  judges 
composing  the  two  leading  courts  of  last  resort  in  America, 
yet  taken  as  a  whole  they  were  equally  divided  on  a  question  of 
law  involving  the  liberty  of  the  citizen. 

It  seems  clear  that  no  set  of  practical  men  if  now  devising  a 
new  system  would  provide  for  twelve  men  and  a  unanimous 
verdict.  No  possible  reason  has  ever  been  suggested  why  the 
number  twelve  was  selected,  except  that  Jacob  happened  to 
have  twelve  sons.  It  is  true  that  by  reason  of  this  there  came 
twelve  tribes,  and  after  this,  if  not  on  account  thereof,  twelve 
apostles.  This  of  itself  would  hardly  seem  to  justify  so  cum- 
bersome a  piece  of  judicial  machinery. 

These  questions,  however,  I  take  it,  are  beyond  all  hope  or 
expectation  of  change  in  Tennessee. 

Our  Supreme  Court  has  held  that  when  the  Constitution  pro- 
vides that  trial  by  jury  shall  remain  inviolate,  it  means  trial  by 
jury  as  it  existed  at  common  law,  that  is,  by  twelve  men,  and 
as  a  matter  of  course,  a  unanimous  verdict. 

This  being  so,  the  jury  system  is  with  us  for  good  and  all, 
for  the  Constitution  of  Tennessee  is  sempiternal.  It  is  not  sub- 
ject to  change,  neither  indeed  can  be;  it  is  invested  with  the 
attributes  not  only  of  immortality,  but  of  divinity.  It  is  the 
same  yesterday,  to-day  and  forever.  Heretofore  the  pyramids 
of  Egypt  have  exhibited  good  staying  qualities,  but  the  time  is 
coming  when  the  touch  of  the  centuries  will  have  worn  them 
into  dust,  but  the  Constitution  of  Tennessee  serenely  sings, 
"Pyramids  may  come  and  pyramids  may  go,  but  I  go  on  for- 
ever." In  fact  it  is  predicted  by  our  ablest  prophets  that  when 
the  Angel  shall  stand  one  foot  on  sea  and  one  on  solid  land,  and 
proclaim  that  time  shall  be  no  more,  when  the  heavens  shall  be 
rolled  together  as  a  scroll,  that  the  Constitution  of  Tennessee 
will  survive  in  its  original  edition  of  1870,  unchanged  and  una- 
mended, one  and  indivisible.  It  was  said  by  them  of  old  time, 
"While  stands  the  Coliseum,  Rome  shall  stand;  they  stood 
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together  in  their  days  of  grandeur,  and  together  they  remain 
as  splendid  but  pathetic  ruins." 

WISER  THAN  THE  ANCIENTS. 

We  are  wiser  than  the  ancients;  we  have  improved  upon 
this  old  prediction  of  permanence.  With  us  the  Oracle  pro- 
claims, "While  stands  the  county  court  the  Constitution  shall 
stand  pat,  and  while  the  Constitution  stands  pat  the  county 
court  shall  not  be  disturbed." 

The  circle  is  complete.  It  is  without  beginning  or  end.  No 
combination  can  break  it.  And  the  gates  of  hell  shall  not  pre- 
vail against  it. 

It  is  as  if  the  fathers  by  divine  sanction  had  written:  "If 
any  man  take  away  from  or  add  to  the  words  of  this  instrument 
let  him  be  anathema  marantha  ." 

This  is  no  digression,  it  is  simply,  the  statement  of  a  fact  that 
we  must  do  the  best  we  can  with  the  jury  system  as  it  is,  whether 
we  like  it  or  not.  Some  slight  changes  may  be  made  under 
our  Constitution  but  they  are  few  and  small.  The  next  best 
thing,  however,  to  knowing  what  can  be  done  to  improve  unsat- 
isfactory conditions  is  knowing  what  cannot  be  done. 

• 

OUR  JURY  SYSTEM. 

We  are  told  that  the  jury  originally  consisted  of  twelve 
witnesses  selected  because  they  knew  the  facts,  and  long  after 
jurors  ceased  to  be  witnesses  and  became  triers  of  fact  before 
whom  other  witnesses  testified,  we  are  told  that  a  knowledge 
of  the  facts  was  a  reason  for  selecting  and  not  for  rejecting  a 
juror. 

In  the  Close  Rolls  of  Henry  III,  Vol.  2,  page  124,  may  be 
found  an  order  to  remove  ignorant  jurors  in  a  particular  case 
and  substitute  nearer  neighbors  and  better  informed  men. 

Our  Constitution  provides  for  an  impartial  jury  in  criminal 
cases,  and  this  by  judicial  construction  means  that  no  juror 
must  have  any  knowledge  of  the  facts. 

Our  Supreme  Court  has  perhaps  done  all  that  can  be  done 
under  the  Constitution,  as  it  has  been  construed  and  therefore 
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as  it  exists,  to  prevent  this  provision  operating  to  exclude 
jurors,  yet  the  case  of  Turner  v.  The  State,  3  Cates,  610,  is  an 
illustration  of  a  failure  of  justice  caused  by  this  rule.  The  case 
was  one  of  the  plainest  of  murder  in  the  first  degree  and  the 
jury  so  convicted,  but  the  case  was  reversed  on  appeal  because 
C.  W.  Edmonds  was  allowed  on  the  jury,  notwithstanding  he 
had  formed  and  expressed  an  opinion  based  upon  what  was 
told  him  by  persons  who  professed  to  have  talked  with  wit- 
nesses. 

Now,  C.  W.  Edmonds  is  a  type  of  juror,  essentially  impartial. 
He  stands  for  a  class  of  ideal,  "good  and  lawful  men."  No 
matter  how  many  opinions  he  had  expressed  upon  hearsay  tes- 
timony he  would  be  and  remain  impartial.  So  impartial  that 
any  half-way  innocent  man  would  be  glad  to  have  twelve  such 
men  in  the  box.  The  fact  that  he  was  disqualified  shows  that 
the  mass  of  good  and  lawful,  intelligent  and  impartial  men  of 
the  county  were  disqualified. 

It  was  held  that  Edmonds  was  disqualified  and  the  case  was 
reversed  because  he  was  accepted  as  a  juror,  and  on  the  next 
trial  the  prisoner  was  sent  to  the  penitentiary  for  five  years — 
a  gross  miscarriage  of  justice. 

Edmonds  was  held  disqualified  because  it  would  take  some 
evidence  to  remove  the  opinion  he  had  formed,  and  yet  when 
he  went  into  the  jury  box  and  was  sworn  with  eleven  others  to 
render  a  verdict  according  to  the  law  and  the  evidence,  the 
State  proceeded  no  doubt  to  introduce  before  the  jury  the  very 
witnesses  of  whose  testimony  Edmonds  had  heard  something 
from  others.  By  the  time  these  witnesses  had  finished  their 
testimony  every  man  upon  that  jury  had  formed  an  opinion 
which  it  would  take  evidence  to  remove,  and  no  doubt  the 
impression  made  on  the  mind  of  Edmonds  (at  the  time  the 
defendant  began  to  introduce  evidence)  was  incapable  of  being 
distinguished  from  that  made  upon  the  minds  of  the  qualified 
jurors. 

When  this  case  came  back  from  the  appellate  court  for  a 
new  trial  almost  every  man  in  Shelby  County  who  could  read 
had  read  the  published  evidence  of  the  first  trial  and  had  formed 
an  opinion,  at  the  time,  and  while  he  had  forgotten  all  about 
this  evidence  he  was  still  disqualified. 
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Whatever  may  be  said  in  favor  of  this  provision  as  construed, 
still  it  remains  a  fact  that  it  results  in  driving  intelligence  out 
of  the  jury  box,  and  the  greater  the  crime  the  more  important 
that  punishment  should  be  administered,  the  more  ignorant  is 
the  jury  and  the  lower  its  character. 

We  provide  that  a  juror  shall  be  a  householder  or  freeholder. 
The  intention  being  to  get  intelligent  and  responsible  men  as 
jurors,  yet  by  another  provision  we  practically  exclude  all 
intelligence  and  responsibility  from  the  jury  box. 

ANOTHER  MEMPHIS  CASE. 

Recently  in  a  murder  case  in  Shelby  County,  of  no  special 
notoriety,  it  was  fifty -three  days  from  the  time  the  first  juror 
was  passed  until  a  verdict  was  reached.  Most  of  the  time  was 
spent  in  selecting  an  impartial  jury.  In  certain  other  cases  it 
is  practically  impossible  to  obtain  a  jury. 

This  word  "impartial"  in  the  Constitution,  with  its  barnacles 
of  construction  is  very  expensive  to  the  State.  It  requires 
vast  treasure  to  maintain  it.  No  one  would  deny  the  accused 
an  impartial  jury,  but  we  would  if  possible  abolish  the  con- 
struction which  makes  impartiality  synonymous  with  ignorance, 
and  often  with  corruption. 

We  would  not  deny  an  impartial  jury  to  the  prisoner,  but  we 
would  most  earnestly  insist  that  the  construction  put  upon  the 
word,  or  rather  the  test  applied  by  the  courts,  does  not  tend  to 
protect  the  accused,  where  he  needs  protection,  but  only  to 
embarrass  the  State  where  the  accused  deserves  no  protection. 
The  test  applied  does  not  shield  the  accused  from  danger  of  an 
unfair  trial.  His  danger  is  from  the  juror  who  will  take  advan- 
tage of  the  office  to  vent  his  prejudice  or  malice  upon  the  accused. 
Such  a  juror  will  not  disqualify  himself.  The  fair  minded,  hon- 
est, conscientious  and  justice  loving  citizen  who  admits  having 
formed  and  expressed  an  opinion  is  not  the  juror  that  any  inno- 
cent man  should  fear. 

THE   STRONG  GOVERNMENT. 

■ 

A  strong  government  can  enforce  its  criminal  law  with  more 
certainty  and  rigor  than  a  weak  one.    The  danger  is  that  the 
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strong  government  will  oppress  the  people  who  are  law-abiding 
and  destroy  their  liberties,  and  that  the  weak  government  will 
not  protect  the  law-abiding  from  the  criminal  classes.  The 
danger  to  a  strong  government  comes  from  the  uprising  of  those 
who  ordinarily  obey  the  laws.  The  danger  to  a  weak  govern- 
ment comes  from  those  who  habitually  break  the  laws. 

The  Federal  Government  convicts  violators  of  law  in  a  way 
that  seems  impossible  to  the  State  authorities,  at  least  of  this 
section.  Notice  the  vast  difference  in  the  case  of  those  who 
loot  National  banks,  or  violate  the  revenue  laws  of  the  United 
States,  and  of  similar  offenders  against  State  law.  The  differ- 
ence is  largely  due  to  the  superior  methods  of  the  general  gov- 
ernment in  obtaining  evidence.  As  soon  as  a  crime  is  commit- 
ted the  United  States  District  Attorney  has  only  to  notify  the 
Federal  authorities  and  a  force  of  detectives  is  sent  to  work  up 
the  case  and  secure  the  evidence.  These  officers  work  with  the 
District  Attorney  and  under  his  direction  as  long  as  necessary. 

England  has  known  better  than  any  people,  it  seems,  how 
to  enforce  strictly  her  laws  for  the  punishment  of  crime  without 
impairing  the  freedom  of  the  law-abiding  citizen. 

In  some  other  countries  the  punishment  of  crime  is  perfected 
at  the  sacrifice  of  the  liberty  of  the  citizen.  In  our  State  we 
have  exalted  and  exaggerated  the  liberty  of  the  citizen  at  the 
sacrifice  of  the  ability  to  punish  the  law  breaker.  The  Romans 
had  a  maxim  that  mercy  to  the  offender  was  cruelty  to  the  law- 
abiding  citizen,  and  Shakespeare  says  "Mercy  but  murders 
pardoning  those  that  kill." 

The  great  dominant  idea  in  England  for  centuries  before 
our  government  was  devised  had  been  the  liberty  of  the  indi- 
vidual. This  resulted  in  a  long  contest  between  the  people 
and  the  Crown,  and  the  jury  was  the  defense  of  the  people. 
Sometimes  a  verdict  arose  almost  to  the  dignity  of  a  revolution, 
as  in  the  trial  of  the  seven  bishops. 

Without  trial  by  jury,  magna  charta  and  petition  of  right 
would  have  been  of  little  value.  It  is  manifest  that  the  jury 
system  was  developed  from  this  point  of  view  rather  than  from 
the  standpoint  of  the  police  power  of  the  Crown. 
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PROTEST  AGAINST  OPPRESSION. 

This  country  was  settled  in  a  spirit  of  protest  against  the 
oppression  of  the  Crown.  This  feeling  was  intensified  by  the 
historic  causes  which  culminated  in  the  Declaration  of  Inde- 
pendence and  the  Revolution.  One  of  the  arraignments  of 
George  III  was  "for  depriving  us  in  many  cases  of  the  benefit 
of  trial  by  jury." 

In  such  mood  our  forefathers  approached  the  task  of  fram- 
ing constitutions  for  States  and  nation.  There  is  no  cause  for 
wonder  then,  that  they  safeguarded  the  right  of  trial  by  jury 
with  the  most  rigid  precision,  and  that  the  public  opinion  of 
that  period  should  have  dictated  a  construction  of  these  con- 
stitutions almost  quixotic  in  defense  of  the  accused  in  criminal 
cases.  For  public  opinion  is  the  vital  spark  of  constitutions, 
and  public  opinion  at  that  time  and  afterwards  was  excited 
to  the  point  of  suspicion. 

Out  of  this  state  of  the  public  mind  grew  and  developed  the 
idea  of  guarding  the  rights  of  the  citizen  when  put  on  trial 
more  abundantly  and  redundantly  even  than  had  ever  been 
known  to  the  law  of  Great  Britain. 

Not  only  must  the  jury  be  an  impartial  jury,  but  it  must 
be  composed  of  twelve  men,  and  the  accused  in  a  criminal  case 
cannot  legally  waive  a  trial  by  twelve  jurors. 

When  such  strictness  as  to  matter  of  form,  was  adhered  to, 
it  was  no  wonder  that  every  intendment  was  in  favor  of  the 
prisoner  in  criminal  trials  and  that  the  idea  of  protecting  the 
accused  from  the  government  was  developed  until  it  has  become 
difficult  to  punish  the  guilty,  until  the  criminal  classes  have 
become  often  the  real  tyrants  of  the  people,  who  are  entirely 
safe  from  the  oppression  of  the  State;  until  the  people  need  a 
new  charter  and  a  new  Declaration  of  Independence  to  free 
them  from  the  result  of  protecting  the  criminal,  who  deserves 
no  protection,  from  the  State  which  has  little  power  and  no 
purpose  to  oppress. 

CHALLENGES   SHOULD   BE  DIVIDED. 

A  bill  was  introduced  in  the  last  Legislature  of  Tennessee 
to  give  the  State  an  equal  number  of  challenges  with  the  accused. 
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This  would  seem  to  be  an  eminently  proper  way  to  give  the 
State  more  power,  where  it  is  much  needed,  that  is  for  the 
protection  of  the  harmless  and  helpless  law-abiding  element. 
Yet  the  bill  was  defeated  and  one  of  the  arguments  used  against 
it  was  that  of  the  criminal  lawyer,  who,  speaking  for  a  class, 
said,  "We  find  it  hard  enough  to  get  our  men  off  as  it  is."  Why 
should  the  accused  in  a  felony  case  be  allowed  twenty-four 
challenges  to  the  State's  six?  Especially  in  view  of  the  fact 
that  so  many  other  advantages  have  been  conceded  to  the 
guilty  as  against  the  government,  and  in  view  of  the  fact  that 
the  government  has  lost  its  power  to  oppress. 

Some  of  the  States,  as  New  York;  Ohio  and  Oregon,  have 
enacted  in  substance  that  having  formed  an  opinion  from 
what  he  has  heard  shall  not  disqualify  a  juror  provided  the 
court  thinks  that  the  opinion  will  not  prevent  the  juror  from 
trying  the  case  impartially. 

Such  a  provision  would,  if  not  unconstitutional,  go  far 
towards  reducing  challenges  for  cause,  and  if  at  the  same  time 
peremptory  challenges  could  be  abolished  or  an  equal  number 
given  to  the  State  and  the  accused,  the  State  would  have  some- 
thing like  a  fair  chance  for  a  fair  trial. 

As  it  is,  the  combination  of  unjust  challenges  for  cause  and 
the  excessive  number  of  peremptory  challenges  allowed  the 
accused  puts  it  in  the  power  of  offenders  to  pack  juries,  and 
makes  it  almost  impossible  for  the  State  to  obtain  an  impartial 
trial. 

There  is  perhaps  a  sane,  if  very  conservative,  reason  for 
declining  to  reduce  the  safeguards  of  the  accused.  The  con- 
servative argues  that  while  it  may  be  at  present  the  balance  of 
power  runs  against  the  State,  that  the  time  has  been  when  this 
was  not  so,  and  may.be  again  when  the  balance  of  power  will 
be  shifted,  and  the  best  citizens  need  protection  from  the  State. 

When,  in  1866,  the  Legislature  of  this  State  enacted  that  it 
should  be  good  ground  for  challenge  in  all  civil  and  criminal 
cases  that  the  person  offered  as  a  juror  was  not  a  qualified  voter 
of  the  State.  The  men  of  that  day  were  glad  of  the  provision 
in  the  Constitution  that  the  right  of  trial  by  jury  shall  remain 
inviolate  and  that  no  religious  or  political  test  shall  ever  be 
required  as  a  qualification  for  jurors. 
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LESSONS  OF  HISTORY. 

The  lessons  of  history  are  not  soon  forgotten  by  the  con- 
servative ;  so  slowly  and  painfully  do  we  work  out  our  political 
and  civil  salvation  that  for  the  sake  of  safety  from  possible 
power  in  the  State,  which  may  at  some  time  be  acquired,  we 
submit  to  this  long  servitude  of  crime. 

The  right  of  appeal  is  responsible  for  many  miscarriages  of 
justice.  This  is  one  reason  why  punishment  is  more  swift  and 
certain  in  England  than  in  America.  In  many  cases  when 
with  the  utmost  difficulty  a  richly  deserved  conviction  is  ob- 
tained, on  appeal  some  error  is  found  in  the  record  and  the  case 
sent  back  for  another  trial,  then  it  is  more  difficult  to  secure 
an  intelligent  and  honest  jury  than  before.  Popular  indignation 
at  the  crime  has  passed  away  and  the  tendency  is  to  acquittal 
or  an  inadequate  punishment.  Many  cases  are  reversed  on 
appeal,  yet  whoever  hears  of  an  innocent  man  being  convicted 
in  the  first  instance.  The  reversal  does  not  mean  that  the 
prisoner  is  not  guilty,  but  only  that  some  error  has  been  com- 
mitted in  rendering  the  judgment  of  guilt.  There  are  many 
cases  of  justly  outraged  public  opinion,  of  popular  indignation 
at  the  escape  of  the  guilty.  There  is  no  fear  of  punishment  of 
the  innocent.  If  no  appeal  was  allowed  there  would  be  no  more 
convictions  of  those  who  are  not  guilty  than  under  our  present 
system . 

If,  however,  an  appeal  is  to  be  allowed  the  defendant  in  the 
event  of  reversal,  the  indictment  should  stand  for  new  trial 
as  if  there  had  been  no  former  trial.  That  is,  if  being  indicted 
for  murder  in  the  first  degree  and  convicted  of  murder  in  the 
second  degree  and  this  verdict  is  set  aside  on  appeal,  the  accused 
should  not  be  protected  by  the  verdict  which  is  upon  his  own 
appeal  vacated,  from  a  second  trial  for  murder  in  the  first 
degree. 

I  am  aware  that  the  Supreme  Court  of  Tennessee  has  declared 
that  it  will  not  be  bound  by  technicalities  that  tend  to  defeat 
law  and  rights  and  that  where  guilt  is  clearly  established  and 
the  merits  have  been  reached  beyond  all  doubt,  there  will  be 
no  reversal  except  for  substantial  errors  which  deprive  the 
defendant  of  some  constitutional  or  legal  right.    While  it  is 
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highly  probable  that  hereafter  fewer  reversals  will  be  obtained 
in  the  plainer  and  more  aggravated  cases  of  guilt  than  hereto- 
fore, still  there  will  remain  a  large  number  of  technical  rules 
which  the  court  will  feel  compelled  by  former  decisions  to 
enforce,  with  the  result  that  many  grossly  guilty  will  be  awarded 
new  trials  to  which  by  law  they  should  not  be  entitled. 

THE   GREATEST  TROUBLE. 

One  great  trouble  under  our  system  is  our  mistreatment  of 
juries  in  felony  trials.  We  let  the  prisoner  out  on  bond,  except 
in  extreme  cases,  and  keep  the  jury  in  close  confinement.  If 
a  man  of  income  has  committed  murder  and  is  refused  bail  he 
can  obtain  better  entertainment  in  jail  than  he  can  if  upon 
a  jury  trying  another  man  for  murder. 

The  compensation  in  large  counties  is  inadequate  as  com- 
pared with  the  small  counties. 

The  Supreme  Court  has  held  that  it  is  not  taking  a  man's 
services  without  due  compensation  to  require  him  to  serve  on 
a  jury  for  nothing,  but  this  does  not  forbid  the  Legislature  to 
recognize  that  it  is  unequal  and  unjust  to  require  an  artisan 
who  can  make  four  dollars  and  fifty  cents  a  day  and  who  needs 
every  cent  of  it  to  support  his  family  to  serve  for  the  same 
price  as  one  who  cannot  make  but  one  dollar  and  fifty  cents 
a  day.  Perhaps  no  distinction  could  be  made  in  the  same 
county,  but  it  might  be  provided  that  in  counties  in  which  the 
average  wage  of  a  workman  is  four  dollars  and  fifty  cents  a 
day  a  juror  should  receive  more  than  in  counties  where  the 
same  workman's  wage  is  one  dollar  and  fifty  cents  a  day. 

Equality,  under  such  unequal  conditions,  is  the  height  of 
inequality.  It  is  unequal  and  unjust  taxation,  but  this  is  not 
the  worst.  It  has  a  direct  tendency  to  prevent  the  selection  of 
good  and  lawful  men  on  juries  in  the  large  cities.  Men  will 
form  and  express  an  opinion,  or  will  say  they  have  when  they 
have  not,  in  order  to  escape  the  hardships  and  unjust  taxation 
of  jury  service. 

It  is  the  earnest  aim  of  this  Association  to  accomplish  some- 
thing in  the  way  of  improving  our  laws,  however,  it  is  not  the 
purpose  of  this  paper  to  formulate  any  remedial  measures. 
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DIFFICULTY  IN  SYSTEM,  NOT  LAWS. 

In  conclusion,  by  way  of  partial  summary,  it  may  be  said 
that  many  of  the  difficulties  in  enforcing  the  criminal  law  rest 
not  in  the  law  itself  or  in  our  system  of  procedure,  but  in  public 
opinion,  which  is  the  great  autocrat  ruling  by  a  sanction  more 
potent  than  the  divine  rights  of  kings  in  virtue  of  its  power  to 
nullify  as  well  as  enact  laws.  This  Association  in  this  regard 
can  influence  the  enforcement  of  law  only  in  so  far  as  its  mem- 
bers are  as  they  should  be,  leaders  and  directors  of  that  opinion. 

It  is  impossible  to  make  any  great  changes  in  our  jury  sys- 
tem without  a  change  in  our  Constitution.  There  are  some 
things,  however,  which  can  be  done  without  constitutional 
revision.  The  provision  for  challenges  is  statutory  and  there- 
fore subject  to  change  by  legislative  enactment.  There  is  a 
crying  need  for  this  reform  in  order  to  put  the  State  upon  an 
equal  footing  with  the  accused  in  selecting  a  jury. 

The  Constitution  guarantees  a  trial  by  jury,  but  not  an  appeal, 
hence  it  is  competent  for  the  Legislature  to  deny  or  limit  the 
right  of  appeal.  There  is  little  probability,  however,  that  the 
people  would  permit  or  sanction  a  system  of  law  which  grants 
an  appeal  in  civil  cases,  involving  rights  of  property  and  denies 
it  in  criminal  cases,  involving  life  and  liberty. 

Yet  rightly  considered,  why  should  the  criminal  in  whose 
favor  the  right  of  trial  by  jury  has  been  developed  and  fostered, 
when  he  has  exhausted  all  his  manifold  anvantages,  has  had 
the  more  than  fair  and  favorable  trial  provided  by  the  Consti- 
tution and  has  been  convicted,  why,  then,  should  he  necessarily 
have  the  right  to  reverse  the  action  of  this  jury,  which  is  his 
great  safeguard,  on  grounds  which  leave  the  certainty  of  his 
guilt  unquestioned? 

Whether  any  act  limiting  the  meaning  of  the  word  "impar- 
tial," as  used  in  the  Constitution  and  construed  by  the  court, 
would  have  any  effect  is  very  questionable.  The  courts  would 
perhaps  say  it  was  their  province  and  not  that  of  the  Legislature 
to  construe  the  Constitution  and  define  the  words  thereof. 
Such  a  statute  has,  however;  been  sustained  in  New  York  and 
may  be  in  other  States. 
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It  is,  as  has  just  been  stated,  the  earnest  aim  of  this  Asso- 
ciation to  accomplish  something  in  the  way  of  improvement  of 
our  laws.  This  aim  at  times  is  barred  by  so  many  difficulties, 
and  beset  by  so  many  discouragements,  that  one  is  almost 
tempted  to  give  over  the  purpose  of  reform. 

SOME  ACCOMPLISHMENTS. 

We  must  remember,  however,  that  something  at  least  has 
been  accomplished  by  the  Association  already,  and  we  must 
remember  that  all  the  reforms  in  the  history  of  our  law  and  our 
civilization  have  been  worked  out  by  long  and  painful  contests 
and  through  distressing  difficulties.  Force  is  met  by  inertia, 
reform  by  conservatism,  so  loth  are  men  to  quit  their  old  ways 
and  venture  on  new.  We  admire  the  way  England  has  learned 
to  keep  the  peace  and  punish  crime  without  losing  sight  of  the 
liberty  of  the  citizen,  but  it  is  not  without  consolation  to  us 
to  recall  that  England  did  not  achieve  this  result  suddenly 
or  easily. 

It  should  make  us  more  hopeful  of  better  things  to  remem- 
ber the  time  when  sanctuary  and  benefit  of  clergy  made  the 
punishment  of  crime  a  farce.  It  is  consoling  to  bear  in  mind 
that  as  late  as  1818  Abraham  Thornton  threw  down  his  gauntlet 
in  Westminster  Hall  and  demanded  wager  of  battle  which  the 
judges  held  could  not  be  denied  him,  and  that  as  late  as  1824 
a  litigant  taking  advantage  of  his  adversary's  slip  presented 
himself  at  the  bar  of  the  King's  Bench,  prepared  with  his  com- 
purgators to  swear  away  a  debt  and  that  this  ancient  custom 
was  not  abolished  until  1833. 

The  law  may  not  move  fast,  it  moves  nevertheless.  Out 
of  the  clash  and  the  conflict,  the  sunshine  and  storm,  the  con- 
tention  for  the  good  that  is,  and  the  struggle  for  the  better  that 
should  be,  it  grows  like  the  oak,  flows  on  like  the  river,  follow- 
ing the  method  of  nature  and  keeping  pace  with  the  human  race. 
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TWO  LAWYERS  OF  OUR  TOWN. 


BY   HON.   H.   P.   FIGUERS,  OF  COLUMBIA. 

Mr.  President  and  Gentlemen  of  the  State  Bar  Association: 

When  I  was  first  invited  to  read  this  paper  before  this  hon- 
orable body  I  did  not  know  how  fully  my  time  would  be  occu- 
pied and  what  little  opportunity  I  would  have  for  preparing  it. 
I  first  selected  for  my  theme  "The  County  Court,"  and  intended 
to  prepare  a  discourse  upon  that  subject.  But  after  examining 
that  question  for  a  short  while  I  concluded  that  the  question 
of  "The  County  Court"  was  already  settled.  That  since  the 
Supreme  Court  had  sustained  the  county  redistricting  laws, 
the  opportunity  was  afforded  to  the  people,  in  all  counties 
where  it  was  desired,  to  virtually  get  rid  of  that  old  octopus 
by  reducing  the  number  of  districts  in  the  county.  After  aban- 
doning this  theme  I  decided  to  write  upon  the  subject,  "Two 
Lawyers  of  Our  Town." 

The  two  persons  of  whom  I  shall  write,  Chief  Justice  A.  0.  P. 
Nicholson  and  Gen.  W.  C.  Whitthorne,  have  both  been  dead 
some  years,  but  have  never,  in  my  opinion,  received  that  notice 
from  the  bar  to  which  they  were  entitled.  They  constituted 
two  characters  worthy  of  study,  and,  in  many  phases,  of  emu- 
lation. Each  achieved  along  his  own  particular  line  a  reputa- 
tion in  the  State  and  in  the  nation  of  which  any  man  might  be 
proud.  The  two  men  were  antipodal  in  many  respects  of 
their  characters,  and  yet  each  was  successful  along  his  own  line. 

General  Whitthorne  was  bold,  aggressive,  vehement  and 
earnest,  and  carried  things  by  storm,  while  Judge  Nicholson 
was  very  quiet,  slow  of  speech,  quiet  in  manner  and  tactful 
in  all  his  movements. 

Nicholson  was  sheet  lightning,  giving  a  general,  full  light 
upon  any  subject  he  touched;  Whitthorne  was  a  thunderbolt; 
each  was  a  master  in  his  art. 

It  will  be  helpful  to  the  young  members  of  the  bar  to  study 
the  lives  and  characters  of  these  two  men.  From  them  the 
young  lawyer  will  learn  that  it  is  possible  for  a  young  man,  by 
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a  fixed  purpose,  to  succeed,  by  sobriety,  industry  and  hard 
study,  from  a  situation  of  poverty  to  one  of  undoubted  success 
and  eminence. 

Both  of  these  men  started  life  very  poor.  They  both  made 
a  great  deal  of  money  and  died  leaving  small  estates.  But  this 
is  attributable  to  the  fact  that  they  had  hearts  and  feelings 
that  were  generous  and  public  spirited,  and  acted  upon  the 
idea  that  money  was  made  to  be  used  and  not  to  be  hoarded. 

In  fact  I  may  say  that  the  legal  profession  is  not  a  money- 
making  business.  The  same  amount  of  intelligence,  activity 
and  business  push  in  almost  any  other  line  of  business  would 
yield  quicker  and  larger  monied  returns.  While  this  is  true, 
it  is  a  business  that  a  poor  young  man  can  engage  in  with  but 
very  little  money  capital  and  achieve  great  success.  The  pro- 
fession of  the  law  opens  up  to  the  worthy  and  competent  young 
man  more  avenues  to  prominence  in  the  world  than  any  other 
profession  or  avocation.  The  fact  that  it  is  not  a  money -mak- 
ing profession  explains  why  so  many  young  men  abandon  it 
,  for  a  more  lucrative  and  easier  field  of  action. 

The  young  student  may  learn  from  these  two  men  how  to 
avoid  falling  into  the  error  of  making  the  profession  a  mere 
commercial  business.  In  these  pushing  days  and  times  there 
is  too  much  tendency  among  young  men  to  get  rich  quickly. 
They  are  not  willing  to  study,  to  labor  and  to  wait.  The  gen- 
eration of  lawyers  and  the  type  of  lawyers  to  which  these  two 
men  belong  have  passed  away  in  a  large  measure.  They  studied 
law  as  a  science,  and  they  mastered  it  before  they  offered  their 
services  to  the  public. 

I  am  sure  that  a  statement  of  the  lives  of  these  two  men  will 
prove  both  interesting  and  instructive. 

In  the  early  part  of  the  century  W.  J.  Whitthorne,  the 
father  of  my  subject,  emigrated  from  North  Carolina  to  this 
State.  A  gentleman  well  acquainted  with  the  family  has  often 
told  me  how  on  one  occasion  the  elder  Whitthorne  came  to  his 
mother's  house  and  stayed  all  night  in  the  little  village  of  Lib- 
erty. All  of  the  goods  that  he  had  of  this  world  were  carried 
in  a  two-wheel  ox  cart.  He  had  buried  his  first  wife  on  the  trip. 
After  leaving  Liberty  he  crossed  over  and  settled  in  Bedford 
County,  and  for  a  while  lived  near  Nashville.    He  was  a  saddler 
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and  harness  maker  by  trade.  He  was  a  man  of  great  firmness, 
energy  and  exactitude  of  character.  He  married  for  his  sec- 
ond wife  Miss  Eliza  J.  Wisener,  a  sister  of  the  late  W.  H.  Wise- 
ner,  a  prominent  lawyer  of  Bedford  County,  and  reared  a  large 
family  of  children. 

His  son,  Washington  Curran  Whitthorne,  was  born  April 
19,  1825,  near  Petersburg,  Marshall  County,  Tennessee.  He 
first  attended  school  at  Arlington,  Williamson  County,  and 
afterwards  at  Lebanon,  Tennessee,  and  finally  at  the  University 
of  East  Tennessee  at  Knoxville,  from  which  institution  *  he 
graduated  in  1843. 

He  worked  at  his  father's  trade  until  he  was  about  fourteen 
years  of  age.  One  day  James  K.  Polk,  who  was  then  a  candi- 
date for  office,  stayed  all  night  at  the  Whitthorne  home.  See- 
ing that  Washington  Curran  was  an  unusually  bright  boy,  Mr. 
•  Polk  said,  "What  are  you  going  to  make  of  this  boy?"  And 
the  father  replied,  "I  am  going  to  make  him  President  of  the 
United  States."  Polk  said,  "All  right,  send  him  over  to  me 
at  Columbia  and  I  will  make  a  lawyer  of  him." 

After  leaving  the  University  at  Knoxville  he  came  to  Colum- 
bia and  read  law  in  the  office  of  James  K.  Polk  (afterwards 
President  Polk)  and  was  admitted  to  the  bar  in  1845. 

While  Mr.  Polk  was  President  he  was  so  attached  to  his 
student  that  he  gave  him  a  good  clerkship  in  the  Treasury 
Department  at  Washington,  and  after  young  Whitthorne  accu- 
mulated enough  money  to  resume  the  practice  of  his  profes- 
sion he  did  so. 

A  little  later,  in  1848,  President  Polk  sent  him  with  impor- 
tant dispatches  to  the  city  of  Mexico,  and  to  investigate  the 
causes  of  trouble  that  had  arisen  between  General  Scott,  General 
Worth  and  General  Pillow.  He  was  successful  in  this  enter- 
prise and  discharged  all  of  his  duties  with  perfect  satisfaction 
to  the  President. 

After  this  he  returned  to  Maury  County,  and  on  July  4, 
1848,  married  the  beautiful  Miss  Matilda  Jane  Campbell,  who 
was  a  distant  relative  of  President  Polk.  This  good  woman, 
whose  life  was  full  of  sunshine  and  sweetness,  outlived  her  hus- 
band three  years.  She  sustained  him  through  many  a  trying 
ordeal,  and  was  to  him  a  helpmate  indeed. 
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Young  Whitthorne  soon  manifested  signal  ability  as  a  pub- 
lic debater.  He  was  a  Democrat,  but  in  a  strong  Whig  dis- 
trict at  that  time.  His  party  forced  him  to  run  for  the  Legis- 
lature against  William  E.  Erwin,  a  strong  and  popular  Whig. 
In  this  election  he  was  defeated,  but  in  1855,  and  again  in  1857, 
he  was  elected  to  the  State  Senate,  and  in  1859  was  elected  to 
the  House  of  Representatives,  from  the  district  in  which  he  had 
been  defeated  by  Erwin  in  1853.  As  soon  as  the  Legislature 
met  his  ability  was  so  well  recognized  that  he  was  made  Speaker 
of  the  House  of  Representatives,  which  place  he  occupied  in 
that  stormy  period  of  contention  between  the  members  who 
favored  secession  and  those  who  favored  the  Union. 

In  1860  he  canvassed  the  State  of  Tennessee  as  elector-at- 
large  upon  the  Breckenridge  ticket.  He  made  great  reputa- 
tion in  this  canvass,  meeting  such  men  as  N.  G.  Taylor,  Henry 
S.  Foote  and  men  of  that  calibre  upon  the  hustings. 

After  the  secession  of  the  State  General  Whitthorne  probably 
did  as  much  as  any  one  man  in  the  State  in  assisting  the  Gov- 
ernor in  the  military  organization  of  the  State.  He  rendered 
active  service  in  Virginia  as  Adjutant-General  for  General 
Anderson's  Brigade,  and  received  special  commendation  from 
the  illustrious  Lee  for  efficiency. 

After  hostilities  actively  opened  he  was  very  active  and 
organized  and  equipped  and  put  into  the  field  fourteen  infantry 
regiments,  three  cavalry  battalions  and  three  artillery  compa- 
nies. He  served  at  different  times  upon  the  staffs  of  Generals 
S.  Hardee,  Anderson  and  Wright. 

At  the  close  of  the  war,  having  been  a  warm  political  and 
personal  friend  of  Andrew  Johnson,  then  President  of  the  United 
States,  he  received  a  pardon.  After  this  he  returned  to  his 
home  and  resumed  the  practice  of  law.  He  was  then  as  poor 
as  when  he  first  started  life. 

Just  after  the  war  the  practice  of  law  was  very  lucrative, 
and  he  probably  did  as  much  as  any  member  of  the  Columbia 
bar,  which  had  then  many  distinguised  members,  including 
such  men  as  Nicholson,  Looney,  Thompson,  Barnett,  Thomas, 
Myers  and  others. 

After  the  adoption  of  the  Constitution  in  1870,  at  which 
time  the  State  passed  from  under  Republican  dominion  into 
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the  hands  of  the  Democratic  party,  and  disfranchising  laws 
were  repealed,  the  Democratic  party  demanded  of  him,  for 
awhile,  to  quit  the  profession  of  law,  at  least  in  a  measure, 
and  to  enter  into  the  field  where  his  broad  statesmanship  and 
recognized  talents  could  be  made  useful  to  his  countrymen.  He 
was  in  Congress  from  1870  to  the  close  of  the  Forty-seventh 
Congress. 

Notwithstanding  he  was  a  Democrat  and  from  the  South, 
he  was  chairman  of  the  Committee  on  Naval  Affairs,  and  in 
that  capacity  rendered  the  country  great  and  signal  services 
in  investigating  frauds  which  had  been  practiced  for  many 
years  in  that  department  of  the  government,  and  was  largely 
instrumental  in  exposing  these  frauds  and  destroying  illegal 
practices  in  the  Naval  Department.  He  achieved  such  success 
and  notoriety  in  this  work  that  he  became  a  man  of  national 
repute,  and  was  called  "the  Little  Admiral." 

In  1886,  when  Howell  E.  Jackson,  then  United  States  Sen- 
ator, was  made  a  Justice  of  the  Supreme  Court  of  the  United 
States,  General  Whitthorne  was  appointed  by  Governor  Bate 
to  fill  out  his  unexpired  time.  He  declined  to  run  against  his 
old  friend,  General  Bate,  for  the  Senate,  but  was  again  elected 
to  the  House  of  Representatives,  taking  his  seat  March,  1889. 

He  died  at  his  home  in  Columbia  in  1894,  much  beloved  by 
his  fellow  countrymen  and  esteemed  by  even  his  political  ene- 
mies. Senator  Beveridge  once  said  that  no  lawyer  had  a 
right  to  decline  to  serve  his  country  when  called  upon,  and  to 
ignore  politics.  His  idea  was  that  the  lawyer,  on  account  of 
his  general  information,  learning  and  ability  as  a  public  speaker, 
had  no  right  to  decline  to  serve  the  public  as  a  politician  when 
called  upon.  In  his  latter  days  General  Whitthorne  main- 
tained the  opposite  view.  When  well  advanced  in  years  and 
broken  down  in  health,  and  fully  aware  his  end  was  not  far  off, 
he  said  to  me,  "Let  politics  alone  and  stick  to  the  law;  it  is  a 
jealous  mistress  and  will  have  no  partners."  He  expressed  a 
regrtt  that  he  had  ever  allowed  himself  to  be  enticed  into  the 
political  field. 

General  Whitthorne  was  a  great  lawyer'.  In  every  case  that 
he  undertook  he  performed  a  great  deal  of  labor. 


Digitized  by  Google 


1 


BAR  ASSOCIATION   OF  TENNESSEE  129 

I  once  heard  him  say  that  he  never  lost  a  case  where  he  had 
bestowed  the  proper  amount  of  labor  upon  it,  and  that  the 
great  fault  of  the  profession  was  that  they  went  into  the  trial 
of  their  causes  unprepared.  General  Whitthorne's  manage- 
ment of  a  case  was  admirable,  and  his  courthouse  ethics  worthy 
of  emulation.  He  was  always  distinctly  courteous  to  the  court, 
but  never  obsequious,  and  always  managed  to  command  the 
respect  of  every  court  in  which  he  practiced.  .With  his  breth- 
ren at  the  bar  he  was  lovable  and  kind,  especially  to  young 
lawyers,  but  when  in  a  lawsuit  realized  that  he  was  in  a  legal 
battle.  He  never  attempted  to  be  witty,  nor  quoted  poetry, 
nor  essayed  to  be  eloquent.  His  style  was  forceful  and  aggres- 
sive, full  of  vim  and  earnestness,  and  at  times  vehemence.  I 
have  seen  him  state  his  case  with  such  forceful  effect  as  to  carry 
jurors  off  of  their  feet  and  enforce  conviction  upon  their  minds 
that  his  cause  was  just.  He  was  at  times  very  eloquent,  but 
his  eloquence  was  born  of  the  occasion.  He  had  studied  books, 
he  had  mastered  law,  but  he  had  not  forgotten  to  study  the 
great  book  of  human  nature.  He  knew  man  and  studied  how 
to  impress  him.  He  was  very  successful  in  his  lawsuits.  He 
was  a  master  of  common  law  pleading.  His  pleadings  were 
models  for  perspicuity  and  clearness. 

While  he  was  a  great  common  law  pleader  he  was  equally 
at  home  in  the  chancery  court,  and  his  pleadings  there  were 
always  the  product  of  a  master  mind.  He  knew,  as  all  great 
lawyers  do,  that  pleadings,  while  they  must  be  carefully  pre- 
pared, and  the  law  must  be  known,  cannot  gain  a  lawsuit  alone, 
and  for  this  reason  he  looked  carefully  after  the  facts  of  his 
case.  For  grouping  together  and  presenting  both  to  the  court 
and  jury  the  facts  of  his  case  in  a  forceful,  eloquent  and  earnest 
manner,  he  had  but  few  superiors  in  the  State. 

Chief  Justice  Alfred  Osburn  Pope  Nicholson  was  really  one 
of  the  great  men  of  Tennessee.  Retiring,  modest  and  gentle 
as  a  woman,  yet  he  had  courage  enough  and  mind  sufficient 
to  cope  with  the  great  men  of  the  State  and  nation  in  the  judicial 
and  political  arenas. 

He  was  born  in  Williamson  County,  Tennessee,  August  31, 
1808.  The  place  of  his  nativity  now  lies  within  the  limits  of 
Maury  County,  Tennessee.    He  descended  from  a  rather  dis- 
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tinguished  family  of  English  people.  He  was  a  descendant  of 
Governor  Nicholson  of  colonial  fame,  and  of  Peter  Nicholson, 
the  author  of  an  encyclopaedia,  and  Gen.  John  Nicholson  of  the 
English  Army,  who  fell  at  the  siege  of  Delhi.  His  father,  0.  A. 
Nicholson,  was  born  in  North  Carolina,  and  was  among  the 
earliest  settlers  in  this  State.  He  was  a  millwright,  carpenter 
and  surveyor,  and  had  a  better  education  than  most  of  the  people 
around  him.    He  died  when  Judge  Nicholson  was  four  years  old. 

Judge  Nicholson  went  to  school  to  Mr.  Black,  the  grand- 
father of  Henry  M.  Watterson,  near  Spring  Hill,  in  Maury 
County,  and  later  to  Dr.  Simon  Peter  Jordon,  near  Mt.  Pleasant. 
After  acquiring  all  of  the  learning  that  could  be  afforded  by  this 
country  school  he  went  to  Chapel  Hill,  North  Carolina,  from 
which  place  he  graduated  in  1827,  and  was  long  afterwards 
spoken  of  in  that  institution  as  a  born  student,  who  took  the 
first  rank  in  every  department. 

After  graduating  his  first  business  was  that  of  editor  of  the 
Columbia  Mercury,  and  later,  during  the  Polk  campaign  of 
1844,  he  was  editor  of  the  Nashmlle  Union,  and  still  later,  from 
1852  to  1857,  was  the  editor  of  the  National  Union,  published 
in  Washington  City,  and  at  that  time  a  paper  of  great  enter- 
prise and  influence  in  national  politics. 

After  graduating  at  Chapel  Hill  and  returning  to  Columbia 
he  for  a  while  studied  medicine  and  attended  medical  lectures 
at  Philadelphia,  but  never  intended,  it  seems,  to  practice  med- 
icine as  a  business. 

After  graduating  in  medicine  he  at  once  commenced  the 
study  of  law,  and  was  one  of  the  few  men  of  whom  it  could  be 
said  that  he  mastered  that  profession. 

His  first  law  partner  was  the  Honorable  Sam  D.  Frierson, 
a  great  lawyer  of  his  time  and  first  chancellor  of  this  division. 
He  was  afterwards,  while  he  lived  at  Nashville,  partner  of 
Russell  Houston  and  later  of  the  Hon.  William  F.  Cooper  and 
Col.  A.  M.  Looney. 

As  a  member  of  the  bar  at  Columbia  his  ability  was  soon 
recognized  and  was  universally  regarded  as  the  head  of  that 
bar,  which  was  at  that  time  universally  conceded  to  be  the 
most  brilliant  in  the  State,  composed  of  such  men  as  Russell 
Houston,  Jas.  K.  Polk,  Gideon  J.  Pillow,  Jas.  H.  Thomas, 
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Edmond  Dillahunty,  Terry  Cahal,  M.  S.  Frierson,  Judge  W.  P. 
Martin,  L.  D.  Myers,  George  Gant,  A.  M.  Hughes,  W.  S.  Flem- 
ing, A.  M.  Looney  and  others.  During  his  practice  at  that  bar 
there  was  never,  a  case  of  any  importance  that  he  was  not  upon 
one  side  or  the  other.  When  quite  a  young  man  the  Legis- 
lature of  the  State  appointed  him  to  revise  the  statutes  of  the 
State  in  connection  with  Judge  Caruthers.  That  work  was  a 
model  of  its  kind,  and  was  the  first  thing  in  the  nature  of  a 
code  issued  in  the  State  of  Tennessee. 

Ten  years  later,  while  President  of  the  State  Bank,  he  issued 
an  additional  volume  completing  the  work  up  to  that  time. 
These  books  were  in  general  use  until  the  code  was  issued  in 
1858. 

After  the  death  of  Felix  Grundy,  United  States  Senator,  he 
was  appointed  by  the  Governor  of  the  State,  who  was  James 
K.  Polk,  to  fill  the  vacancy  occasioned  by  the  death  of  that 
great  and  illustrious  lawyer  and  statesman. 

At  the  end  of  that  period  he  was  a  candidate  and  was  nomi- 
nated by  the  Democratic  party  for  re-election,  but  owing  to  a 
defection  within  his  party  and  the  forming  of  the  combination 
with  the  Whigs,  Hopkins  L.  Turney  was  elected  over  him.  In 
1857  he  was  regularly  elected  to  the  United  States  Senate  by 
the  Legislature,  and  served  in  that  capacity  with  great  ability 
until  the  breaking  out  of  the  war,  when  his  State  seceded  from 
the  Union  and  he  returned  to  his  home.  He  was  three  times  a 
member  of  the  State  Legislature,  and  once  to  the  State  Senate, 
and  was  elected  the  first  time  before  he  was  twenty-one  years 
old.  He  was  appointed  chancellor  of  this  division  in  1851  by 
the  Governor  of  the  State,  and  held  that  position  until  the 
regular  election,  when  he  declined  to  be  a  candidate  for  re-elec- 
tion. 

Judge  Nicholson,  whether  considered  as  a  newspaper  writer, 
a  statesman  or  a  lawyer,  always  manifested  himself  as  a  strong 
man,  and  has  left  his  mark  upon  the  history  of  his  native  State. 
Whether  as  editor  of  the  Columbia  Mercury,  The  Nashville 
Daily  or  the  National  Union  at  Washington,  he  was  an  able, 
facile  and  forcible  writer.  His  editorials  were  read  by  his 
fellow  Democrats  everywhere  as  authority  on  all  party  ques- 
tions.   He  was  more  of  a  statesman  than  a  politician.  For 
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forty  years  he  was  recognized  and  known  as  one  of  the  safest 
and  wisest  councilors  of  the  Democratic  party.  Such  men  as 
Andrew  Johnson,  Jas.  K.  Polk,  and  men  of  that  cast  were 
always  ready  to  give  respectful  heed  to  his  council. 

While  he  was  a  safe  councilor  he  was  also  a  powerful  factor 
and  ranked  among  the  highest  of  the  great  public  speakers  of 
his  time.  He  made  the  most  complicated  questions  simple  by 
his  clear,  comprehensive  and  forcible  presentation  of  the  same. 
He  was  not  what  you  would  call  a  hurrah  speaker.  He  was 
the  easiest,  plainest  speaker  I  ever  heard.  His  comprehension 
of  the  subject-matter  was  so  perfect  that  he  made  it  plain  to 
others.  His  language  was  always  simple,  plain  and  pointed. 
He  was  not  an  orator  in  the  Roman  and  Grecian  style — action — 
but  he  was  a  great  orator  along  a  different  line.  He  rarely 
ever  changed  the  tone  of  his  voice,  which  was  pleasant  and 
musical,  and  made  very  few  gestures  at  all,  and  spoke  almost 
entirely  in  colloquial  style. 

It  is  really  to  be  regretted  that  Judge  Nicholson  ever  allowed 
himself  to  be  enticed  into  the  field  of  politics,  but  he  was  really 
forced  there  by  the  demands  of  his  party.  He  was  a  profound 
lawyer;  he  was  both  jurist  and  advocate.  As  an  advocate  he 
at  all  times  commanded  the  respect  of  the  court  and  confidence 
of  the  jury.  In  the  conduct  of  a  lawsuit  he  was  very  retired 
and  quiet,  and  usually  left  the  examination  of  witnesses  to  his 
associate  counsel.  His  arguments  were  models  of  the  speaking 
art.  His  manner  was  gentle  and  quiet,  his  voice  low,  his  lan- 
guage plain  and  pointed. 

A  feature  worthy  of  note  in  his  arguments  was  brevity. 
His  ability  to  concentrate  and  present  in  simple  form  the  tangled 
threads  of  a  lawsuit  was  so  marked  that  he  rarely  ever  spoke 
longer  than  an  hour.  His  ethics  in  the  courtroom  were  per- 
fect and  worthy  of  imitation  by  the  rising  generation.  I  never 
heard  of  his  having  a  "spat"  with  a  brother  lawyer  in  the  court- 
room. As  a  jurist  his  success  was  eminent  from  the  beginning. 
His  written  opinions  while  on  the  supreme  bench  will  compare 
favorably  with  those  of  any  other  judge  who  has  filled  that 
exalted  position.  He  had  clearness  and  rapidity  of  conception, 
exhaustive  and  analytical  acumen,  concentration  and  grasp  of 
intellect  and  extraordinary  reasoning  powers.    He  had  an  easy 
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flow  of  language,  and  his  thoughts  and  words  seemed  to  come 
to  him  easily  together.  He  wrote  with  the  same  fluency  and 
readiness  of  language  that  he  spoke.  He  was  one  of  the  most 
scholarly  men  ever  in  public  life  in  Tennessee. 

Personally  Judge  Nicholson  was  a  very  lovable  man.  Like 
all  great  men  he  was  modest  and  retiring  and  always  mani- 
fested a  due  deference  for  the  opinions  of  others.  %  His  language 
was  always  chaste  and  pure.  One  who  was  with  him  all  his 
life,  from  his  youth  up,  said  that  he  never  heard  him  use  a 
vulgar  or  low  expression  in  his  life,  and  in  his  conversation  he 
used  such  language  as  would  be  proper  in  the  presence  of  refined 
ladies.  He  never  told  vulgar  anecdotes.  While  timid  and 
shrinking  he  was  a  man  of  great  moral  courage.  No  man  ever 
knew  him  to  falter  in  the  discharge  of  a  known  duty.  He 
always  had  the  courage  to  do  what  he  conceived  to  be  right  and 
his  duty.  He  was  not  a  member  of  any  church  at  the  time  of 
his  death,  and  yet  he  had  abundant  faith  in  the  promises  of 
our  holy  religion.    He  was  a  great  student  of  the  Bible. 

In  speaking  of  Dr.  Orman  not  long  before  his  death  he  said: 
"In  my  early  manhood  I  critically  examined  the  claims  of  the 
Bible,  and  I  concluded  then  that  it  was  a  book  of  divine  origin, 
and  have  never  yet  changed  my  opinion." 

One  who  knew  him  well  said:  "For  more  than  forty  years  he 
was  in  public  service,  and  I  know  no  more  honorable  tribute 
that  can  be  paid  to  the  integrity  of  his  official  life  than  to  record 
the  fact  that  while  the  traces  of  his  great  genius  and  industry 
are  to  be  found  in  the  judicial  and  political  annals  of  his  country , 
he  died,  after  so  long  a  period  of  faithful  service,  a  poor  man 
and  without  a  blot  upon  his  good  name." 
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LIFE  INSURANCE-SHALL  WE  HAVE  STATE  OR 

FEDERAL  SUPERVISION? 


BY  SAMUEL  BOSWORTH  SMITH,  OF  CHATTANOOGA. 

Ordinarily  the  discussion  of  such  a  topic  as  life  insurance 
might  be  considered  hardly  a  fitting  theme  for  a  meeting  of 
lawyers.  Under  existing  circumstances,  however,  I  hardly 
feel  that  any  apology  is  due  for  the  choice  of  my  subject. 

The  airing  of  Equitable  affairs  has  made  life  insurance  a 
matter  of  almost  universal  interest  and  comment,  while  the 
fact  that  Senator  Dryden,  President  of  the  great  Prudential 
Insurance  Company,  has  introduced  a  bill  in  the  United  States 
Senate  in  which  it  is  sought  to  have  interstate  life  insurance 
declared  interstate  commerce,  has  been  deemed  of  so  much 
importance  by  some  of  the  Bar  Associations  of  our  sister  States 
that  they  have  appointed  special  committees  to  look  into  the 
question  and  to  report  their  conclusions  to  the  bodies  which 
appointed  them. 

It  is  not  my  object  to  go  into  either  an  exhaustive  nor  a 
technical  discussion  of  my  topic,  but  only  to  briefly  touch  upon 
the  proposition  from  three  points  of  view. 

First — The  historical.  Discussing  the  attempts  which  have 
been  made  to  bring  about  Federal  supervision. 

Second — The  practical.  Is  Federal  supervision  greatly  to 
be  desired?  And 

Third — The  legal.  Is  supervision  of  insurance  one  of  the 
powers  delegated  to  the  national  government? 

State  supervision  of  insurance  originated  in  Massachusetts 
in  1855.  Following  the  erection  of  the  Massachusetts  Depart- 
ment the  other  States  fell  in  line  with  their  own.  theories  as  to 
the  proper  methods  of  inspection,  regulation  and  taxation  of 
these  institutions,  which  were  beginning  to  give  some  intima- 
tion of  the  growth  to  which  they  have  in  our  day  attained. 
Naturally  such  inspection  and  regulation  being  a  new  idea,  the 
rules  and  regulations  of  the  .different  States  differed  widely, 
and  the  insurance  companies  which  had  begun  business  in  these 
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States  without  supervision  began  very  soon  to  chafe  under 
what  they  considered,  and  in  many  instances  rightfully  con- 
sidered, unjust  and  oppressive  surveillance. 

The  first  step  looking  toward  national  supervision  took  the 
form,  in  1865,  of  an  address  to  Congress  from  some  of  the  lead- 
ing companies  asking  for  legislation  looking  to  relief  from 
oppressive  supervision,  legislation  and  taxation. 

In  1868  a  bill  was  introduced  in  Congress,  evidently  suggested 
by  the  recently  invented  National  Bank  Act,  seeking  to  con- 
cede to  insurance  companies  the  privilege  of  incorporating  as 
Federal  corporations,  with  privileges  and  immunities  similar 
to  those  of  the  National  Banks.  Naturally,  as  the  peculiar  rea- 
son for  the  existence  of  National  Banks  applied  to  National 
Banks,  and  to  National  Banks  alone,  the  bill  to  create  National 
Insurance  Companies  found  an  early  grave. 

During  the  early  seventies,  and  even  down  into  the  eighties, 
the  life  of  the  insurance  company  was  hard.  The  business 
was  comparatively  in  its  infancy;  each  insurance  financier 
that  was  developed  had  his  theories  and  ideas  for  reducing  the 
cost  to  the  policy-holder  and  the  returns  to  the  stockholder, 
and  failures  were  many  and  severe.  These  failures  were  easily 
attributed  to  vicious  State  legislation,  and  every  fellow  who 
did  not  succeed,  as  well  as  every  one  who  did  succeed  in  main- 
taining his  company,  but  who  failed  to  give  the  policy-holder 
as  much  as  he  had  promised,  cried  loud  and  long  against  the 
crime  of  State  supervision.  It  was  easy,  and  it  is  easy,  to  say 
that  results  would  be  better  if  things,  over  which  we  have  no 
control,  were  changed. 

The  Supreme  Court,  however,  in  186S,  soon  after  the  intro- 
duction of  this  first  bill,  handed  down  its  opinion  in  the  case 
of  Paiil  v.  Virginia,  holding  that  insurance  was  not  commerce, 
and  this  seemed  so  decisive  of  the  case  that  no  further  attempt 
at  Federal  legislation  was  made  until  1892,  when  Mr.  John  M, 
Pattison,  President  of  the  Union  Central  Life  Insurance  Com- 
pany and  member  of  Congress  from  Ohio,  introduced  a  bill 
having  in  view  the  object  of  the  bill  of  1868,  the  Federal  super- 
vision of  insurance.  But  he  approached  the  subject  in  an  entirely 
different  way,  and  his  bill  is  the  real  foundation  for  the  bills 
which  have  been  subsequently  introduced.    By  the  terms  of 
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the  Pattison  measure  all  interstate  insurance  was  to  be  made 
interstate  commerce;  a  National  Commissioner  of  Insurance 
was  to  be  appointed;  a  National  Bureau  of  Insurance  was 
quite  elaborately  planned;  State  supervision  of  business  in 
the  home  State  of  the  company  was  to  be  retained,  but  for  all 
interstate  business  National  supervision  was  to  be  exclusive. 
This  bill  also  failed,  Congress  having  had,  up  to  the  present 
time,  the  grace  to  follow  the  opinion  of  the  United  States  Supreme 
Court,  and  having  therefore  declined  to  pass  a  bill  which,  under 
repeated  decisions  of  that  court,  would  be  unconstitutional. 

The  proposition  next  appears  in  a  bill  introduced  by  request 
in  1898  by  Senator  Piatt,  of  Connecticut.  This  bill  followed 
the  Pattison  bill  in  its  main  lines ;  declaring  interstate  insurance 
interstate  commerce,  and  erecting  an  insurance  division  of  the 
Treasury  Department.  This*  bill  departed  from  those  which 
had  gone  before  it  in  one  radical  particular,  in  that  it  provided 
that  the  solvency  of  the  company  should  be  tested  by  the  laws 
of  the  State  of  its  organization.  This  act,  like  its  predecessors, 
failed  of  passage,  and  the  subject  again  lay  dormant  in  the 
halls  of  Congress  until  the  last  session. 

In  December,  1904,  Mr.  Morrell  introduced  into  the  House 
a  bill  providing,  in  a  few  words,  that  the  Bureau  of  Corpora- 
tions of  the  Department  of  Commerce  and  Labor  should  pre- 
scribe and  enforce  suitable  regulations  for  the  transaction  of 
the  business  of  insurance  in  all  cases  wherein  such  business 
shall  include  a  contract  or  agreement  between  citizens  of  differ- 
ent States,  such  regulations  to  be  subject  to  modification, 
alteration  or  repeal  by  Congress  at  any  time,  and  to  be  enforcep 
under  such  penalties  only  as  Congress  shall  from  time  to  time 
prescribe.  The  bill  further  provided  for  the  appointment,  by 
the  Secretary'  of  Commerce  and  Labor,  of  a  Superintendent 
of  Insurance,  to  be  subordinate  to  the  Commissioner  of  Cor- 
porations, at  a  salary  of  $3,000  a  year.  This  bill  does  not  seem 
to  have  been  seriously  pushed,  and  in  February,  1905,  a  bill 
was  introduced  in  the  Senate  by  Mr.  Dryden,  President  of  the 
Prudential  Insurance  Company,  which  undoubtedly  embodies 
the  ideas  of  the  great  insurance  companies  on  the  subject  of 
supervision.  This  bill  takes  the  form  of  an  amendment  to  the 
act  to  establish  the  Department  of  Commerce  and  Labor; 
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it  provides,  in  as  few  words  as  possible,  that  there  shall  be  in 
the  Bureau  of  Corporations  an  officer  called  the  Superintendent 
of  Insurance,  in  charge  of  the  Bureau  to  be  called  the  Division 
of  Insurance,  who  shall  be  appointed  by  the  President  for  a 
term  of  four  years.  Mr.  Dryden  then,  by  a  sweep  of  the  pen, 
provides  "That  policies  of  insurance  are  hereby  deemed  articles 
of  commerce  and  instrumentalities  thereof."  Further,  that 
"The  delivery  by  said  corporations  of  said  contracts  of  insur- 
ance from  the  State,  Territory  or  county  of  the  locality  to  the 
citizens,  corporations  or  other  persons  located  in  other  States, 
Territories  or  nations,  the  transmission  by  the  insured  from 
such  other  States,  Territories  or  nations  of  the  premiums  or 
other  valuable  consideration  for  said  policies  to  the  home  office 
of  the  company,  in  the  State,  Territory  or  nation  of  the  locality 
if  and  when  said  locality  is  situated  in  another  State,  nation 
or  Territory,  and  the  transmission  by  said  insurance  company 
from  the  home  office  to  the  insured  in  other  States,  Territories 
or  foreign  nations  than  that  of  the  locality,  of  any  sums  of  money 
which  from  time  to  time  shall  become  due  to  the  insured  on  said 
contracts  of  insurance,  are  hereby  declared  and  deemed  to  be 
transactions  in  interstate  or  foreign  commerce  as  the  case  may 
be."  In  the  broadest  way  the  bill  proceeds  to  give  to  the  Su- 
perintendent of  Insurance,  subject  only  to  the  approval  of  the 
Secretary  of  the  Department  of  Commerce,  the  power  to  fix 
fees,  establish  rules  and  regulations  for,  and  to  pass  upon  the 
solvency  of  all  companies  engaged  in  interstate  insurance. 

These  various  bills  very  fairly  express  the  general  advance 
of  the  demands  of  the  great  insurance  companies. 

If  constitutional,  there  was  no  grave  objection  to  the  bill 
of  1868.  Its  object  was  simply  to  give  the  right  to  insurance 
companies  to  incorporate  as  Federal  institutions.  Its  passage 
would  not  have  prevented  State  insurance  companies  any  more 
than  the  National  Banking  Act  prohibited  State  banks. 

Passing  over  the  twenty -four  years  from  1868  to  the  Patti- 
son  bill  of  1892,  we  see  a  great  change. 

In  the  Pattison  bill  the  privilege  of  the  State  charter  with 
immunity  from  State  taxation  and  regulation  is  sought.  This 
bill  was  the  creation  of  the  life  insurance  president  of  1892, 
and  while  broad  in  its  scope  it  was  still  quite  specific  in  its  details, 
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and  under  its  terms  it  was  at  least  possible  to  forecast  what 
the  regulations  of  the  National  Insurance  Commissioner  would  be. 

The  Piatt  bill  of  1898  was  not  framed  by  a  president  of  an 
insurance  company,  but  by  a  gentleman  who  had  been  for 
many  years  deeply  interested  in  insurance  as  a  science  and  in 
Federal  supervision  as  a  hobby.  The  bill  in  many  of  its  pro- 
visions was  crude,  but  it  had  one  fundamental  point  of  fair- 
ness, in  that  it  required  the  National  Department  to  take  the 
law  of  the  State  of  the  corporation  as  the  law  by  which  it  should 
be  judged  by  the  Federal  Commissioner.  Under  this  provi- 
sion the  insurance  company  which  had  organized  and  launched 
itself  under  conditions  and  laws  with  which  it  was  familiar, 
had  the  assurance  of  the  protection  of  these  same  laws  and  con- 
ditions, and  the  change  from  the  State  to  the  Federal  control 
would  have  simply  meant  the  change  in  an  official,  not  in  the 
law.  At  the  time  the  Piatt  bill  was  framed  this  clause  seemed 
altogether  above  criticism,  since  that  time  the  country  has 
been  flooded  with  interstate  trust  companies  from  New  Jersey, 
and  we  can  see  now  the  danger  in  such  a  clause  which  was  not 
then  appreciated,  as,  under  it,  a  dishonest  commonwealth 
might  make  itself  the  mother  and  foster  mother  of  every  bas- 
tard wildcat  insurance  scheme  which  might  enter  the  brain  of 
frenzied  financiers,  and,  the  Federal  Department  being  bound 
by  the  State  law,  and  the  States  in  general  being  bound  to  admit 
all  interstate  companies,  there  would  be  no  method  provided 
for  killing  the  financial  fraud. 

Coming  to  the  Dry  den  bill,  the  bill  of  the  Prudential  Insur- 
ance Company.  What  have  we?  We  have  State  supervision 
eliminated;  we  have  a  political  official  who  is  given  carte 
blanche  to  fix  rules  and  regulations  to  suit  himself,  or  to  suit 
his  owners,  as  the  case  may  be;  we  have  the  power  given  to 
this  political  individual  to  provide  arbitrary  tests  of  solvency 
for  the  benefit  of  a  few  companies ;  we  have  a  man  who  can  fix 
the  basis  on  which  interest  on  the  reserve  shall  be  compounded, 
and  therefore  he  will  have  the  practical  power  of  fixing  the 
rates;  we  have  a  politician  who,  to  all  intents  and  purposes, 
would  be  Legislature  and  Supreme  Court  in  all  practical  ques- 
tions touching  the  conduct  of  the  insurance  company,  and  the 
rulings  of  this  man  would  be  binding  upon  the  States.  His 
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ruling  might  be  absolutely  adverse  to  the  Massachusetts  Insur- 
ance Department  and  to  the  laws  of  Massachusetts,  the  recog- 
nized standard  of  strict  insurance  inspection  in  this  country; 
yet  Massachusetts  would  be  helpless;  they  might  override 
every  idea  of  the  Department  of  Tennessee,  which  ranks  second 
in  the  United  States,  which  has  had  long  and  varied  experience 
under  competent  heads;  they  might  force  upon  Tennessee 
companies  which  our  legislation  and  our  Department  had 
rigidly  excluded ;  might  shut  from  our  doors  that  form  of  com- 
pany which  we  would  most  desire,  yet  our  will,  our  judgment, 
would  be  as  naught  before  the  dictum  of  one  who  might  be  a 
mere  political  henchman.  And  looking  at  the  whole  scheme 
fairly  and  squarely,  where  would  be  the  real  advantage,  to  the 
public,  of  Federal  supervision;  of  creating  insurance  inter- 
state commerce;  of  taking  from  the  States  the  power  of  regu- 
lation, taxation  and  control?  Has  Federal  supervision  proven 
so  successful,  State  control  such  a  failure,  that  there  can  be  but 
one  side  to  the  question?  Take  our  National  Banks,  it  is  a 
matter  of  common  remark  that  the  bank  examiner  never 
finds  anything  the  matter  until  the  bank  is  insolvent.  Despite 
the  boasted  strength  of  the  National  Bank,  twenty-six  failed 
in  the  fiscal  year  of  1903-1904;  six  resumed  business;  twenty 
were  insolvent.  In  the  past  decade  142  National  Banks  failed, 
nearly  three  per  cent  of  those  now  in  being.  I  speak  only  of 
the  failures,  not  of  the  liquidations.  In  the  past  fifteen  years 
269  National  Banks  have  failed,  or  about  five  per  cent  of  the 
total  number  in  existence. 

Looking  to  the  "Old  Line"  insurance  companies  with  their 
State  supervision,  we  fail  to  find  one  failure  in  the  last  ten 
years,  we  find  but  one  since  1890.  As  there  are  something  over 
a  hundred  of  such  companies  now  in  business,  we  find  less  than 
one  per  cent  of  failures  in  fifteen  years,  as  against  five  per  cent 
of  National  Bank  failures  during  the  same  period.  Has  the 
success  of  the  Interstate  Commerce  Commission  been  such  as 
to  invite  its  extension  over  business  in  general? 

If  the  ordinary  citizen  be  asked  his  opinion  as  to  the  greatest 
problem  of  the  country  and  of  the  hour,  the  chances  are  strong 
that  his  answer  will  be  "the  trusts."  No  one  questions  the 
will  of  the  great  insurance  interests  to  create  an  insurance  trust. 
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should  the  opportunity  present  itself.  Up  to  date  it  has  never 
been  possible  to  complete  the  formation  of  such  a  trust,  though 
rumor  has  had  it  for  a  long  time  that  there  exists  a  "community 
of  interest"  arrangement  among  certain  of  the  great  companies. 
So  long  as  there  is  State  supervision  and  State  regulation, 
such  a  trust  is  impossible.  Make  insurance  interstate  com- 
merce and  such  a  result  is  inevitable.  This  may  sound  like 
demagogy,  but,  looking  over  the  industrial  field,  it  will  be  found 
that  every  trust  is  engaged  in  interstate  commerce  and  is  able 
to  sustain  itself  because  of  a  really  necessary  and  beneficent 
clause  in  the  National  Constitution;  that  in  those  industries 
and  pursuits,  in  the  great  financial  enterprises  which  do  not 
come  under  the  commerce  clause  of  the  Federal  Constitution, 
that  is  not  a  trust ;  there  never  was  a  trust  and  there  will  never 
be  a  trust  until  and  unless  State  lines  are  obliterated. 

Looking  at  the  pressure  now  being  brought  for  the  central- 
izing of  all  regulation  in  one  department,  one  is  reminded  of  a 
little  recent  history. 

Most  of  us  have  read  of  and  remember  that  master  stroke  of 
finance  by  which  a  small  body  of  men  were  to  control  in  per- 
petuam  a  great  insurance  company  and  a  great  trust  company, 
with  practically  not  a  dollar  in  either  concern.  The  plan  was 
to  largely  increase  the  stock  of  the  trust  company  and  to  put 
it  on  the  market  at  a  very  high  figure;  this  stock,  together 
with  the  stock  of  the  trust  company  already  outstanding,  and 
which  was  owned  by  the  controlling  stockholders  and  directors 
of  the  insurance  company,  was  to  be  bought  by  the  insurance 
company.  The  insurance  company's  directors  thus  were  to 
make  a  handsome  trade  in  their  stock,  and  as  directors  of  the 
insurance  company  they  would  control  the  trust  company, 
to  which  they  were  to  elect  themselves  directors.  The  trust 
company,  now  having  a  large  surplus  by  reason  of  its  sale  to 
the  insurance  company,  would  be  in  pressing  need  of  finding 
an  investment.  What  could  be  more  advantageous  than  the 
controlling  stock  in  the  insurance  company,  which  could  be 
bought  from  the  directors  of  the  trust  company  and  of  the 
insurance  company  if  enough  were  paid  for  it?  This  purchase 
being  made,  the  trust  company  would  own  the  control  of  the 
insurance  company,  and  would,  through  its  directors,  elect 
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the  directors  of  the  insurance  company,  and  vice  versa.  By 
this  simple,  though  unique  plan,  the  directors  in  these  two 
massive  corporations  would  sell  out  their  own  holdings  at  enor- 
mous profits  and  still  retain  for  all  time  the  absolute  control  of 
both  corporations.  This  was,  in  rough  and  in  brief,  the  scheme. 
This  well  laid  plan  was  scotched  by  the  Insurance  Commis- 
sioner of  Massachusetts,  although  the  insurance  company  in 
question  was  domiciled  in  New  Jersey. 

At  the  next  Senatorial  election,  after  the  Massachusetts  De- 
partment had  been  so  rude  as  to  interfere  with  so  neat  a  plan 
of  high  finance,  the  President  of  this  same  insurance  company 
is  elected  to  the  United  States  Senate,  and  has  hardly  well 
warmed  his  seat  before  introducing  a  bill  which  is  intended  to 
take  from  the  Massachusetts  Commissioner,  and  from  all  other 
commissioners,  the  power  of  interfering  with  the  plans  of  the 
"Big  Four"  of  life  insurance. 

The  States  are  learning  that  it  does  not  pay  to  be  too  severe 
upon  the  insurance  companies.  If  they  are  too  severe  the 
companies  can  withdraw  from  the  State,  and  this  remedy  has 
more  than  once  been  resorted  to. 

It  is  true  that  taxation  is  too  high — entirely  too  high.  It 
is  also  true  that,  as  a  rule,  the  consumer  pays  the  tax,  yet  even 
from  this  standpoint  the  burden  upon  the  individual  policy- 
holder is  not  great.  If  we  can  assume,  and  the  assumption  is 
a  violent  one  in  most  instances,  that  the  policy-holder  would 
get  the  benefit  of  every  cent  of  tax  saved  by  eliminating  State 
taxation  the  saving  upon  his  premium  could  in  no  case  be  over 
two  per  cent,  which  is  as  nothing  if  the  State  supervision  can 
possibly  avoid  evils  which  might  arise  under  a  one  man  admin- 
istration. 

If  the  Equitable  tangle  be  pointed  to  as  an  example  of  weak- 
ness in  State  supervision,  a  moment's  thought  will  demonstrate 
that  this  argument  is  really  for,  not  against,  the  State  idea.  It  is 
true  that  monumental  graft  has  apparently  gone  on  under  the 
closed  eyes  of  the  New  York  Insurance  Department.  It  is 
equally  true  that  Superintendent  Hendricks  is  a  man  of  quite 
the  calibre  one  might  expect  to  find  in  the  National  Superin- 
tendent's office.  It  has  been  charged  for  a  long  time  that  the 
New  York  Insurance  Department  was  owned  by  the  great 
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corporations  of  that  State.  It  is  believed  to  be  true  that  Hen- 
drick's  last  report  on  the  Equitable  was  not  given  to  the  world 
until  it  had  been  edited  by  the  Republican  machine,  and  par- 
ticularly by  Odell.  To-day  Higgins  is  claiming  that  Odell 
has  used  this  method  of  weakening  the  Governor's  position. 
At  this  writing  it  seems  that  District  Attorney  Jerome  has  at 
last  succeeded  in  procuring  a  copy  of  the  testimony  taken  in 
the  Equitable  investigation,  though  he  succeeded  only  after 
pressure  of  public  opinion  had  been  brought  to  bear  on  the 
Insurance  Department.  All  this,  and  much  more,  is  doubtless 
true,  but  the  Insurance  Departments  of  the  other  States  are 
vigilantly  watching  developments;  the  chosen  men  at  the 
head  of  some  fifty  departments  are  seeking  distinction  in  pro- 
tecting the  interests  of  the  policy-holders  of  their  States.  What 
has  happened  in  this  instance  in  Albany  has  happened  and  will 
happen  again  in  Washington.  If  Albany  flickers,  half  a  hun- 
dred independent  departments  are  entitled  to  a  "look  in"  and 
an  investigation;  should  Washington  fail,  this  is  the  end  of  it. 
If  Chairman  Paul  Morton  is  being  protected  by  the  Republican 
machine  in  New  York,  Vice-President  Paul  Morton  of  the 
rebating  Santa  Fe  was  none  the  less  well  protected  by  the 
administration  at  Washington. 

■ 

The  corporation  or  the  individual  who  has  nothing  to  hide 
invites  publicity.  The  eyes  of  the  State  Departments  are 
dreaded  only  by  those  who  have  something  to  hide.  Foreign 
inspection  is  dreaded  by  many  concerns  because  they  have  no 
pull  with  the  foreign  inspector.  Let  him  remain.  The  dread 
of  him  must  do  more  good  than  his  cost  can  do  harm. 

This  brings  us  to  the  legal  question.  Would  Federal  super- 
vision of  insurance  be  a  constitutional  exercise  of  the  national 
power?  The  negative  would  seem  to  be,  in  the  light  of  the 
decisions,  the  only  possible  answer  to  this  question.  The 
clause  of  the  Constitution,  and  the  only  clause,  under  which  it 
is  claimed  that  Federal  jurisdiction  might  be  invoked  is  the 
commerce  clause:  "The  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States 
and  with  the  Indian  tribes." 

It  is  not  necessary  to  go  into  a  dissertation  as  to  what  is 
'  interstate  commerce,  as  our  courts  have  definitely  decided  that 
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insurance  cannot  be  such  commerce.  The  leading  case  upon 
this  point  seems  to  leave  nothing  unsaid.  Decided  in  1868  in  an 
able  opinion  by  Mr.  Justice  Field,  Paul  v.  Virginia*  has  been 
many  times  followed,  never  departed  from. 

A  well  known  writer  upon  the  Federal  power  over  commerce, 
has  thus  digested  and  commented  upon  this  famous  case: 

t'The  next  attempt  to  extend  the  meaning  of  the 
term  commerce  is  found  in  the  case  of  Paul  v.  Virginia. 
The  State  of  Virginia  passed  a  law  requiring  all  insurance 
companies  not  incorporated  in  the  State  to  take  out  a 
license  before  doing  business.  To  obtain  this  license  cer- 
tain taxes  and  other  conditions  were  imposed.  The  act  was 
a  discrimination  in  favor  of  home  insurance  companies. 
One  Paul,  an  agent  of  several  New  York  companies, 
neglected  to  conform  to  the  conditions  necessary  to  obtain 
a  license  from  the  State,  but  nevertheless  persisted  in 
acting  as  the  company's  agent.  He  was  indicted  and 
fined  in  the  State  courts,  and  appealed  to  the  Supreme 
Court  of  the  United  States.  One  of  the  grounds  for 
appeal  was  that  the  law  of  Virginia  intrenched  on  the 
power  of  Congress  to  regulate  commerce.  This  brought 
the  following  question  before  the  court:  Is  one  engaged 
in  interstate  business  who  is  within  the  State  an  agent 
of  a  corporation  organized  under  the  laws  of  another 
State,  soliciting  insurance  on  the  buildings  within  the 
State?  Paul  was  an  agent  for  a  corporation.  It  is  a  well 
settled  rule  of  international  law  that  a  corporation  can 
have  no  existence  in  a  foreign  country  except  by  the 
express  or  implied  permission  of  the  laws  of  that  country. 
In  this  respect  the  different  States  of  the  Union  are  like 
distinct  nations.  A  corporation  organized  in  one  State 
can  exercise  its  corporate  power  in  another  only  by  the 
comity  of  the  latter.  There  are,  however,  two  exceptions 
to  this  statement:  First,  where  the  corporation  has 
been  vested  by  the  Federal  Government  with  the  execu- 
tion of  one  of  its  expressed  or  implied  powers;  second, 
where  the  corporation  is  engaged  in  interstate  business. 
Thus  Mr.  Justice  Field,  in  his  opinion  in  the  case  under 
discussion,  said:  'There  is  nothing  in  the  fact  that  the 
insurance  companies  of  New  York  were  corporations  to 
impair  the  force  of  the  argument  of  counsel,  that  being 
engaged  in  interstate  commerce  they  had  the  right  to 


*  8  Wall.,  168. 

f  Lewis  Federal  Power  Over  Commerce. 
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do  business  in  any  State  in  the  Union.'  But  the  learned 
judge  goes  on  to  say  :  'The  defect  of  the  argument  lies 
in  the  character  of  their  business.  Issuing  a  policy  of  in- 
surance is  not  a  transaction  of  commerce.  .  .  .  They 
are  like  other  personal  contracts  between  the  parties 
which  are  completed  by  their  signature  and  the  transfer 
of  the  consideration.  Such  contracts  are  not  interstate 
transactions,  though  the  parties  may  be  domiciled  in 
different  States.  The  policies  do  not  take  effect,  are  not 
executed  contracts  until  delivered  by  the  agent  in  Vir- 
ginia. .  .  .  They  do  not  constitute  a  part  of  the  com- 
merce between  the  States  any  more  than  the  contract 
for  the  purchase  and  sale  of  goods  in  Virginia  by  a  citizen 
of  New  York  whilst  in  Virginia  would  constitute  a  portion 
of  such  commerce.'  In  determining  whether  a  partic- 
ular contract  forms  a  transaction  of  interstate  commerce, 
we  must  not  look  at  the  domicile  of  the  parties  or  where 
the  contract  is  made,  but  where  it  is  to  be  performed.  It 
is  the  performance  which  is  the  intercourse ;  the  contract 
is  simply  the  preparation  of  that  performance.  It  can- 
not be  disputed,  for  instance,  but  that  a  contract  by  A, 
of  Pennsylvania,  to  leave  C,  of  San  Francisco,  $1,000  in 
his,  A's,  will,  would  be  determined  by  the  laws  of  Penn- 
sylvania. Only  those  contracts  in  whose  performance 
interstate  business  is  transacted  are  under  the  control 
of  Congress.  A  contract  of  insurance  while  made  by  a 
corporation  of  one  State  and  a  citizen  of  another  was  to 
be  performed  by  paying  money  in  the  State  of  Maryland 
if  a  house  in  that  State  was  destroyed  by  fire.  The  loan- 
ing or  payment  of  money  in  itself  cannot  be  a  transaction 
in  interstate  commerce,  for  it  always  must  be  paid  at  a 
particular  place.  The  decision  in  Paul  v.  Virginia  has 
received  the  repeated  approval  of  the  court  which  pro- 
nounced it.  The  soliciting  of  insurance  on  property  in 
the  State  cannot  ever  be  interstate  business  or  com- 
merce." 

As  stated,  the  decision  in  Paul  v.  Virginia  has  been  several 
times  affirmed  and  approved  by  the  court  which  rendered  it* 
and  has  been  followed  in  numerous  other  decisions,  both  State 
and  Federal. 

A  similar  opinion  was  expressed  by  the  House  of  Lords  in 
the  case  of  Citizens  Ins.  Co.  v.  Parsons.    The  question  in  this 


*See  Ducat  v.  Chicago,  10  Wall.,  410;  Home  Ins.  Co.  v.  Morse,  20 
Wall.,  445;  Doyle  v.  Ins.  Co.,  94  W.  S.,  535. 
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case  concerned  the  validity  of  a  regulation  of  insurance  busi- 
ness by  the  Province  of  Quebec,  which,  by  the  provisions  of 
the  British-North  American  Act,  is  without  jurisdiction  over 
interprovincial  regulation  of  trade  and  commerce.  The  court 
says  that  the  business  of  insurance, 

"when  carried  on  for  the  sake  of  profit,  may,  no  doubt, 
in  some  sense  of  the  word,  be  called  trade,  but  contracts 
of  indemnity  made  by  insurers  can  scarcely  be  called  trad- 
ing contracts,  nor  were  insurers  who  made  them  held  to 
be  'traders'  under  the  English  bankruptcy  laws."f 

There  is  also  a  long  line  of  decisions  excluding  from  inter- 
state commerce  transactions  involving,  as  does  insurance,  the 
matter  of  contracts. 

In  Nathan  v.  Louisiana  it  was  said  that  a  broker  dealing 
in  foreign  bills  of  exchange  was  not  engaged  in  commerce,  but, 
like  the  ship  builder,  was  engaged  in  supplying  an  instrument 
of  commerce.  % 

• 

"The  business  of  a  commercial  agency  in  procuring 
and  supplying  information  of  the  standing  of  merchants 
•  is  not  commerce,  and  a  tax  thereon  is  not  in  conflict  with 
the  commerce  clause.  Nor  is  the  business  of  a  building 
and  loan  association,  nor  of  loaning  money,  nor  of  deal- 
ing in  foreign  lands,  nor  of  conducting  a  manufacturing 
establishment  in  another  State.  "§ 

It  is  conceded  by  those  who  are  pushing  the  idea  of  Federal 
supervision  that  Paul  v.  Virginia  seems  to  dispose  of  the  ques- 
tion, and  that  adversely  to  the  right  of  such  supervision.  But 
those  advocates  seek  to  make  a  distinction  between  the  Supreme 
Court  holding  as  an  abstract  proposition  that  insurance  is  not 
interstate  commerce,  and  the  probable  action  of  the  same  court 
in  passing  upon  a  Congressional  bill  declaring  it  to  be  such 
commerce. 

Mr.  Dry  den,  in  an  address  delivered  in  1904,  adopts  the 
language  of  that  well  known  advocate  of  National  supervision, 

f  Prentiss  &  Eagen  Commerce  Clause,  p.  47;  Ins.  Co.  v.  Parsons, 
7  L.  R.  App.  Cases,  111;  Parsons  v.  Ins.  Co.,  4  A.  P.  Can.  App.,  103. 

X  8  How.,  73;  Cases  cited  in  Prentiss  &  Eagen,  p.  4G. 

§  Cases  cited  in  Prentiss  &  Eagen,  p.  55. 

10 
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the  "Spectator,"  quoting  from  an  article  in  an  issue  of  that 
journal  of  January,  1898,  as  follows: 

"It  seems  clear  that  it  is  the  duty  of  Congress  to  so 
legislate,  from  time  to  time,  as  to  keep  the  laws  of  the 
country  abreast  with  modern  ideas  and  to  accord  recog- 
nition to  everything  that  will  stimulate  and  facilitate 
interest  to  commerce  and  friendly  and  business  intercourse 
between  the  citizens  of  the  different  States.  The  growth 
of  the  country  and  its  development  in  wealth  and  pros- 
perity are  dependent  upon  its  so  doing.  It  has  tlie 
power  most  unquestionably  under  the  Constitution  to  desig- 
nate the  factors  that  go  to  make  up  interstate  commerce,  and 
to  legislate  for  their  regulation  and  supervision.  It  has 
so  legislated  regarding  railroad  and  steamboat  transpor- 
tation, regarding  banking,  telegraph  lines,  etc.,  and  it 
has  but  to  declare  insurance  to  be  a  necessary  factor  of 
interstate  commerce  to  have  it  recognized  as  such  by  the 
courts  of  the  country." 

Has  Congress  the  unquestionable  power,  under  the  Con- 
stitution, to  designate  the  factors  that  go  to  make  up  interstate 
commerce  and  to  legislate  for  their  regulation  and  supervision? 
I  hope  and  believe  that  it  has  no  such  power.  If  we  concede 
that  Congress  has  the  right,  by  a  word,  to  make  that  interstate 
commerce  which  otherwise  is  not  interstate  commerce,  we 
wipe  out  State  lines  entirely  so  far  as  business  enterprises  are 
concerned  which  may  not  be  exclusively  confined  to  one  State. 
While  the  Supreme  Court  seems  to  have  never  had  the  oppor- 
tunity of  passing  directly  upon  this  question,  it  has  passed 
upon  its  converse  and  has  held,  to  quote  from  a  distinguished 
authority,  that 

"the  question,  what  articles  are  legitimate  subjects  of 
trade  and  commercial  intercourse,  is  determined  by  the 
general  commercial  usage  of  the  world,  and  does  not'  de- 
pend upon  the  declaration  of  any  State.  The  necessity 
of  this  rule  is  apparent.  If  Congress  could  regulate  only 
those  subjects  which  the  States  decided  were  proper 
subjects  of  Federal  regulation,  the  power  of  the  States 
would  be  paramount  to  the  power  of  Congress."* 

The  question  as  to  what  articles  are  legitimate  subjects  of 
trade  and  commercial  intercourse  being  determined  by  the 

*  Prentiss  &  Eagen  Com.  Clause,  p.  49,  and  cases  cited. 
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general  commercial  usage  of  the  world,  Congress  could  no  more 
make  that  interstate  commerce  which  the  courts  have  held, 
under  the  commercial  usage  of  the  world,  to  be  not  interstate 
commerce,  than  the  States  could  take  by  legislation  from  the 
category  of  interstate  commerce  that  which  is  accepted  by 
commercial  usage  to  be  interstate  commerce.  There  was  a 
time  when  it  might  have  been  plausibly  argued  that  the  decision 
in  Paul  v.  Virginia  was  not  of  binding  authority,  because  at 
the  time  of  the  decision  no  act  had  been  passed  by  the  Federal 
Government  regulating  insurance,  and  that  therefore  the  mat- 
ter of  insurance  was  still  under  State  control.  For  a  long  time 
this  contention  was  made,  that  the  State  could  regulate  until 
Congress  took  action.  But  as  early  as  1851  in  the  well  known 
case  of  Cooky  v.  Port  Wardens*  seventeen  years  before  the 
decision  of  Paul  v.  Virginia,  the  Supreme  Court  held  that 
"the  subjects,  indeed,  upon  which  Congress  can  act  under  this 
power  are  of  infinite  variety,"  requiring  for  their  successful 
management  different  plans  or  modes  of  treatment.  Some  of 
them  are  national  in  their  character  and  admit  and  require 
uniformity  of  regulation,  applying  alike  to  all  the  States,  others 
are  local  or  are  mere  aids  to  commerce,  and  can  only  be  prop- 
erly regulated  by  provisions  adapted  to  their  special  circum- 
stances and  localities.  In  the  former  class  may  be  mentioned 
all  that  portion  of  commerce  with  foreign  countries  or  between 
the  States,  which  consists  in  the  transportation,  purchase, 
sale  or  exchange  of  commodities.  Here  there  can  of  necessity 
be  only  one  system  or  plan  of  regulations  and  that  Congress 
alone  can  prescribe.  Its  non-action  in  such  cases  with  respect 
to  any  particular  commodity  or  mode  of  transportation  is  a  decla- 
ration of  its  purpose  that  the  commerce  in  that  commodity  or  by 
that  means  of  transportation  shall  be  free. 

And  this  has  been  the  consistent  stand  of  the  court  to  this 
day,  that,  in  the  absence  of  Congressional  action,  commerce 
must  be  free  and  that  interstate  commerce  cannot  be  taxed,  f 


*  53  U.  S.,  — ;  12  How.,  299. 

t  See  exhaustive  treatise  in  Bowman  v.  R.  R.,  125  U  S.,  465,  that 
interstate  commerce  cannot  be  taxed,  and  Robbins  v.  Taxing  Dist.,  120 
U.  S.,  49;  Stockton  v.  R.  R.,  32  Fed.,  9-17. 
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These  propositions  are  not  only  not  answered  by  the  advo- 
cates of  Federal  supervision,  but  they  are  hardly  dodged.  Their 
argument  reduces  itself  to  simple  propositions,  that  insurance 
is  a  great  business,  national  in  its  character,  and  should  not  be 
hampered  by  State  laws,  and  that,  while  the  Supreme  Court 
has  consistently  held  that  insurance  is  not  interstate  commerce 
it  has  never  held  a  Congressional  Act  declaring  it  to  be  such, 
to  be  beyond  the  powers  of  Congress.  If  Congress  can  change 
the  character  of  a  business  by  a  declaration,  if  it  can  declare  a 
contract  of  insurance  to  be  interstate  commerce,  it  is  but  a 
step  for  it  to  declare  that  all  the  varied  pursuits  which  our 
highest  courts  have  held  to  be  purely  State  matters,  to  be  also 
interstate  commerce  and  therefore  not  subject  to  tax,  license 
or  regulation  by  the  States.  Then  has  centralization  triumphed 
indeed,  and  the  American  idea  of  the  sovereign  State  is  but  a 
memory  of  a  passed  generation. 

The  passage  of  such  a  bill  would  precipitate  litigation,  and 
it  might,  and  probably  would  be,  years  before  the  companies 
would  know  just  where  they  stood  and  by  whom  they  were 
controlled.  In  the  meantime  irreparable  wrong  might  be  done 
which  no  final  decision  could  cure. 
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JOHN  FORD  HOUSE. 


BY  MICHAEL  SAVAGE,  OF  CLARKSVILLE. 

John  Ford  House  was  born  in  Williamson  County,  Tenn., 
on  the  9th  day  of  January,  1827;  his  grandparents  were  from 
North  Carolina,  and  became  citizens  of  the  territory  now  com- 
prising the  State  of  Tennessee  before  it  was  ceded  to  the  Fed- 
eral Government  by  the  State  of  North  Carolina.  They  were 
well-to-do  farmers,  and  ranked  among  the  best  people  of  Middle 
Tennessee.  His  mother  was  Margaret  S.  Warren,  a  descendant 
of  prominent  Virginia  families.  His  father  died  when  he  was 
but  a  boy,  and  his  care  and  education  devolved  upon  his  mother. 
The  basis  of  his  education  was  acquired  under  that  eminent 
educator,  Edwin  Paschall,  a  man  of  superior  talents,  who 
ranked  with  the  best  educators  of  the  land  in  his  day.  He  also 
attended  Transylvania  University,  near  Lexington,  Ky.,  but 
because  of  his  mother's  inability  to  continue  him  longer  in  that 
institution  he  was  forced  to  close  his  course  at  the  end  of  the 
junior  year.  He  had  succeeded,  however,  in  laying  the  founda- 
tion of  a  splendid  education  upon  which,  by  strict  industry, 
ambition  and  application,  he  became  one  of  the  best  educated  of 
his  profession  in  the  State.  He  often  referred  to  the  training 
he  received  under  Mr.  Paschall  and  the  effect  it  had  on  his  life. 

After  leaving  Transylvania  University  he  entered  the  law 
office  of  Campbell  &  McEwen,  of  Franklin,  Tennessee,  and 
after  a  few  months  of  diligent  application  he  entered  Lebanon 
Law  School,  then  in  its  infancy,  but  was,  for  the  want  of  means, 
unable  to  complete  his  course  in  that  institution,  and  was  com- 
pelled to  leave  its  halls  and  go  to  work.  His  standing,  how- 
ever, with  Professors  Caruthers  and  Green  was  so  high  that 
they  conferred  upon  him  at  the  end  of  the  session,  1850,  a 
diploma.  After  leaving  Lebanon  Law  School  he  opened  a  law 
office  in  Franklin,  Tennessee,  but  soon  thereafter  decided  to 
make  Clarksville,  Tennessee,  his  home,  and  in  the  latter  part  of 
1850  moved  to  Clarksville  and  became  a  member  of  the  Clarks- 
ville bar. 
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In  January,  1851,  he  married  Miss  Julia  F.  Beach,  then  a 
young  lady  of  Williamson  County,  Tennessee,  and  to  this  mar- 
riage there  was  born  one  child,  a  daughter,  who  died  when 
quite  young.  After  more  than  fifty  years  of  married  life  death 
separated  this  couple,  whose  lives  had  been  a  charm  to  all  who 
knew  them.  He  was  devoted  to  his  wife,  and  she  was  indeed 
his  devoted  helpmeet  and  companion,  and  after  her  death  he 
frequently  said  to  his  friends  that  to  him  the  charms  of  life 
had  passed  away,  and  that  he  longed  to  see  the  coming  of  an- 
other morn  when  the  bride  of  his  youth  would  be  restored  to 
him  in  that  land  where  there  would  be  no  parting  and  no  death. 
He  survived  his  wife  about  four  years,  and  often  during  those 
years  he  could  be  seen  sitting  beside  her  grave  in  deep  reflection, 
no  doubt  feasting  upon  memories  that  were  sweet  to  his  soul. 
His  devotion  to  this  life-long  companion  is  among  the  most 
hallowed  memories  his  friends  cherish  of  him,  and  those  who 
knew  them  and  who  pass  their  beautiful  monument  in  Green- 
wood Cemetery  stand  reverently  uncovered  in  the  presence  of 
his  last  tribute  to  her  in  these  words:  "The  memory  of  her 
faithful  life  sings  like  an  angel  in  my  heart." 

Colonel  House  was  a  great  man  in  every  sphere  of  life  in 
which  he  lived.  In  a  short  while  after  being  admitted  to  the 
Clarksville  bar  he  took  rank  among  its  ablest  and  most  eminent 
members,  and  in  a  few  years  was  numbered  among  its  brightest 
and  ablest  advocates  and  lawyers.  Colonel  House  was  a  mem- 
ber of  Congress  when  I  was  admitted  to  the  bar,  and  never  there- 
after became  very  actively  engaged  in  the  practice  of  law.  He 
did,  however,  represent  some  of  his  old  clients  after  returning 
from  Washington.  I  saw  enough  of  him  to  know  that  he  was 
a  great  lawyer,  and  standing  at  this  point  and  looking  back 
over  the  Clarksville  bar,  a  list  of  illustrious  and  great  men,  I 
feel  that  I  can  say,  without  the  least  apprehension  of  question, 
that  of  all  the  great  men  of  that  great  bar  from  1850  to  1890, 
the  four  decades  of  its  most  brilliant  history,  Colonel  House 
was  the  greatest  lawyer  of  that  bar,  and  I  feel  no  hesitancy  in 
saying  that  the  bar  of  Tennessee  did  not  have,  in  the  forty 
years  of  his  practice,  a  purer  man  or  better  lawyer. 

Colonel  House  was  a  great  orator,  and  at  the  bar,  on  the 
stump  and  in  the  halls  of  our  State  and  Federal  Legislatures, 
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he  delivered  some  of  the  greatest  speeches  and  orations  that 
were  delivered  by  any  man  of  his  time.  His  speeches  were 
full  expositions  of  the  subjects  with  which  he  dealt,  pregnant 
with  the  best  thought,  expressed  in  vigorous  and  eloquent 
diction  and  delivered  with  the  animation  and  fervor  of  the 
genuine  orator.  His  first  speech  in  Congress,  in  Committee  of 
the  Whole,  in  1876,  on  the  State  of  the  Union,  was  pronounced 
by  his  colleagues  to  be  the  most  statesmanlike  utterance  in 
that  long  discussion,  and  placed  him  at  once  among  the  great 
thinkers,  debaters  and  orators  of  that  great  body  of  representa- 
tives. His  speech  on  the  Louisiana  Returning  Board,  in  which 
he  denounced  the  scoundrelism  of  that  shameful  theft  of  the 
Presidency  ranks  with  the  greatest  efforts  of  the  great  men 
who  figured  in  that  discussion.  He  delivered  many  notable 
speeches  while  a  member  of  Congress — on  the  tobacco  tax,  the 
relation  of  capital  and  labor,  and  burdens  of  the  public  debt, 
on  the  policy  of  the  Government  towards  the  Texas  &  Pacific 
Railway,  on  measures  appropriating  revenue,  on  civil  service 
reform,  on  the  election  of  delegate  Cannon  of  Utah,  and  other 
notable  speeches. 

His  oration  in  May,  1880,  on  the  occasion  of  the  Centennial 
celebration  of  the  founding  of  Nashville,  when  the  equestrian 
statue  of  Andrew  Jackson,  on  the  grounds  of  the  capitol,  was 
unveiled  in  the  presence  of  thousands  assembled,  was  perhaps 
one  of  the  greatest  oratorical  efforts  of  his  life. 

In  politics,  before  the  war,  Colonel  House  was  a  Whig,  and 
in  the  last  national  struggle  of  that  party  he  was  a  sub-elector 
for  the  county  of  Montgomery  in  behalf  of  the  candidacy  of 
General  Scott.  He  was  elected  in  1853  as  Representative  of 
Montgomery  county  in  the  General  Assembly,  the  first  which 
met  in  the  present  capitol.  As  a  member  of  that  General 
Assembly,  though  one  of  its  youngest  members,  he  was  con- 
spicuous for  the  ability  and  conservatism  he  displayed.  In 
every  political  contest  from  1853  until  1888,  his  eloquent  voice 
was  heard  in  behalf  of  his  party  throughout  the  State  of  Ten- 
nessee. 

In  1856,  when  the  conservatism  of  the  South,  under  the 
lead  of  Fillmore,  endeavored  to  stem  the  tide  of  the  sectionally 
aggressive  forces,  which  had  resulted  in  the  repeal  of  the  Mis- 
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souri  Compromise,  he  delivered  a  number  of  speeches  equal  to 
any  of  the  best  efforts,  and  materially  added  to  his  growing 
fame  as  one  of  the  ablest  debaters  of  that  day.  He  was  elector 
for  his  Congressional  District  on  the  Bell  and  Everett  ticket, 
in  that  memorable  contest  when  the  banner  of  "The  Union, 
the  Constitution,  and  the  Enforcement  of  the  Law"  went  down, 
not  to  rise  again  until  it  emerged,  rent  and  disfigured,  from  the 
blood  of  that  terrible  civil  conflict.  In  that  hour  of  great  na- 
tional excitement  the  utterances  of  no  man  were  more  per- 
suasively eloquent  in  the  attempt  to  allay  the  passions  which 
precipitated  that  result. 

Early  in  the  year  1861  an  election  was  held  in  Tennessee,  by 
authority  of  the  Legislature,  to  elect  delegates  to  a  convention 
to  consider  the  impending  crisis  in  national  affairs  and  the 
attitude  of  Tennessee  thereto.  Mr.  House  was  elected  a  dele- 
gate, and  a  decided  majority  of  the  delegates  elected  were  in 
favor  of  maintaining  the  Union,  and  had  this  convention  been 
organized  the  relationship  of  Tennessee  to  subsequent  events 
might  have  been  different,  and  the  fortunes  of  the  common- 
wealth and  its  prominent  actors  had  a  different  history.  The 
popular  majority,  however,  was  against  the  assembling  of  this 
convention.  Mr.  House  maintained  his  attachment  to  the  cause 
of  peace,  fraternity  and  union,  and  favored  the  Crittenden 
compromise,  or  any  other  adjustment  that  looked  to  peace. 
It  was  impossible  to  stem  the  tide  of  the  great  popular  demand, 
however,  for  separation,  and  the  voices  of  those  whose  counsels 
were  against  a  conflict  of  arms  were  drowned  by  the  guns  of 
Fort  Sumpter  and  the  tramp  of  great  armies  marching  South. 
After  the  vote  for  separation  and  Tennessee  had  formally 
become  a  member  of  the  Confederacy,  Mr.  House  was  elected 
a  member  of  the  Provisional  Congress  and  served  in  that  body 
until  February,  1862,  when  he  declined  to  be  a  candidate  for  the 
permanent  Congress,  sought  service  in  the  field  and  was  assigned 
to  the  staff  of  General  Maney.  He  took  part  in  the  battles  of 
Murfreesboro,  Chickamauga,  Missionary  Ridge  and  the  engage- 
ments between  the  armies  of  Generals  Johnson  and  Sherman 
around  Dalton,  and  in  the  early  part  of  1864  was  ordered  from 
New  Hope  Church  to  report  at  Richmond  and  was  assigned  to 
the  position  of  Judge  Advocate,  with  the  rank  of  Captain  of 
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Cavalry,  and  continued  in  that  service  until  the  end  of  hostili- 
ties, when  he  was  paroled  at  Columbus,  Mississippi,  in  June, 
1865. 

In  1868  he  was  a  delegate  to  the  National  Democratic  Con- 
vention that  met  in  the  city  of  New  York.  He  was  a  member 
of  the  Constitutional  Convention  in  1870,  and  was  a  member 
of  the  Judicial  Department  Committee,  and  was  regarded  as 
one  of  the  foremost  members  of  that  distinguished  body  charged 
with  the  delicate  responsibility  of  framing  the  organic  law  of 
the  State  to  meet  the  new  and  changed  conditions  of  the  country. 

In  1874  Colonel  House  was  nominated  for  Congress  from 
the  Hermitage  District,  his  nomination  being  by  acclamation, 
and  in  December,  1875,  he  took  his  seat  as  a  member  of  the 
Forty -fourth  Congress.  He  was  renominated  in  1876,  also  in 
1878  and  in  1880,  and  in  1882  he  voluntarily  declined  to  become 
a  candidate  for  another  nomination.  The  period  of  his  service 
in  Congress  included  the  last  half  of  Grant's  second  term,  Hayes' 
administration  and  the  first  half  of  the  Garfield-Arthur  admin- 
istration. It  required  but  little  time  in  Congress  for  Colonel 
House  to  become  a  central  figure  among  the  illustrious  men 
with  whom  he  served.  In  the  House  of  Representatives  during 
his  period  of  service  were  John  G.  Carlisle,  S.  S.  Cox,  Joe  Black- 
burn, Proctor  Knott,  Randle  and  Kelly  of  Pennsylvania,  Hol- 
man  of  Indiana,  Mills  and  Ragan  of  Texas,  Alexander  H.  Ste- 
vens, Garfield,  McKinley,  Randolph,  Tucker,  Joseph  E.  John- 
son and  Effa  Hunton  of  Virginia,  Adkins  and  McMillin  from 
Tennessee,  and  many  other  men  of  distinction. 

In  the  Senate  were  Thurman  and  Sherman  of  Ohio,  Mc- 
Donald and  Voorhees  of  Indiana,  Hampton  and  Butler  of  South 
Carolina,  Carpenter  of  Wisconsin,  Hill  and  Gordon  of  Georgia, 
Morgan  of  Alabama,  Edmonds  of  Vermont,  Blaine  of  Maine, 
Conklin  of  New  York,  Beck  from  Kentucky,  and  Isham  G. 
Harris  and  James  E.  Bailey  from  Tennessee.  One  of  Colonel 
House's  colleagues  from  Tennessee,  on  a  recent  occasion,  in 
referring  to  him  as  a  member  of  Congress  said:  "I  had  a  splendid 
opportunity  to  compare  Colonel  House  with  the  brightest  men 
of  the  age  in  which  he  lived,  and  in  the  great  galaxy  of  states- 
men of  which  he  was  a  member  he  shone  with  resplendent  lus- 
tre."   He  was  a  great  lawyer,  a  great  orator  and  a  statesman 
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of  profound  ability.  He  had  wisdom  without  ostentation, 
and  brilliancy  without  egotism.  The  years  embracing  his 
services  in  Congress  was  a  history -making  period.  In  the 
organization  of  the  House  of  Representatives  there  was  a  con- 
test for  the  Speakership.  Those  who  were  opposed  to  the 
protective  tariff  generally  opposed  Mr.  Randle,  but  many  even 
who  differed  from  him  on  this  question  stood  by  him  personally. 
All  of  the  Democratic  delegation  from  Tennessee  except  Colonel 
House,  Governor  Taylor,  and  I  think  Mr.  McMillin,  lined  up 
with  the  distinguished  Pennsylvanian.  I  believed  then,  and 
I  know  now,  that  if  he  (Colonel  House)  had  .been  pitted  against 
Mr.  Randle  he  would  have  defeated  him,  for  he  could  have 
carried  all  those  Tennessee  Representatives  who  supported 
Randle,  and  would  have  received  a  sufficient  number  of  votes 
to  have  given  him  the  speakership,  and  if  this  had  occurred 
he  would  have  entered  at  that  session  on  an  agitation  for  correct 
taxation  and  a  reduction  of  the  tariff,  which  came  later  under 
the  leadership  of  Mr.  Carlisle. 

Colonel  House  was  not  self-assertive;  he  was  slow  to  enter 
a  conflict,  but  as  soon  as  the  battle  was  declared  on  and  his 
sword  unsheathed,  no  man  was  more  furious  in  the  charge  or 
more  persistent  in  the  battle.  On  such  an  occasion  he  was 
absolutely  without  fear,  and  in  that  body  he  never  stood  up 
that  he  did  not  have  the  undivided  attention  of  the  House 
and  frequently  the  applause  of  both  sides.  He  was  eminently 
a  just  man.  If  there  is  any  case  that  tests  the  representa- 
tive's unswerving  fidelity  to  principle  above  another  it  is  the 
contested  election  case,  where  party  supremacy  may  hang  on 
the  result  and  where  partisan  rancor  is  sure  to  be  injected  into 
the  contest;  but  even  here  he  rose  above  all  petty  or  mere 
partisan  consideration  and  stood  by  justice,  irrespective  of 
whose  personal  interest  would  rise  or  fall  with  the  result.  I 
remember  on  one  occasion  when  he  took  a  position  in  oppo- 
sition to  the  majority  report  of  his  party  and  led  the  assault 
against  what  he  thought  was  wrong,  and  although  the  party 
majority  in  the  House  was  great,  it  was  reduced  until  one  of 
the  closest  votes  in  the  history  of  the  House  resulted. 

He  was  intenselv  devoted  to  the  South,  for  which  he  had 
taken  up  arms,  and  in  whose  behalf  he  had  risked  his  life  in  the 
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Civil  War.  On  all  fitting  occasions  he  defended  her  fair  name, 
the  purity  of  her  motives  and  the  disinterestedness  of  her 
patriotism.  He  had  a  devotion  to  his  country  that  made  him 
revere  its  Constitution  next  to  his  Bible.  He  loved  every  foot 
of  ground  over  which  our  flag  floats  and  our  eagle  soars.  He 
predicted  then,  and  I  am  glad  that  he  lived  to  see  his  prediction 
fulfilled,  that  sordid,  bitter  and  mean  sectionalism  and  strife 
must  give  way  to  patriotism  and  fraternity. 

I  know  of  no  man  to  whom  the  words  of  a  great  author 
appeal  more  appropriately  than  to  John  F.  House: 

"A  sweeter  and  nobler  gentleman, 
Framed  in  all  the  prodigality  of  nature, 
This  spacious  world  hath  not  seen." 

Colonel  House,  after  returning  from  Congress,  for  a  while 
cherished  an  ambition  to  represent  his  native  State  in  the 
Senate  of  the  United  States.  At  that  time,  it  will  be  remem- 
bered, he  addressed  the  people  of  Tennessee  an  open  letter  in 
reply  to  speeches  of  Senator  Jackson  and  the  message  of  Gov- 
ernor Taylor  to  the  Legislature  in  advocacy  of  the  Blair  edu- 
cational bill,  and  it  will  be  conceded  by  all  who  were  in  touch 
at  that  time  with  the  political  forces  in  Tennessee  that  this 
paper  completely  revolutionized  the  sentiment  of  the  State  on 
this  measure,  for  it  was  a  complete  answer  to  every  argument 
in  support  of  that  measure.  Failure,  however,  to  reach  the 
Senate  of  the  United  States  was  no  serious  disappointment  to 
him.  He  loved  his  home,  his  church  and  his  friends,  and  lived 
happy  in  their  enjoyment.  Indeed,  Colonel  House,  great  as 
-he  was  in  all  of  his  relations  in  life,  was  greatest  in  his  private 
and  personal  relations.  His  life  was  a  benediction  to  his  friends, 
and  if 

"To  live  in  hearts  we  leave  behind  is  not  to  die," 

Colonel  House  will  continue  to  live  at  least  until  all  of  those 
who  knew  him  well  have  passed  away.  God  raises  up  only  a 
few  here  and  there  to  tower  above  their  fellows,  like  some  great 
lighthouse  along  the  shores  of  time.  The  conception  which  his 
great  mind  had  of  divinity  was  as  bright  a  diadem. as  ever 
bedecked  the  crown  of  human  loyalty  to  God.    The  childish 
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reverence  and  unfaltering  devotion  of  his  great  heart  to  the 
Master  whose  divinity  he  so  ably  proclaimed  to  the  world  was 
perhaps  the  most  noble  phase  of  his  life.  You  may  measure 
this  man  by  any  human  standard  and  he  was  great.  As  a 
patriot,  apply  the  test  of  patriotism  to  his  life  and  you  will 
find  him  among  the  noblest.  On  the  occasion  of  his  last  appear- 
ance among  his  friends  at  a  dinner,  given  in  his  honor,  a  few 
months  before  his  death,  his  hopes  for  the  welfare  of  the  republic 
that  he  loved  so  well  and  served  so  long  were  expressed  in  the 
most  beautiful  and  earnest  language.  It  was  at  a  time  when 
the  building  of  the  Panama  canal  was  the  subject  uppermost 
in  the  public  mind.  How  well  I  remember  his  splendid  com- 
mendation of  the  President's  action  in  that  matter.  He  .appealed 
to  all  the  young  men  present  to  give  their  best  thought  and 
energy  for  the  welfare  of  their  country,  and  declared  that  the 
brightest  and  greatest  era  of  the  republic  was  just  beginning 
to  dawn,  and  that  the  young  men  of  this  generation  would 
soon  behold  a  country  far  excelling  the  most  extravagant 
dreams  of  fifty  years  ago.  In  this  connection  I  think  of  these 
lines : 

"  Tis  the  sunset  of  life  gives  me  mystical  lore 
And  coming  events  cast  their  shadows  before." 

Apply  the  test  of  social  purity  and  he  stood  four  square  to 
every  temptation  that  besets  weak  human  beings.  So  pure  a 
life  exerted  a  splendid  influence  for  good  while  he  lived  and 
those  of  us  who  were  his  neighbors  and  friends  will  all  be  better 
men  if  he  will  allow  our  hearts  to  make  pilgrimages  to  his  tomb 
and  in  memory  live  over  the  hours  spent  in  his  presence.  Who 
are  the  great  men  in  this  world?  I  recall  an  instance  in  Holy 
Writ  when  men  were  discussing  this  question  and  they  appealed 
to  the  greatest  Teacher  the  world  has  ever  known  for  answer. 
He  called  an  innocent  little  child  and  held  it  up  as  an  example 
of  greatness.  Measured  by  that  exalted  example,  Colonel  House 
was  great.  Although  he  must  have  been  conscious  of  his  mas- 
tery of  earthly  environments,  he  would  listen  as  eagerly  to  the 
prattle  of  a  child  as  to  the  utterances  of  philosophers  and  schol- 
ars. His  modesty  was  one  of  the  greatest  foundation  stones 
in  the  temple  of  his  greatness.  The  sun  of  his  life  was  never 
beclouded  by  vice,  and  the  end  of  it  was  like  the  sunset  of  a 
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cloudless  day.  The  end  was  unexpected  to  his  friends.  He 
retained  all  of  his  mental  faculties  until  he  breathed  his  last 
breath.  Turning  to  his  lifelong  friend  and  physician,  Dr. 
C.  E.  L.  McCauley,  with  that  coolness  of  manner  that  charac- 
terized him  under  all  circumstances,  he  said,  "Doctor,  this  is 
the  end,"  and  thus  passed  John  F.  House  to  the  great  beyond. 


THE  UNIVERSAL  CONGRESS  OF  LAWYERS  AND 

JURISTS. 


BY   H.   H.   1NGERSOLL,  OF  KNOXVILLE. 

The  ambition  of  the  managers  of  the  Louisiana  Purchase 
Exposition  was  to  excel  and  outdo  the  World's  Fair  at  Chicago. 
In  space  and  territory  they  succeeded,  doubtless  to  their  fond- 
est desires — far  beyond  that,  indeed,  of  many  of  their  visitors. 
Their  plans  compassed  every  field  of  human  thought  and  en- 
deavor, and  thus  they  sought  to  furnish  attraction  for. "all 
sorts  and  conditions  of  men."  And  it  is  possible  that  herein, 
too,  they  gratified  the  civic  pride  of  St.  Louis  and  believed 
that  they  had  "beat  Chicago"  in  the  variety  of  their  entertain- 
ments. 

It  is  certain  that  they  made  the  American  Bar  Association 
a  feature  of  the  Grand  Vaudeville  of  the  Nations,  and  it  is  pos- 
sible that  they  gained  thereby  for  the  exposition  as  much  eclat 
as  the  preformance  gave  of  inconvenience  to  the  Association. 

Do  not  misunderstand  me — there  was  no  lack  of  attention 
or  courtesy  on  the  part  of  the  management  in  its  entertain- 
ment of  the  members  of  the  Association.  We  were,  pro  tent.', 
the  feature  of  the  show.  The  stage  was  cleared  for  our  per- 
formance and  we  were  given  the  right  of  way  in  the  great  Fes- 
tival Hall  at  the  focus  of  the  exposition. 

But  the  Association  was  too  small  for  the  auditorium,  or  the 
auditorium  was  too  spacious  for  the  Association,  and  the  outside 
attractions  were  far  too  numerous  and  alluring  for  the  welfare 
of  the  Association.    Speakers  could  not  be  heard  unless  they 
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were  old  campaigners  accustomed  to  stump-speaking,  and  the 
multitudinous  performances  and  functions,  synchronizing  our 
sessions  and  clamoring  for  attention,  kept  the  meeting  in  con- 
stant fermentation.  The  consensus  of  opinion  seemed  to  be 
that  our  twenty -seventh  annual  was  the  most  insignificant  and 
unprofitable  meeting,  of  the  past  decade. 

Close  on  the  heels  of  the  Bar  Association  as  an  allied  attrac- 
tion of  greater  size  and  variety  came  the  polyglot  performance 
of  the  Universal  Congress  of  Lawyers  and  Jurists.  There  were 
present  several  representatives  from  Tennessee,  including  Chief 
Justice  Beard  and  our  venerable  ex- Attorney -General  Heis- 
kell,  from  "Rebels'  Rest,  taxing  district  of  Memphis." 

Having  accepted  the  honor  of  an  appointment  as  a  delegate 
from  the  American  Bar  Association  without  the  duty  of  report- 
ing to  it  or  any  other  body  on  earth,  I  feel  under  a  sort  of  equit- 
able estoppel  against  uttering  anything  not  eulogistic  of  this 
hetereogeneous  assemblage  of  lawyers  and  jurists  in  an  univer- 
sal congress  at  the  Louisiana  Purchase  Exposition. 

There  were  appointees  of  the  President  of  the  United  States 
and  of  the  Governor  of  every  State  and  Territory  thereof;  of 
the  National  and  every  State  Bar  Association;  of  the  executives 
of  foreign  nations — not  all  of  them,  to  be  sure,  but  many  of 
the  foremost  nations  of  the  earth. 

Japan  was  there,  but  Russia  was  absent,  as  she  seems  to 
have  been  from  many  functions  and  places  during  the  last  year 
when  she  was  expected  to  be  well  represented.  There  were 
two  delegates  from  Great  Britain,  France,  Germany,  Holland, 
Italy,  Belgium,  Switzerland,  Canada,  China  and  several  of  our 
Spanish- American  neighbors. 

The  presiding  officer  of  the  assemblage  was  Mr.  Justice 
Brewer,  of  the  Federal  Supreme  Court,  who  opened  the  pro- 
gramme with  very  felicitous  tact  and  great  success  on  the  first 
day,  at  the  close  of  which  he  announced  himself  a  victim  of 
world's  fair  conditions,  hereinbefore  alluded  to,  and  expected 
to  attend  the  exercises  of  Kansas  State  Day  on  the  morrow, 
when  the  people  of  his  State  would  unite  in  some  sort  of  patri- 
otic celebration  at  their  State  building,  and  he  therefore  asked 
the  Congress  to  designate  some  Vice-President  to  act  in  his 
absence. 
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Judge  Simeon  E.  Baldwin,  of  the  Supreme  Court  of  Con- 
necticut (possibly  "Mr.  Justice"  Baldwin  would  be  more  appro- 
priate under  present  Tennessee  terminology),  was  unanimously 
chosen  and  proved  a  very  efficient  substitute  for  Justice  Brewer, 
whom  we  saw  no  more  until  on  the  following  night  at  head- 
quarters, when  it  was  remarked  that  he  had  kept  his  word  and 
faithfully  attended  the  Kansas  State  function. 

Naturally  the  papers  and  discussions  of  such  a  body  of  law- 
yers and  jurists  were  upon  subjects  of  general  jurisprudence 
and  international  law  and  took  a  wide  range.  They  were  fre- 
quently in  the  English  language  and  thus  "generally  under- 
standed"  of  the  audience,  though  it  must  be  conceded  that 
the  accent  of  some  of  the  speakers  gave  confusing  notions  to 
some  of  the  audience,  who,  like  Mrs.  Malaprop,  plumed  them- 
selves upon  their  "parts  of  speech,"  as  for  example  when  the 
Switzer  spoke  of  the  develope-ment  of  the  criminal  law,  and  a 
Netherlander  expatiated  upon  the  international  interest  in  ' '  die 
grand  spectakel  of  the  liberalization  of  die  damen  covert." 

But  the  climax  of  unintelligibility  was  reached  when  the 
oratorical  representatives  of  France  and  Italy  presented  with 
characteristic  national  fervor  in  their  mother  tongues  the  con- 
flicting and  divergent  views  held  by  their  respective  govern- 
ments on  the  rights  of  neutral  vessels  on  the  high  seas  in  time 
of  war.  Both  seemed  instinct  with  thought  and  fluent  of 
speech.  Their  gestures  and  poses  were  admirable;  their  tones 
were  musical  and  mellifluous ;  they  suited  the  action  to  the  word, 
no  doubt,  and  probably  the  word  to  the  action.  But  whether 
they  exactly  "suited"  or  not,  the  Tennessee  contingent  of  uni- 
versal lawyers  and  jurists  could  not  tell.  What  either  "Mon- 
sheer"  or  the  "Count"  said  or  thought  upon  the  all-important 
subjects  we  were  congregated  from  the  four  corners  of  the  globe 
to  discuss,  we  could  not  tell;  could  not  then  conjecture,  even, 
and  have  not  since  been  able  to  learn — though  when  we  clam- 
ored for  an  interpreter  we  were  calmed  by  the  assurance  that 
their  remarks  would  afterwards  appear  in  the  report  in  the 
universal  English  language.    As  yet  they  are  "non  est." 

It  was  matter  for  regret,  if  not  surprise,  to  the  large  body  of 
American  delegates  present  that  these  distinguished  lawyers 
should  know  so  little  about  the  language  of  Blackstone  and 
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Kent  and  Mansfield  and  Story  and  Erskine  and  Marshall.  It 
showed  too  plainly  that  they  had  neglected  to  avail  themselves 
of  the  opportunities  and  advantages  offered  for  English  schol- 
arship and  honors  by  the  late  lamented  Dr.  James  William  Farr, 
of  Chattanooga,  Nashville,  Washington,  D.  C,  and — but  I  for- 
bear. What  may  be  the  .present  or  future  residence  of  our 
departed  professional  and  professorial  brother-in-law  is  reported 
to  be  so  dependent  upon  the  painful  uncertainties  of  his  own 
good  conduct  and  the  judicial  discretion  of  a  Federal  judge  as 
to  baffle  the  skill  of  the  gazetteer. 

At  former  meetings  of  this  Association  the  cry  has  often 
been  heard:  Quousque  tandptn  abutere,  O  Dr.  Farr,  patientia 
nostra?  Let  Tully  also  give  the  answer:  "Evasit;  excessit, 
erumpit;  erupit.  Dr.  Farr  is  gone.  Requiescat  in  pace!  He 
was  not  a  member  of  the  Universal  Congress  of  Lawyers  and 
Jurists. 

The  address  of  the  Englishmen,  Canadians  and  Americans — 
I  believe  in  appropriating  the  term  to  our  own  exclusive  national 
use  and  behoof — were  good  in  varying  degrees  and  interested 
the  Swiss,  Italians,  Frenchmen,  and  other  universal  lawyers 
and  jurists  as  deeply  as  theirs  impressed  us. 

Really  the  best  daylight  speech  of  this  universal  occasion, 
me  judice,  was  an  impromptu  by  our  own  Swaney  in  favor  of 
Lookout  Mountain  and  Chattanooga  as  the  best  place  on  the 
continent  for  anything  imaginable  and  portable,  and  especially 
for  holding  the  next  meeting  of  the  American  Bar  Association, 
or  Universal  Congress  of  Lawyers  and  Jurists,  or  any  other 
council,  conclave,  convention,  synod,  conference  or  assembly 
of  any  kind.  It  was  the  same  patriotic  speech  we  have  heard 
so  often  from  Swaney  in  praise  of  his  beloved  city;  but  the 
new  latitude,  environment  and  audience  seemed  to  inspire  the 
speaker  with  the  original  fervor  of  fresh  thought,  and  he  fairly 
loomed  with  eloquence,  capturing  the  audience  and  calling 
forth  a  motion  instanter  that  the  Association  accept  on  the 
spot;  but  this  was  ruled  out  of  order  by  the  President,  and  the 
seed  sown  was  given  time  to  germinate  in  the  sterile  ground 
of  the  general  council,  where  I  hope,  by  "digging  about  it  and 
dunging  around  it,"  we  may  ere  long  cause  abundant  fructifi- 
cation.   At  any  rate,  Swaney  exhorting  in  the  Association  and 
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I  digging  in  the  council,  will,  ere  long,  if  endorsed  by  this  Asso- 
ciation, bring  the  American  Bar  Association  to  this  glorious 
mountain  for  its  annual  gathering,  if  such  a  thing  is  possible. 
But  that  is  another  story. 

The  Universal  Congress  of  Lawyers  and  Jurists  may  t>e 
perpetuated.  There  were  among  its  members  a  number  of 
"jiners"  who  seemed  to  spend  their  time  and  money — and  they 
had  an  abundajnce  of  both — in  such  showy  and  harmless  dissi- 
pations; and  on  motion  a  committee  was  appointed  to  formu- 
late a  plan  for  its  useless  perpetuation.  It  may  happen  again 
somewhere. 

The  most  memorable  scene  of  this  occasion  was  the  banquet 
in  the  Tyrolean  Alps,  where  wine  was  drunk  and  speeches  made 
in  all  languages,  living  and  dead.  The  wine  needed  no  bush. 
The  viands  were  varied  and  abundant.  The  speeches  were 
also.  And  the  function  was  appreciated  and  enjoyed  by  the 
thousand  lawyers  present.  It  was  the  feature  of  the  Congress 
worthy  of  repetition.  But  it  seems  scarcely  necessary  to  this 
pleasant  function  that  the  cumbersome  machinery  of  the  Uni- 
versal Congress  of  Lawyers  and  Jurists,  with  its  heterogenous 
membership  and  polyglot  performances  "not  understanded  of 
the  people"  in  attendance  should  be  perpetuated.  At  any 
rate  this  faithful  and  truthful  chronicle  of  the  sayings  and 
doings  of  the  first  Congress  need  not  be  prolonged.  The  next 
will  be  reported  by  some  other  delegate. 

In  anticipation  of  such  a  consummation  I .  take  leave  now 
to  suggest  that  one  of  the  topics  for  discussion  be  comparative 
legislation  and  its  curiosities.  And  as  I  may  not  have  the  honor 
to  be  present,  I  further  suggest  to  the  member  from  Tennessee 
that  he  contribute  as  sample  products  of  our  skill  and  experi- 
ence a  few  statutes  published  in  our  last  volume  of  session  acts 
as  illustrative  not  only  of  our  legislative  capacity  but  also  of 
the  genius  of  our  institutions. 

First,  to  show  the  peculiar  flexibility  of  our  Constitution T 
the  easy  adjustability  of  our  official  functions  and  the  unbounded 
reliance  upon  the  patriotism  of  our  profession,  offer  the  Act  of 
1905,  Chapter  500,  providing  for  the  appointment  by  the  Attor- 
ney-General and  Reporter  of  two  assistants,  one  salaried  and 
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one  unsalaried,  to  serve  during  his  will  and  pleasure  and  per- 
form such  duties  as  he  shall  require. 

Second,  to  illustrate  our  obedience  to  Section  8  of  Article 
9  of  the  Constitution  forbidding  special  legislation  or  the  sus- 
pension of  any  general  law  for  the  particular  benefit  of  any 
particular  individual,  submit  Chapter  96,  being  an  act  to  "re- 
move the  disability"  of  that  young  man  of  "splendid  personal 
attainments,  but  not  twenty-one  years  of  age  till  July  29,  1905. 
Mr.  Grover  Cleveland  Sherrod,  of  Crockett  County,  Ten- 
nessee," so  as  to  allow  him  alone  of  all  young  men  to  practice 
law  before  maturity.  And  since,  otherwise,  he  would  wait  like 
others  until  he  was  of  full  age,  to  wit,  four  long  months,  this  act 
takes  effect  immediately,  "the  public  welfare  requiring  it." 

Of  similar  import  and  purport,  if  not  quite  so  unanimously 
personal  and  special,  should  be  offered  Chapter  33,  making 
"four  barbed  wires  a  lawful  fence  in  counties  having  a  popula- 
tion of  not  less  than  22,738,  nor  more  than  22,750,  to  wit, 
"Roane  County,"  says  the  marginal  note. 

And  Chapter  60,  to  prevent  live  stock  running  at  large  in 
Loudon  County,  to  wit,  "all  counties  having  a  population  of 
10,700  and  not  more  than  11,000." 

And  Chapter  75,  creating  a  delinquent  polltax  collector  in 
Hamilton  County,  to  wit,  "counties  having  not  less  than  60,000, 
nor  more  than  70,000." 

And  Chapter  461,  being  the  special  jury  law  for  the  county 
of  our  honored  President,  to  wit,  "each  county  having  a  pop- 
ulation of  not  less  than  26,424  nor  more  than  26,430" — the  very 
narrow  oscillating  margin  of  six. 

And  Chapter  352,  the  prohibition  state  of  Tipton  County, 
to  wit,  between  29,250  and  29,003. 

And  Chapter  297,  for  Montgomery  County,  "having  between 
35,000  and  36,250." 

And  Chapter  274,  for  enlarging  the  gubernatorial  patronage 
in  Wayne  County,  "having  a  population  between  12,936  and 
12,975,"  by  two  additional  notaries  public  for  each  civil  dis- 
trict.   Wayne  must  be  under  suspicion. 

These  special  instances  would  probably  suffice  to  exemplify 
the  spirit  of  special  legislation,  but  the  list  could  be  extended 
into  the  hundreds  during  the  last  five  years. 
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The  reckless  tendency  to  disregard  constitutional  limita- 
tions has  so  alarmed  our  Secretary  of  State,  a  man  reared  under 
the  old  Constitution,  and  doubtless  a  conservative  withal,  as 
to  impel  him  to  send  out  this  note  of  warning  appended  as  a 
footnote  to  Chapter  99,  which  has  no  title  except  "Senate  Bill 
No.  216,"  but  purports  to  create  a  turnpike  company:  "This 
act  creates  a  private  corporation  and  is  admittedly  (a  new 
bastard  word)  in  contravention  of  Article  II,  Section  8  of  the  Con- 
stitution.   It  was  signed  by  Governor  Frazier  through  mistake. 

« 

"John  W.  Morton,  Secretary  of  State." 

Whether  this  was  mistake  of  law  or  mistake  of  fact  the  Sec- 
retary withholds,  and  for  some  unexplained  reason  he  fails  to 
throw  his  willing  aegis  of  official  protection  over  the  legislative 
as  well  as  the  executive  department ;  he  even  declines  to  include 
in  certified  exemption  from  intentional  wrong  in  signing  this 
"admittedly"  unconstitutional  act  the  present  executive,  whose 
name  is  subscribed  as  "Speaker  of  the  Senate." 

Perhaps  it  is  ungracious  to  criticise  an  officious  certificate 
so  obviously  well  intended  and  much  needed  as  this  one  to  give 
immunity  to  a  State  official ;  but  would  not  the  Secretary  have 
escaped  the  suspicion  of  partiality  and  done  equal  justice  to  all 
engaged  officially  in  this  act  if  he  had  placed  as  his  postscript 
thereto,-  after  his  declaration  of  unconstitutionality:  "People, 
forgive  them,  for  they  know  not  what  they  do."  This  should  be 
placed  only  after  certain  acts  and  not  at  the  close  of  the  volume. 

Such  matters  as  these  brought  before  the  next  Universal 
Congress  of  Lawyers  and  Jurists  would  lend  vivacity  to  the  dis- 
cussions even  if  they  did  not  equal  in  interest  the  trial  of  Caleb 
Powers  or  Senator  Mitchell  or  Judge  Hooker,  or  the  episodes 
of  the  Equitable  Life  Assurance  Society,  or  the  Philadelphia 
Gas  Co.  as  phases  of  our  American  life  showing  want  of  atten- 
tion to  jurisprudence;  and  I  record  them  for  the  use  of  my 
successor  in  office,  hoping  that  he  will  prove  impartial  in  his 
review,  and  "naught  exterminate  nor  set  down  naught  in 
malice,"  but  giving  these  few  incongruvial  remarks  the  benefit  of 
doubt  will  believe,  with  this  audience,  that  they  are  strictly 
within  the  express  objects  of  this  Association,  "to  cultivate 
social  intercourse  among  its  members  and  promote  improve- 
ments in  the  law." 
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CONSTITUTION. 


Article  I. 
Objects. 

. 

The  objects  of  the  Association  are  to  foster  legal  science,  maintain  the 
honor  and  dignity  of  the  profession  of  law,  to  cultivate  professional  ethics 
and  social  intercourse  among  its  members,  and  to  promote  improvements 
in  the  law  and  the  modes  of  its  administration. 

Article  II. 

Election  of  Members. 

All  nominations  for  membership  shall  be  made  by  the  Local  Council  of 
a  county  or  Bar  Association  when  such  Local  Council  or  Bar  Association 
exists;  when  there  is  no  Local  Council  or  Bar  Association  in  any  county, 
nominations  for  such  county  shall  be  made  by  the  Central  Council.  All 
nominations  thus  made  or  approved  shall  be  reported  by  the  council  to 
the  Association,  and  all  whose  names  are  reported  thereupon  become  mem- 
bers of  the  Association;  provided,  that  if  any  member  demands  a  vote 
upon  any  name  thus  reported,  the  Association  shall  thereupon  vote  thereon 
by  ballot.  Five  negative  votes  shall  be  sufficient  to  defeat  any  election 
for  membership.  But  interim,  the  Central  Council,  upon  recommendation 
of  any  Local  Council,  shall  have  the  power  to  elect  applicants  to  mem- 
bership. 

Article  III. 
Membership. 

Any  person  shall  be  eligible  to  membership  in  this  Association  who 
shall  be  a  member  of  the  bar  of  this  State,  in  good  standing,  and  who 
shall  also  be  nominated  as  herein  provided. 

Article  IV. 
Officers. 

The  officers  of  this  Association  shall  consist  of  one  President,  three 
Vice-Presidents,  a  Secretary  and  Treasurer,  a  Central  Council,  who  shall 
be  the  Board  of  Directors,  under  the  charter,  to  be  chosen  by  the  Asso- 
ciation.   One  of  the  members  of  the  Central  Council  shall  be  its  chairman . 
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Each  of  these  officers  shall  be  elected  at  each  annual  meeting  for  the  next 
ensuing  year,  but  the  same  person  shall  not  be  elected  President  for  two 
years  in  succession.  All  such  elections  shall  be  by  ballot.  The  officers 
elected  shall  hold  office  until  their  successors  are  elected  and  qualified 
according  to  the  constitution  and  by-laws. 

Article  V. 
Central  Council. 

The  Central  Council  shall  consist  of  five  members,  and  shall  be,  at  all 
times,  an  advisory  board  for  consultation  and  conference,  when  called  on 
for  that  purpose  by  the  President,  or  any  Vice-President  who  may,  for 
the  time  being,  be  acting  as  President. 

Article  VI. 
Local  Council. 

The  President,  by  and  with  the  advice  and  consent  of  the  Central 
Council,  may  establish  a  Local  Council  in  any  county  in  the  State  by 
issuing  a  warrant  to  that  effect,  naming  therein  the  persons  composing 
such  Local  Council.  Each  Local  Council  shall  not  consist  of  less  than 
three  nor  more  than  seven  members.  No  person  shall  be  eligible  to 
appointment  as  a  member  of  any  Local  Council  who  is  not  at  the  time  a 
member  of  this  Association. 

Article  VII. 

Election  of  Members. 

All  members  of  this  convention  signing  the  charter,  and  all  members 
elected  as  herein  provided  shall  become  members  of  the  Association  upon 
the  payment  of  the  admission  fee  as  herein  provided  for.  But  after  the 
adjournment  of  this  convention  all  nominations  for  membership  shall  be 
made  as  herein  provided. 

Article  VIII. 
Annual  Dues. 

Each  member  shall  pay  three  dollars  to  the  Treasurer  as  annual  dues, 
and  no  person  shall  be  qualified  to  exercise  any  privileges  of  membership 
who  is  in  default.  Such  dues  shall  be  payable,  and  the  payment  thereof 
enforced,  as  may  be  provided  by  the  by-laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge.  The  admis- 
sion fee  shall  be  three  dollars,  to  be  paid  as  the  member  is  elected.  The 
admission  fee  shall  be  in  lieu  of  all  dues  for  the  first  year. 
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Article  IX. 

Adoption  of  Amendments  of  By-laws. 

By-laws  may  be  adopted  or  amended  at  any  annual  meeting  of  the 
Association  by  a  majority  of  the  members  present. 

Article  X. 
Committees. 

The  following  committees  shall  be  annually  appointed  by  the  President 
for  the  year  ensuing,  and  shall  consist  of  five  members  each: 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  publication. 

5.  On  grievances. 

6.  On  Obituaries  and  Memorials. 

A  majority  of  those  members  of  any  committee,  or  of  the  Central 
Council,  who  may  be  present  at  any  meeting  of  such  committee  or  coun- 
cil, shall  constitute  a  quorum  for  the  purpose  of  such  meeting.  Vacancies 
in  any  office  provided  for  by  the  constitution  shall  be  filled  by  appointment 
by  the  President,  and  the  appointees  shall  hold  office  until  the  next  meet- 
ing of  the  Association. 

Article  XI. 
Central  Council. 

The  Central  Council  shall  perform  such  duties  as  may  be  assigned  to 
them  by  the  President,  or  as  may  be  defined  by  the  by-laws,  except  as 
herein  otherwise  directed. 

Article  XII. 

Meeting  of  tlie  Association. 

This  Association  shall  meet  annually,  at  such  time  and  place  as  the 
Central  Council  may  select,  and  those  present  at  such  meeting  shall  con- 
stitute a  quorum.  The  Secretary  shall  give  sixty  days'  notice  of  time 
and  place  of  such  meeting,  either  by  publication  in  a  public  newspaper  or 
by  personal  communication. 

Article  XIII. 

Duties  of  the  President. 

The  President  shall  open  each  annual  meeting  of  the  Association  with 
an  address,  in  which  he  shall  communicate  the  most  noteworthy  changes 
in  the  statute  law,  on  points  of  general  interest,  made  in  the  State  and 
by  the  Congress  during  the  preceding  year. 
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Article  XIV. 

Alterations  or  Amendments  of  the  Constitution. 

This  constitution  may  be  altered  or  amended  by  a  vote  of  three-fourths 
of  the  members  present  at  any  annual  meeting,  but  no  such  change  shall 
be  made  at  any  meeting  at  which  less  than  twenty  members  are  present. 

Article  XV. 
Duties  of  the  Local  Council. 

> 

Each  Local  Council  shall  perform  such  duties  as  it  may  be  called  upon 
to  perform  by  the  President,  or  as  may  be  defined  by  the  by-laws. 

Article  XVI. 

Suspension  of  Members. 

Any  member  of  the  Association  may  be  suspended  or  expelled  for  mis- 
conduct in  his  relations  to  this  Association,  or  in  his  profession,  on  con- 
viction thereof,  in  such  manner  as  may  be  prescribed  by  the  by-laws. 
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I —PRESIDENT. 

The  President  shall  preside  at  all  meetings  of  the  Association,  and  in 
case  of  absence,  one  of  the  Vice-Presidents  shall  preside. 

II.— SECRETARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the  Association, 
and  of  all  other  matters  of  which  record  shall  be  deemed  advisable  by 
the  Association,  and  shall  conduct  the  correspondence  of  the  Association, 
with  the  concurrence  of  the  President.  He  shall  notify  the  officers  and 
members  of  their  election,  and  shall  keep  a  roll  of  the  members,  and  shall 
issue  notices  of  all  meetings. 

III. — SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect,  and,  under  the  direction  of 
the  Central  Council,  disburse  all  funds  of  the  Association ;  he  shall  report 
annually,  and  oftener,  if  required ;  he  shall  keep  regular  accounts,  which 
shall  be  at  all  times  open  to  inspection  of  the  members  of  the  Association. 
His  accounts  shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office  the  incumbent  shall  execute  a  bond,  with 
good  and  sufficient  surety,  to  be  approved  by  the  President,  payable  to 
the  President  and  his  successors  in  office,  in  the  sum  of  one  thousand 
dollars,  for  the  use  of  the  Association,  and  conditioned  that  he  will  well 
and  faithfully  perform  the  duties  of  his  office  so  long  as  he  discharges  any 
of  the  duties  thereof. 

IV  — CENTRAL  COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three  months,  and 
oftener  if  called  together  by  the  President.  They  shall  have  power  to 
make  such  regulations,  not  inconsistent  with  the  constitution  and  by-laws, 
as  shall  be  necessary  for  the  protection  of  the  property  of  the  Association, 
and  for  the  preservation  of  good  order  in  the  conduct  of  its  affairs.  They 
shall  keep  a  record  of  the  proceedings,  which  shall  be  read  at  the  ensuing 
meeting  of  the  Association;  and  it  shall  be  their  du*ty  to  present  business 
for  the  Association.  They  shall  have  no  power  to  make  the  Association 
liable  for  any  debts  amounting  to  more  than  half  the  amount  in  the 
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Treasurer's  hands  in  cash,  and  not  subject  to  prior  liabilities.  They  shall 
perform  such  other  duties  as  are  required  of  them  by  the  constitution,  or 
as  may  be  assigned  to  them  by  the  President. 

ORDER  OF  BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Association  the 
order  of  business  shall  be  as  follows: 

1.  Reading  minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 

4.  Report  of  Central  Council. 

5.  Election,  if  any,  to  membership. 

6.  Report  of  other  standing  committees. 

7.  Report  of  special  committees. 

8.  Miscellaneous  committees. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the  majority  of  the 
members  present. 

No  person  in  discussion  shall  occupy  more  than  ten  minutes  at  a  time, 
nor  be  heard  more  than  twice  on  the  same  subject. 

The  parliamentary  rules  and  orders  contained  in  Cushing's  Manual, 
except  as  otherwise  herein  provided,  shall  govern  all  meetings  of  the 
Association. 

VI.— MEMBERS  ELECT. 

If  any  person  elected  does  not,  within  one  month  after  notice  of  his 
election,  signify  his  acceptance  of  membership  by  a  letter  to  the  Secretary 
to  that  effect,  and  by  payment  of  his  admission  fee,  he  shall  be  deemed 
to  have  declined  to  become  a  member. 

VII— COMMITTEES. 

In  pursuance  of  Article  X  of  the  Constitution,  there  shall  be  the  fol- 
lowing standing  committees: 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall  be 
charged  with  the  duty  of  attention  to  all  proposed  changes  in  the  law,  and 
of  recommending  such  as,  in  their  opinion,  may  be  entitled  to  favorable 
consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial  Procedure, 
who  shall  be  charged  with  the  duty  of  the  observation  of  the  working  of 
our  judicial  system,  the  collection  of  information,  the  entertaining  and 
examination  of  projects  for  a  change  or  reform  in  the  system,  and  of 
recommending  from  time  to  time  to  the  Association  such  action  as  they 
may  deem  expedient. 
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3.  A  Committee  on  Legal  Education  and  Admission  to  the  Bar,  who 
shall  be  charged  with  the  duty  of  examining  and  reporting  what  change 
it  is  expedient  to  propose  in  the  system  and  mode  of  legal  education,  and 
of  admission  to  the  practice  of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  of  Publication,  who  shall  be  charged  with  the  duty 
of  examining  and  reporting  upon  all  matters  proposed  to  be  published  by 
authority  of  the  Association,  and  pertaining  to  any  of  the  subjects  for 
the  advancement  of  which  the  Association  is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with  the  hearing 
of  all  complaints  which  may  be  made  in  matters  affecting  the  interest 
of  the  legal  profession  and  the  practice  of  law,  and  the  administration  of 
justice,  and  to  report  the  same  to  this  Association,  with  such  recommenda- 
tions as  they  may  deem  advisable;  and  said  committee  shall,  in  behalf 
of  the  Association,  institute  and  carry  on  suqh  proceedings  against 
offenders,  and  to  such  extent  as  the  Association  may  order,  the  cost  of 
such  proceedings  to  be  paid  by  the  Treasurer,  on  the  warrant  of  the  Cen- 
tral Council,  out  of  moneys  subject  to  be  appropriated  by  them. 

VIII— APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  members,  and 
shall  be  appointed  annually  by  the  President  of  the  Association,  and  shall 
continue  in  office  until  the  annual  meeting  of  the  Association  next  after 
their  appointment,  and  until  their  successors  are  appointed,  with  power 
to  adopt  rules  for  their  own  government,  not  inconsistent  with  the  con- 
stitution or  these  by-laws.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the  meetings 
of  the  committee,  unexcused,  shall  be  deemed  a  resignation  by  the  member 
so  absent  from  his  place  upon  the  committee.  Any  standing  committee 
of  the  Association  may,  by  rule,  impose  upon  its  members  a  fine  for  non- 
attendance,  and  may  provide  for  the  disposition  of  the  fines  collected 
under  such  rule. 

IX.— CHARGES  AGAINST  MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member  of  the 
Association  for  misconduct  in  his  relations  to  this  Association,  or  in  his 
profession,  the  member  or  members  preferring  such  complaint  shall  pre- 
sent it  to  the  Committee  on  Grievances,  in  writing,  and  subscribed  by 
him  or  them,  plainly  stating  the  matter  complained  of,  with  particulars 
of  time,  place  and  circumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and  if  they  are 
of  the  opinion  that  the  matter  therein  alleged  is  of  sufficient  importance, 
shall  cause  a  copy  of  the  complaint,  together  with  a  notice  of  not  less  than 
five  days,  of  the  time  and  place  when  the  committee  will  meet  for  the 
consideration  thereof,  to  be  served  on  the  member  complained  of,  either 
personally  or  by  leaving  the  same  at  his  place  of  business  during  the 
office  hours,  properly  addressed  to  him.    If,  after  hearing  his  explana- 
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tions,  the  committee  shall  deem  it  proper  that  there  shall  be  a  trial  of  the 
charge,  they  shall  cause  a  similar  notice  of  five  days  of  the  time  and  place 
of  trial  to  be  served  on  the  party  complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses,  their 
names  and  place  of  residence,  who  it  is  proposed  shall  be  examined  to 
sustain  the  charge,  which  shall  accompany  the  complaint  when  made  to 
the  committee ;  and  when  the  day  is  set  for  trial  the  member  complained 
of,  upon  his  demand  therefor,  shall  be  entitled  to  a  copy  of  said  list  of 
witnesses.  At  the  time  and  place  appointed  for  the  trial,  or  at  such  other 
time  as  may  be  granted  by  the  committee,  the  member  complained  of  shall 
file  a  written  answer  or  defense.  Should  he  fail  to  do  so,  the  committee 
may  proceed  thereupon  to  the  consideration  of  the  complaint. 

The  committee  shall  thereupon,  and  at  such  other  times  and  places  as 
they  may  adjourn  to,  proceed  to  hear  the  evidence  adduced  and  try  the 
complaint,  and  shall  determine  all  questions  of  evidence. 

The  complainant,  and  the  member  complained  of ,  shall  each  be  allowed 
to  appear  personally  and  by  counsel,  who  must  be  members  of  the  Asso- 
ciation; and  the  complainant,  and  the  member  complained  of,  shall  each 
be  competent  witnesses.  The  witnesses  shall  vouch  for  the  truth  of  their 
statements  on  their  word  of  honor.  The  committee  shall  have  power  to 
summon  witnesses;  and  if  any  such  witnesses  are  members  of  the  Asso- 
ciation, a  neglect  or  refusal  to  appear  may  be  reported  to  the  Association 
by  the  committee,  and  treated  as  a  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present  at  the  trial, 
except  that  a  less  number  must  adjourn  from  time  to  time,  shall  hear  and 
decide  the  allegations  submitted  to  them;  and  if  they  find  the  complaint 
or  any  material  part  of  it,  to  be  true,  they  shall  so  report  to  the  Associa- 
tion, with  their  recommendation  as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  member  com- 
plained of,  and  if  the  decision  be  that  the  complaint,  or  any  material  part 
thereof,  is  true,  and  in  that  case  only,  the  committee  shall  also  serve  a 
copy  of  the  complaint,  answer,  if  there  be  an  answer,  and  decision  on 
the  President  of  the  Association;  and  if  requested,  either  by  the  member 
or  members  complaining,  or  the  member  complained  of,  shall  annex  thereto 
a  copy  of  the  evidence  taken,  which  said  document  shall  be?  regarded  as 
a  report  of  the  committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association  at  an 
annual,  stated  or  adjourned  meeting  of  the  Association,  and  of  which 
the  member  complained  of  shall  have  due  notice,  to  be  served  upon  him 
by  direction  of  the  committee.  The  committee  shall  thereupon  proceed 
to  take  such  action  on  said  report  as  they  may  see  fit,  provided  only  that 
no  member  shall  be  expelled  unless  by  the  vote  of  two-thirds  of  the  mem- 
bers present  and  voting. 

Whenever  any  trial  shall  be  determined  on,  the  member  complained 
of  may  object,  for  cause,  to  any  of  the  members  of  said  committee,  which 
said  causes  he  shall  state  in  writing  and  present  to  the  committee.  There- 
upon the  committee  shall  report  the  facts  to  the  President,  and  inclose  to 
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him  a  copy  of  the  objection  for  cause;  and  the  President  shall  forth- 
with summon  the  Central  Council  to  meet  with  him  and  determine  what 
weight,  if  any,  the  objections  for  cause  are  justly  entitled  to  have;  and 
if  the  President  and  a  majority  of  the  Central  Council  present  and  voting 
shall  determine  that  the  objections  for  cause  are  not  well  taken,  and  the 
same  are  overruled,  the  President  shall  so  inform  the  Committee  on 
Grievances;  but  if  the  President  and  a  majority  of  the  Central  Council, 
as  aforesaid,  shall  determine  that  any  of  said  objections  for  cause,  to  any 
member  of  the  Committee  on  Grievances  is  well  taken,  then  the  President 
shall  so  inform  said  committee,  and  forthwith  appoint  another  member 
or  members  to  supply  the  temporary  vacancy  caused  thereby;  and  the 
method  herein  provided  shall  be  resorted  to  until  a  committee  is  obtained 
against  whom  the  member  complained  of  urges  no  just  objection  for  cause. 

If  any  member  of  the  bar  in  the  State  of  Tennessee  shall  collect 
money  in  his  professional  capacity  for  a  client,  and  wrongfully  fail  or 
refuse  tq  account  for  the  same,  it  shall  be  the  duty  of  the  President,  or 
any  Vice-President  of  the  Bar  Association  of  Tennessee,  on  complaint 
being  made  to  him  by  any  person,  to  appoint  a  suitable  committee  from 
among  the  members  of  this  Association  to  investigate  the  case,  and  report 
the  facts  to  the  officer  appointing  this  committee;  and  if,  in  the  judgment 
of  that  officer,  a  case  can  be  made  out  against  the  offender,  said  appointing 
officer  shall  order  same  or  another  committee  to  prosecute  the  offender 
in  the  courts  for  disbarment. 

If  any  member  of  the  bar  of  Tennessee  shall  be  guilty  of  any  unpro- 
fessional conduct,  for  which  he  could,  under  the  then  existing  laws  of 
the  land,  be  disbarred,  it  shall  be  the  duty  of  the  President  and  Vice- 
Presidents  of  the  Bar  Association  of  Tennessee  to  proceed  to  have  him 
disbarred,  as  indicated  in  the  by-law  just  preceding  this. 

All  the  foregoing  proceedings  shall  be  kept  secret,  except  as  their  pub- 
lication is  hereinbefore  provided  for,  unless  otherwise  provided  for  by  this 
Association. 

X  — NOMINATIONS  AND  ELECTIONS. 

Nominations  of  candidates  to  fill  the  respective  offices  may  be  made 
at  the  time  of  election  by  any  member,  and  as  many  candidates  may  be 
nominated  for  each  office  as  members  may  wish  to  name,  but  all  elections, 
whether  to  office  or  membership,  must  be  by  ballot.  A  majority  of  the 
votes  cast  shall  be  sufficient  to  elect  to  office,  but  five  negative  votes  shall 
be  sufficient  to  defeat  an  election  to  membership. 

XL— SUPPLYING  VACANCIES. 

All  vacancies  in  any  office  or  committee  of  this  Association  shall  be 
tilled  by  appointment  of  the  President,  and  the  persons  thus  appointed 
shall  hold  for  the  unexpired  term  of  his  predecessor;  but  if  a  vacancy  occur 
in  the  office  of  President,  it  shall  be  filled  by  the  Association  at  its  first 
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stated  meeting  occurring  more  than  ten  days  after  the  happening  of  such 
vacancy,  and  the  person  elected  shall  hold  for  the  uuexpired  term  of  his 
predecessor. 

XII— ANNUAL  DUES. 

All  annual  dues  of  this  Association  shall  be  paid  on  or  before  the  first 
day  of  March  in  each  year,  and  any  member  failing  to  pay  his  annual 
dues  by  that  time  shall  be  in  default,  and,  upon  the  order  of  the  President, 
the  Secretary  shall  strike  the  name  of  such  member  from  the  rolls  of 
membership,  unless  for  good  cause  shown  the  President  shall  excuse  such 
default,  in  which  last  event  the  name  of  such  member  shall,  upon  the 
order  of  the  President,  be  restored  by  the  Secretary  to  the  roll  of  mem- 
bership. 

XIII. — AMENDMENT  OF  BY-LAWS. 

These  by-laws  may  be  amended  at  any  stated,  adjourned  or  annual 
meeting  of  the  Association  by  a  majority  of  those  present. 

XIV— RESIGNATION  OF  OFFICERS  AND  MEMBERS. 

Any  officer  may  resign  at  any  time  upon  settling  his  accounts  with  the 
Association.  A  member  may  resign  at  any  time  upon  the  payment  of 
all  dues  to  the  Association;  and  from  the  date  of  the  receipt  by  the 
Secretary  of  a  notice  of  resignation,  with  an  indorsement  thereon  by  the 
Treasurer  that  all  dues  have  been  paid  as  provided,  the  person  giving 
such  notice  shall  cease  to  be  a  member  of  the  Association. 

XV.— SALARY  OF  SECRETARY  AND  TREASURER. 

The  annual  salary  of  the  Secretary  and  Treasurer  shall  be  two  hundred 
dollars,  one-half  of  which  shall  be  due  on  the  first  day  of  May,  and  the 
other  half  on  the  first  day  of  November  in  each  year,  but  may  be  paid 
earlier,  or  at  other  times,  if  the  Central  Council  shall,  in  writing,  so  direct  ; 
but  this  shall  be  in  full  of  all  compensation  to  him.  No  other  officer  of 
the  Association  shall  receive  any  salary  or  compensation. 

XVI— SPECIAL  MEETING. 

If  the  President  and  Central  Council  shall  determine  that  it  is  necessary 
for  the  Association  to  hold  any  other  meetings  during  the  year  than  the 
regular  annual  meeting,  the  same  shall  be  held  at  such  time  and  place 
as  the  President  and  Central  Council  may  fix,  upon  twenty  day's  notice  of 
such  time  and  place,  to  be  given  by  the  Secretary  by  publication  in  a 
newspaper;  and  the  Secretary  shall  give  this  notice  upon  the  order  of  the 
President. 
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XVII.— NUMBER  OF  PAPERS. 

Not  more  than  six  papers,  in  addition  to  the  regular  order  of  business, 
shall  be  read  at  each  annual  meeting,  and  not  more  than  one  at  each  of 
the  sessions  of  the  Association. 

XVIII— LENGTH  OF  PAPERS. 

No  paper  read  before  the  Association  shall  occupy  more  than  thirty 
(30*)  minutes. 

XIX.— CENTRAL   COUNCIL   TO   FURNISH   SUMMARY  OF 

REPORTS. 

It  shall  be  the  duty  of  the  chairman  of  each  standing  committee  of  the 
Association  to  send  to  the  Secretary  of  the  Association  at  least  thirty  (30) 
days  before  each  annual  meeting  the  report  and  recommendations  which 
his  committee  intends  to  present  to  the  meeting.  The  Secretary  shall,  as 
soon  as  practicable  after  the  receipt  of  same,  print  and  distribute  to  the 
members  of  the  Association  a  brief  summary  of  the  recommendations 
contained  in  said  reports. 

XX.— HONORARY  MEMBERS. 

All  Chancellors  and  Judges  of  the  Superior  Courts  of  this  State  are 
honorary  members  of  this  Association,  and  they  are  relieved  from  the 
payment  of  admission  fees  and  dues. 
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LIST  OF  MEMBERS. 


Acklen,  Jos.  H    .Nashville 

Ailor,  J.  R   Knoxville 

Akers,  Albert  W  Nashville 

Albright,  Edward   ..Gallatin 

Anderson,  J.  M    .Nashville 

Anderson,  Milton  J   Chattanooga 

Aust,  John  R   Nashville 

Austin,  R.  W   -Knoxville 

Armstrong,  C.  A   Lewisburg 

Armstrong,  W.  C   .  Lewisburg 

Bachman,  E.  K    Bristol 

Baker,  Lewis  M.  G.   Knoxville 

Banks,  Lem.  _  -Memphis 

Barber,  Clarence  W  Knoxville 

Bartels,  R.  Lee  Memphis 

Barthell,  E.  E   Nashville 

Bates,  Wm.  B  Shelbyville 

Baxter,  Ed    Nashville 

Baxter,  E.  J     Jonesboro 

Beattie,  R.  M..   .Memphis 

Bell,  Jno.  Arnold  Nashville 

Bell,  Jno.  E   +  Memphis 

Benson,  John  O   Chattanooga 

Berry,  C.  D  .,   _  ..Nashville 

Biddle,  J.  E    Greeneville 

Biggs,  Albert  W   Trenton 

Black,  Joe  M   Knoxville 

Black,  W .  F    Knoxville 

Boals,  J.  C    Covington 

Boddie,  George  W    Gallatin 

Bond,  Bate     Brownsville 

Bonner,  J.  W    Nashville 

Boren,  George  E     Bristol 

Bowman,  Jno.  H    Johnson  City 

Boyd,  C.  T..     Nashville 

Boyd,  H.  R     Memphis 

Bradford,  Jas.  C     ...Nashville 

Brandon,  W.  M    Dover 

13 


Digitized  by  Google 


178 


PROCEEDINGS  OP  THE 


Bright,  Jno.  M   Fayetteville 

Bright,  R.  L   l  Chattanooga 

Brock,  Lee   Nashville 

Brown,  Charles  Hays  Knoxville 

Brown,  Foster  V     Chattanooga 

Brown,  J  as.  S  Nashville 

Brown,  Joe.   Jasper 

Bryan,  C.  M   Memphis 

Bryan,  M.  T  -   Nashville 

Buchanan,  A.  S   -  Memphis 

Buchanan,  J.  W  Memphis 

Bundren,  J.  H._    Jefferson  City 

Buntin,  Allison   -   Nashville 

Burch,  Chas.  N   -   Memphis 

Burrows,  A.  Y   Knoxville 

Burrow,  Robert   .Bristol 

Byrns,  Jos.  W  -   Nashville 

Cain,  Stith  M   .  Nashville 

Caldwell,  Joshua  W...  _   Knoxville 

Cameron,  Robert  T  Chattanooga 

Camp,  EC  ,  -  -  Knoxville 

Campbell,  L.  R   .  Nashville 

Canada,  J.  W   Memphis 

Carden,  F.  S  Chattanooga 

Carr,  H.  H    .Johnson  City 

Carr,  H.  M  Harriman 

Carroll,  W.  H  Memphis 

Carter,  H.  Clay  _  Waverly 

Cary,  Hudson     Memphis 

Cary ,  Rhea  P  —  Memphis 

Cassell,  R.  B    .Harriman 

Cates,  Chas.  T.,  Sr   Maryville 

Cates,  Chas.  T.,Jr   Knoxville 

Cates,  R.  L    Knoxville 

Center,  J.  D   '  _   Humboldt 

Chambliss,  A.  W   Chattanooga 

Chambliss,  Sam      -Chattanooga 

Chamlee,  G.  W  ..Chattanooga 

Chamlee,  W.  F  Chattanooga 

Champion,  S.  A   Nashville 

Coffee,  J.  Shelby     ..Columbia 

Cohn,  Nathan  Nashville 

Coleman,  Louis  M   Chattanooga 

Collier,  T.  B  1   Memphis 

Conatser,  O.  C   Monterey 

Cooke,  Thos.  H  Chattanooga 

Cooper,  Robin  J    Nashville 
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Cooper,  W.  H     -  Nashville 

Cooper,  Wm.  P  _  —    Shelbyville 

Comick,  Howard   Knoxville 

Cox,  N.  N    Franklin 

Craft,  Henry  Memphis 

Crockett,  R.  H    .Frankiln 

Cross,  R.  F     Knoxville 

Cummins,  W.  H  Chattanooga 

Curtin,  Thos  r   Bristol 

Davis,  Jno.  M   ...Wartburg 

DeHaven,  D.  W   -   Memphis 

DeWitt,  John  H   -   Nashville 

Donnelly,  R.  E     Mountain  City 

Dickey,  A.  S     Chattanooga 

Dietz,  W.  H   Kingston 

Early,  John  H...   Chattanooga 

Early,  Jno.  H     Memphis 

Eastman,  J.  W    Chattanooga 

Edgington,  H.  N   Memphis 

Eggleston ,  J .  F     Franklin 

Estes,  M.  P     Nashville 

Estes,  P.  M  Nashville 

Ewing,  Caruthers    Memphis 

Essary,  E.  W     Lexington 

Ewing,  Z.  W   Pulaski 

Farrell,  N  omian,  Jr  Nashville 

Faw,  W .  W    Franklin 

Fentress,  Frank,  Jr      Memphis 

Fitzhugh,  G.  T    Memphis 

Fitzhugh,  VV.  H     Memphis 

Fleming,  Martin  A     Chattanooga 

Fort ,  Tomlinson    __ Chattanooga 

Forshee,  Bruce    Chattanooga 

Fowler,  J.  A    Knoxville 

•Frantz,  Jno.  A...-    Knoxville 

Frazer,  George  A   .  Nashville 

Frierson,  W.L     Chattanooga 

Fry,  Henry  P...   .  Chattanooga 

Gaines,  A.  W    -Chattanooga 

Gardner,  Vaughn     Memphis 

Garvin,  W.  B     Chattanooga 

Gates,  Elias.  ._   Memphis 

Gillham,  G.  H       .Memphis 

Glisson,  W.  B     Memphis 

Granbery,  W.  L      Nashville 

Grayson,  D.  L   Chattanooga 

Green,  Jno.  W    -Knoxville 
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Greer,  Jas.  M   Memphis 

Greer,  Rowan.   Memphis 

Greer,  T.  N   Shelbyville 

Grissam ,  Clyde    Brownsville 

Haggard,  R.  A   Waynesboro 

Hammond.  Orlando     —  Memphis 

Hannah,  Harvey  H  -   Oliver  Springs 

Harpole,  A.  J   Union  City 

Harr,  Isaac.  Johnson  City 

Harwood,  T.  E —   Trenton 

Headrick,  Norris   _   Chattanooga 

Heath,  R.  M   Memphis 

Heiskel,  S.  G    Knoxville 

Henderson,  Jno.  H  Franklin 

Henderson,  T.  F.  P   Franklin 

Hicks,  X.  Z     Clinton 

Hodges,  W.  B  Morristown 

Holloway,  John  B   Morristown 

Holloway,  Samuel   Memphis 

Holman,  B.  E   Fayetteville 

Holman,  J.  H    Fayetteville 

Houk,  Jno.  C-.  Knoxville 

Houston,  Jno.  P  Memphis 

Howell,  Morton  B   Nashville 

Howell,  R.  Boyte  C...   Nashville 

Hudson,  Isaac    Memphis 

Hudson,  T.  R  ..  Chattanooga 

Huffaker,  V.  A   Knoxville 

Hughes,  H.  Y.    Tazewell 

Hutchinson,  W.G     . . Nashville 

Hyatt,  G.  G  Ducktown 

Ingersoll,  H.  H   Knoxville 

Jackson,  R.  F  Nashville 

Johnson,  A.  R  _  Johnson  City 

Johnson,  J.  G   .  Knoxville 

Johnson,  T.  B    Nashville 

Jones,  Clement  J--   Oliver  Springs 

Jones,  V.  M     Nashville 

Jouralman,  Leon    Knoxville 

Judd,  J.  W_.   Nashville 

Kortrecht,  A.  H   Memphis 

Keeble,  Jno.  Bell.   Nashville 

Keen,  Willard   Huntsville 

Kelly,  T.  F    Memphis 

Kennedy,  R.  L  Nashville 

Kennerly,  W.  T  .  Knoxville 

Ketchum,  A.  W     ..Memphis 
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King,  Rolent  E   Brownsville 

King,  W.  R   Lawrenceburg 

Kingree,  B.  D   Shelbyville 

Kirkpatrick,  S.  J    Jonesboro 

Lafferty,  J.  F     _  _ Morristown 

Lamb,  A.  B   Paris 

Lancaster,  George  D    Chattanooga 

Lea,  Luke  Nashville 

Lee,  William  Baxter...  Knoxville 

Lcftwich,  Louis   Nashville 

Levine,  Albert  T   Nashville 

Lewis,  J.  W  Paris 

Lillard,  J.  W  Decatur 

Lindsay,  H.  B    Knoxville 

Littleton,  J.  F    ..Kingston 

Littleton,  Jesse  M  Winchester 

Litty,  H.  H  ..Memphis 

Livingston,  H.  J.,  Jr      Memphis 

Luckey,  C.  E  Knoxville 

Lusk,  Robert   Nashville 

Lynch,  J.J     Winchester 

Mabry,  C.  L  Knoxville 

Maddin,  P.  D  Nashville 

Malone,  Jas.  H   Memphis 

Malone,  Thos.  H.,  Jr.   Nashville 

Matthews,  Thos.  E     Nashville 

Maury,  F.  C  Nashville 

Maynard,  Jas   Knoxville 

Maynard,  James,  Jr   Knoxville 

McCall,  Jno.  E    Nashville 

McCarn,  Jeff  Nashville 

McConless,  M.  C     Morristown 

McCutcheon,  J.  N   Chattanooga 

McFarland,  L.  B__    _   Memphis 

McGehee,  Stuart      Memphis 

McKellar,  K.  D    Memphis 

McLeer,  Will  A    Maryville 

McLester,  Battle  __  __    Chattanooga 

McNeilly,  E.  L    Nashville 

McNutt,  J.  S  Crossville 

McSween,  W.  D   Newport 

Metcalf.  C.  W.   Memphis 

Metcalf,  W.  P  Memphis 

Miller,  Lee  F  Elizabethton 

Miller,  W.  B      Chattanooga 

Miller,  W.  F   Knoxville 

Miller,  S.  E     Johnson  City 
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Monroe,  Jas.  A     Wartburg 

Moore,  J.  Washington    Nashville 

Moore,  J.  W.  E   Brownsville 

Morrell,  Norman  B   Knoxville 

Morton,  Jno.  W.,  Jr    _  Nashville 

Mount  castle,  R.  E.  L   Knoxville 

Murray,  G.  B...    — Chattanooga 

Murray,  T.  P   Chattanooga 

Myatt,  E.  F    Knoxville 

Myers,  D.  E   .  .---..Memphis 

Neill,  A.  B   Lewisburg 

Nolan,  E.  J    Chattanooga 

Nolan,  Jno.  L._   Nashville 

O' Conner,  Miles      Nashville 

Osborne,  N.  N_.    Knoxville 

Owen,  W.  A  _    Covington 

Owens,  W.  A  LaFollette 

Owings,  F.  D  Rockwood 

Parker,  Chas.  G  r  Shelbyville 

Patterson,  M.  R   Memphis 

Payne,  W.  H.,  Jr    Chattanooga 

Pendleton,  I.  L    Nashville 

Percy,  W.  A   -Memphis 

Pflanze,  Robert   Knoxville 

Phillips,  J.  O    Rogersville 

Pickle,  George  W   Knoxville 

Pierce,  T.  M  Union  City 

Pigford,  C.  E   Jackson 

Pilcher,  Jas.  Stuart  .  Nashville 

Pilcher,  Stuart  C   Nashville 

Powers,  E.H       LaFollette 

Powers,  J.  Pike,  Jr  _  _ .Knoxville 

Randolph,  George   Memphis 

Randolph,  Wm.  M._.   __ Memphis 

Rankin,  Chas.  W  Chattanooga 

Rankin,  T.  T    _ .Chattanooga 

Richardson,  Jno.  E  Murfreesboro 

Richardson,  R.  N     Franklin 

Roach,  J.  J   Nashville 

Robertson,  N.  G    .  Lebanon 

Rodgers,  Jno  _   Knoxville 

Ruhm,  Jno    Nashville 

Russell,  J.  N   LaFollette 

Ryan,  Jas.  A    _  -Nashville 

Sanson,  R.  H     Knoxville 

Sanford,  Chas.  M   Knoxville 

Sanford,  Ed.  T    Knoxville 
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Sawyer,  C.  J    Clinton 

Seay,  Ed.  T    Gallatin 

Seymour,  Chas...   Knoxville 

Shamblin,  Jno.  S  Benton 

Sheaf e,  C.  A   Murfreesboro 

Shelton,  H.  H  j  Bristol 

Shepherd,  T.  B  Chattanooga 

Shields,  S.  G    Knoxville 

Simonton,  C.  B    Covington 

Simonton,  W .  M    Covington 

Sims,  James  C   1  Chattanooga 

Slaughter,  C.  C...   -  Nashville 

Smith,  Baxter   Nashville 

Smith,  Gilmer  P  Memphis 

Smith,  Henry  E  ,    --Nashville 

Smith,  J.  R  _  _  Watertown 

Smith,  R.  T   Nashville 

Smith,  S.  B  Chattanooga 

Spagins,  R.  F  Jackson 

Spurlock,  Frank  Chattanooga 

Staples,  Jno.  W  _   Harriman 

Steger,  T.  M    Nashville 

Steger,  Will   _  Nashville 

Sternberger,  Aaron   Brownsville 

St.  John,  C.  J    Bristol 

Stockell,  A.  W  Nashville 

Stokes,  Jordan  Nashville 

Stokes,  Walter  Nashville 

Strang,  S.  Bartow   Chattanooga 

Susong,  J.  A   Greeneville 

Swaney,  W.  B    Chattanooga 

Sweeney,  John  C   Paris 

Taylor,  E.  R  Morristown 

Templeton,  Jerome  Knoxville 

Templeton,  Paul  E    Knoxville 

Thomas,  W.  G.  M   Chattanooga 

Tillman,  A.  M   _ .Nashville 

Tillman,  G.  N    Nashville 

Tipton,  John  W   Elizabethton 

Trabue,  C.  C   Nashville 

Trezevant,  M.  B      Memphis 

Trewitt,  A.  H   Chattanooga 

Trim,  L.  H   Greeneville 

Trimble,  J.  M    -Chattanooga 

Turley,  E.  R._    Memphis 

Turney,  John  E   Nashville 

Turney,  Woodsan   .Winchester 
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Turner,  W.  B    _  Columbia 

Tyne,  Thos.  J      Nashville 

Vaughn,  Robert    Nashville 

Vertrees,  John  J   Nashville 

Vertrees,  VV.  O    Nashville 

Walker,  Bradley   Nashville 

Waller,  Claude.   Nashville 

Walsh,  H.  F   Memphis 

Warriner,  H.  C--  •-   Memphis 

Washington,  Jos.  E     Wessyngton 

Watkins,  Ed   Chattanooga 

Watson,  Will  J   >  Chattanooga 

Webb,  T.  S    Knoxville, 

Webb,  Thos.  L,  Jr   Nashville 

Welcker,  W.  L.   Knoxville 

White,  George  T    Chattanooga 

Whitman,  A.  T    Nashville 

Williams,  S.  C--  :   Johnson  City 

Williamson,  Wm.  H    Nashville 

Wright,  E.  C    Memphis 

Wright,  Jas.  B   Knoxville 

Wright,  John  W   Nashville 

W right ,  T .  A    '.  Rockwood 

Wright,  W.  D    Knoxville 

Young,  D.  K   Clinton 

Young,  J.  Y  Clinton 

Young,  Robert  S   Sweetwater 

Young,  Sam  E     Sweetwater 

Zimmerman,  Frank     Memphis 
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LIST  OF  HONORARY  MEMBERS. 


Allison,  John,  Chancellor.   Nashville 

Allison,  Judge  M.  M      Chattanooga 

Barton.  Judge  R.  M.,  Jr    Chattanooga 

Beard,  Judge  W.  D      Memphis 

Bearden,  W.  S.,  Chancellor   Shelbyville 

Bell,  Judge  B.  D._     Gallatin 

Bond,  Judge  John  R     Brownsville 

Burke,  Judge  George  L   _   Kingston 

Caldwell,  W.  C    Trenton 

Cartwright,  Judge  J.  A    Nashville 

Childress,  Judge  John  W  *  Nashville 

Colyar,  A.  S     Nashville 

Cooper,  John  S.,  Chancellor  Trenton 

Frazier,  Hon.  James  B   Nashville 

Galloway,  Judge  J.  S   Memphis 

Hawkins,  A.  G.,  Chancellor.   Huntingdon 

Haynes,  Hal  H.,  Chancellor  Bristol 

Heiskell,  F.  H.,  Chancellor  Memph.2 

Higgins,  Judge  Joe  C  .   Fayetteville 

Holding,  Judge  Samuel   Columbia 

Houston,  Judge  W.  C    ..Woodbury 

Hull,  Judge  Cordell     Gainesboro 

Kyle,  H.  G.,  Chancellor    Rogersville 

Lansden,  D.  L.,  Chancellor  Cookeville 

Lurton,  Judge  H.  H   Nashville 

Maiden,  Judge  R.  F.   Dresden 

Malone,  Thos.  H   Nashville 

McAlister,  Judge  W.  K   Nashville 

McConnell,  T.  M.,  Chancellor   Chattanooga 

McHenderson,  Judge  G   Rutledge 

Moss,  Judge  John  T  .    Memphis 

Neil,  Judge  M.  M    Trenton 

Shields,  Judge  John  K  Knoxville 

Sneed,  Judge  Jos.  W   Knoxville 

Stout,  J.  W.,  Chancellor   Cumberland  City- 
Taylor,  Judge  John  M   Lexington 

Tyler,  Judge  A.  J.  -   Bristol 

Wilkes,  Judge  John  S   Columbia 

Wilson,  Judge  S.  F   Gallatin 

Woods,  Judge  Levi  S —   Lexington 

Young,  Judge  J.  P    Memphis 
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OFFICERS  OF  THE  AMERICAN  BAR  ASSOCIATION. 

1905-1906. 


President. 

George  R.  Peck     Chicago,  111. 

Secretary. 

John  Hinkley   215  N.  Charles  St.,  Baltimore,  Md. 

Treasurer. 

Frederick  E.  Wadhams  37  Tweddle  Building,  Albany,  N.  Y. 


Vice-President  for  Tennessee. 
W.  B.  Swaney.    Chattanooga 

M ember  of  General  Council  for  Tennessee. 
E.  T.  Sanford    Knoxville 

Local  Council. 

Henry  H.  Ingersoli  Knoxville 

David  K.  Young    Clinton 

Robert  Lusk   Nashville 

J.  W.  Bonner  Nashville 
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 Nashville 
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ANDREW  ALLISON  

•  1884-5. 

XENOPHON  WHEELER       ........ ............................................ ..........  Chattanooga 

1885-  6. 

W^.  C»  T^O  1^1^  I  v  ^  —  ......  ^1  cm  ph  i  s 

1886-  7. 

J  W.  JUDD....;  i  Springfield 


1887-8. 

H.  H.  INGERSOLL  KnoxviUe 


1888-9. 
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1898-  9. 

J.  W.  BONNER  _...NashvilU 

1899-  1900. 

W.  L.  WELCKER  Knoxville 

1900-  1901. 

GEORGE  GILLHAM  „  Memphis 

1901-  1902. 

^ ,  \  \ ,  ^ \  C  l"v  \2,   .....»......«....•-...»•.........«...-.-................»......•._..........«...._............ s s v i lie 

1902-  1903: 

R.  E.  L.  MOUNTCASTLE  -  Morristown 

1903-  1904. 

JNO.  E.  WELLS  Union  City 

EDWARD  T.  SANFORD  Knoxville 

1904-  1905. 

JOHN  H.  HENDERSON  Franklin 

1905-  1906. 

EDWARD  T.  SANFORD  Knoxville 

1906-  1907. 

F.  H.  HEISKELL  Memphis 
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OFFICERS  FOR  1906-1907. 


PRESIDENT. 

F.  H.  HEISKELL  Memphis 

VICE-PRESIDENTS. 

ROBERT  BURROW  —  — Bristol 

M.  T.  BRYAN  Nashville 

G.  T.  FITZHUGH  Memphis 

SECRETARY  AND  TREASURER. 
R.  H.  SANSOM  m  Knoxville 

CENTRAL  COUNCIL. 

W.  P.  METCALF,  Chairman  Memphis 

WM.  L.  FRIERSON  Chattanooga 

A  1^,^^. \j  -Ey ...................... .................... ............wm.,m....».. ............ 3s h v  1 1 1  c 

ALBERT  W.  BIGGS  Memphis 

R.  LEE  BARTELS  Memphis 
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STANDING  COMMITTEES,  1906-1907. 


JURISPRUDENCE  AND  LAW  REFORM. 

E.  T.  SANFORD,  Chairman  „  Knoxville 

L.  M.  G.  BAKER  Knoxville 

R.  E.  L.  MOUNTCASTLE  Knoxville 

C.  C.  TRABUE  Nashville 

A.  B.  LAMB  Paris 


JUDICIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE. 

JUDGE  A.  B.  PITTMAN,  Chairman  Memphis 

J.  W.  CANADA  Memphis 

FRANK  ZIMMERMAN  Memphis 

J.  S.  PILCHER  _  Nashville 

H ,  H .  SH IJyiON  ,,.  »  (•*.•..*.*•»....•  »•.•••*  I)iistol 


LEGAL  EDUCATION  AND  ADMISSION  TO  THE  BAR. 

S.  L.  COCKROFT,  Chairman  Memphis 

ROBERT  BURROW  Johnson  City 

1  - ,  1^ T Gl  ORD.  ...JcLckson 

F  T   SFAY  Gallatin 

XVi      X  •     W  M—»i  ».  X  •  .....VOUflLitl 

FRANK  SPURLOCK  Chattanooga 

PUBLICATION. 

JUDGE  J.  W.  BONNER,  Chairman  Nashville 

E.  E.  BARTHELL  Nashville 

X*.  i^..  W  R.  I I~I T — . — I^-Oclc w  ood 

S.  E.  YOUNG  Sweetwater 

ELI  AS  GATES  Memphis 
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GRIEVANCES. 

W.  B.  SWANEY,  Chairman  ~  Chattanooga 

A.  W.  CHAMBLISS  Chattanooga 

ED.  W ATKINS  Chattanooga 

.  H I  C_ }\  ^  . . ..... -••--•"•••---•-....•--•-••..-••--—..•-..-.—•.«•--••••..••••.-••«»--••-•«•--••-•  MawHfwtmOlu) to t\ 

W  •      A  I  .       B  1^,*^.  ....................................................  M«f«MM««MM**MM«MW*N«*M*mDOVCf 

OBITUARIES  AND  MEMORIALS. 

HENRY  H.  INGERSOLL,  Chairman  Knoxville 

J.  W.  CALDWELL  Knoxville 

J"i .  J.  1^ 1 I Cj S T ^) . — .  ......................... — ..............  ...  . — ..... c m phis 

Jf ■      P I- I  1  L< I P S   ivi  ,ijicrs\  illc 

ROBERT  LUSK  Nashville 
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SPECIAL  COMMITTEES,  1906-1907. 


COMMITTEE  TO  REPORT  ON  THE  TORRENS  SYSTEM  OF 

REGISTERING  DEEDS. 

S.  C.  WILLIAMS,  Chairman  Johnson  City 

JEROME  TEMPLETON  Knoxville 


COMMITTEE  TO  RECOMMEND  TO  THE  LEGISLATURE  THE 
MOVEMENT  TOWARD  UNIFORM  LAWS. 


H.  E.  SMITH  

J.  W.  JUDD  

J.  H.  MALONE 


..Nashville 

...Nashville 
...Memphis 


J.  H.  MALONE,  Chairman 
J.  W.  JUDD  

J.  ST,  J O .... — .......... 


...Memphis 
..Nashville 
 Bristol 
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I 

PROCEEDINGS 

OF  THE 

BAR  ASSOCIATION  OF  TENNESSEE 

AT  THE 

TWENTY-FIFTH  ANNUAL  MEETING, 

< 

HELD  AT  LOOKOUT  MOUNTAIN.  TENN , 
August  8,  9  and  10,  1906. 


FIRST  DAY— WEDNESDAY,  AUGUST  8. 

MORNING  SESSION. 

At  10  o'clock  A.  M.  the  meeting  was  called  to  order  by  Presi- 
dent Edward  Terry  Sanford,  who  stated  that  Mr.  Robert  Lusk, 
the  Association's  most  efficient  and  courteous  Secretary,  was 
unavoidably  absent,  being  detained  at  home  by  illness  in  his 
family,  and  that  without  objection  Mr.  S.  C.  Pilcher,  who  had 
been  chosen  to  that  end  by  Mr.  Lusk,  would  act  as  Secretary 
in  his  stead,  and  there  being  no  objection  it  was  so  ordered. 
The  President  then  stated  that  the  Association  would,  he  knew, 
be  glad  to  hear  the  words  of  welcome  that  would  be  extended 
the  members  by  Chattanooga's  talented  mayor,  honored  citizen, 
and  learned  lawyer,  the  Hon.  William  L.  Frierson,  on  behalf  of 
Chattanooga  and  its  bar.   Mr.  Frierson  spoke  as  follows : 

Mr.  President,  Ladies  and  Gentlemen: 

The  lawyers  have  for  so  long  and  so  continuously  honored  this  elevated 
suburb  of  the  city  of  Chattanooga  by  coming  here  that  we  regard  the  an- 
nual meeting  of  the  Tennessee  Bar  Association  as  one  of  our  permanent 
institutions  and  attractions. 

- 

From  year  to  year  we  look  forward  to  seeing  the  faces  which,  through 
the  joyous  fellowship  of  these  occasions,  have  become  familiar. 
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Whpn  one  of  the  old-timers,  from  failing  health  or  advancing  years, 
unwillingly  plays  truant  and  remains  away,  he  is  not  forgotten,  but  he  and 
his  virtues  are  the  theme  of  many  a  story  told  among  his  comrades.  And, 
when  such  a  one,  after  an  enforced  absence,  returns,  great  is  the  rejoicing 
in  Israel.  If  you  will  pardon  me  for  being,  perhaps,  a  little  too  personal,  T 
remember  that  a  year  ago  when  we  gathered  here,  instead  of  the  genial, 
smiling  face  of  my  splendid  —  I  had  almost  said  venerable  —  friend  from 
Memphis,  Mr.  Metcalfe,  we  were  met  with  the  announcement  that  the 
inexorable  requirements  of  impaired  health  had  banished  him,  for  the  time, 
to  a  distant  state. 

And  I  remember,  too,  the  message  we  sent  him  bearing  the  greetings  of 
this  Association  and  our  united  hope  for  his  recovery.  I  am  sure  that  no 
greater  pleasure  awaits  us  now  than  that  which  we  find  in  seeing  him  once 
more  in  his  accustomed  place,  bearing  upon  his  familiar  countenance  the 
visible  evidence  that  our  hope  for  his  health  has  been  realized,  and  armed, 
doubtless,  with  beautiful  eulogies  upon  our  dead  which  we  will  hear  in  the 
icport  of  the  Committee  on  Obituaries. 

But  his  presence  recalls  another,  who,  for  the  first  time,  I  believe,  within 
my  recollections,  is  absent. 

For  years  the  Memphis  delegation  to  these  meetings  has  consisted  of 
Metcalfe  and  Malone,  and  those  whom  they  brought  with  them.  When 
M alone  was  elected  mayor  of  Memphis  I  wrote  him,  tendering  my  con- 
gratulations and  suggesting  that  the  mayor  of  Memphis  and  the  mayor  of 
Chattanooga  would  have  to  celebrate.  He  replied  that  we  would  certainly 
celebrate  at  the  Bar  Association,  if  not  sooner.  But  his  position  has  proven 
a  more  strenuous  one  than  mine,  and  instead  of  recognizing  him  among 
those  to  whom  I  am  extending  a  welcome,  I  can  only  take  occasion  to 
express  my  regret  that  the  cares  of  official  life  have  sent  him  away  in 
search  of  health.  May  I  express  the  hope  that  next  year  we  may  be  en- 
livened by  the  delightful  companionship  of  both  Metcalfe  and  Malone. 

I  am  accustomed  to  give  expression  of  a  welcome  on  behalf  of  the  city 
for  whose  people  I  have  the  honor  to  speak.  But  today,  in  greeting  my 
professional  brethren,  I  prefer  to  speak  as  an  humble  member  of  that 
profession  whose  brain  guides  the  energies  of  those  who  are  leaders  in 
our  wonderful  material  and  industrial  development,  and,  at  the  same  time, 
that  profession  whose  highest  mission  is  to  stand  for  and  protect  the 
rights  of  the  weakest  citizen  against  the  unjust  aggressions  of  the  power- 
ful. It  is  also  my  privilege  to  speak  as  the  representative  of  a  local  Bar 
Association,  among  whose  members  the  best  of  friendship  and  good  fel- 
lowship prevail  —  an  Association  which,  we  believe,  in  its  practical  work, 
if,  perhaps,  more  valuable  and  helpful  to  its  members  than  any  other  in 
the  state. 

Speaking  for  such  an  Association,  and  as  a  lawyer  to  lawyers,  I  greet 
the  Bar  Association  of  Tennessee  as  an  organization  devoted  to  conserv- 
ing and  preserving  the  high  ideals  and  noble  traditions  of  a  profession  in 
which  unyielding  fidelity  to  every  trust  is  the  cardinal  principle. 
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You  have  been  watchful  of  our  professional  ethics  and  quick  to  protest 
against  those  methods  and  innovations  which  tend  to  detract  from  our 
dignity  and  usefulness  as  members  of  society.  You  have  stood  firmly 
against  these  modern  methods  of  getting  business  which  would  degrade 
us  to  a  mere  commercialism.  For  this,  all  honor  is  due  you.  But  if  I  may 
without  violating  the  properties  of  the  occasion,  I  would  call  attention  to 
an  even  more  dangerous  and  insidious  form  of  commercialism.  There  is 
a  serious  menace  to  the  just  prestige  of  the  legal  profession  in  the  ten 
dency  to  obscure  the  line  which  separates  our  duties  and  obligations  to 
our  clients  from  our  duties  and  obligations  to  the  State  and  the  public, 
which  separates  the  sphere  of  the  lawyer  from  that  of  the  citizen.  The 
plea  which  I  would  enter  today  for  my  profession  is  a  plea  for  the  inde- 
pendent citizenship  of  the  lawyer.  I  would  have  him  freed  from  thraldom, 
or  the  suspicion  of  thraldom,  which  in  political  affairs  affecting  the  gen- 
eral public  would  make  him  the  servant  of  any  client.  There  is  to  me 
nothing  more  humiliating  than  the  thought  that  the  people  are  coming  to 
look  upon  the  political  positions  taken  by  lawyers  not  as  reflecting  their 
honest  views  as  citizens,  but  as  dictated  by  the  selfish  interests  of  some 
corporation  known  to  pay  them  large  salaries.  It  is  a  shame  upon  the 
profession  that  notoriously  a  candidate  for  office,  having  been  assured  of 
the  support  of  a  railroad  company,  claims  at  once  that  he  has  secured  the 
influence  of  every  local  attorney  employed  by  that  company.  It  may  be 
said  to  our  honor  that  he  is  frequently  disappointed.  But  what  I  am  seek- 
ing to  emphasize  is  that  the  public  is  inclined  to  take  this  view  of  us.  The 
note  of  warning  which  I  would  sound  is  that  if  we  would  maintain  un- 
broken our  prestige  we  must  resent  the  imputation  that  a  contract  for  our 
professional  services  includes,  in  any  measure,  a  bargain  and  sale  of  our 
citizenship.  If  we  would  not  be  regarded  as  mere  appendages  and  belong- 
ings of  the  corporations  that  employ  us  we  must  be  careful  to  let  the  public 
understand  that,  as  counsellors  and  practitioners,  we  give  to  our  clients 
the  best  that  is  in  us,  that  our  citizenship  is  our  own  and  not  for  sale  at 
any  price,  and  that  our  course  in  public  affairs  is  controlled  alone  by  our 
honest  convictions  as  to  what  is  right  and  best  for  the  general  public. 

I  have,  perhaps,  abused  my  privilege  in  digressing  as  I  have.  My  only 
apology  is  that  I  have  a  right  to  speak  plainly  to  my  professional  brethren 
and  that  I  have  attempted  to  say  a  word  for  the  honor  of  the  profession  I 
love. 

It  is  not  necessary  for  me  to  extend  any  formal  welcome.  You  are  at 
home.  You  appreciate  the  attractions  of  this  place  more,  perhaps,  than 
those  of  us  to  whom  they  have  become  every-day  affairs.  The  plain  truth 
is  that  to  Chattanooga  lawyers  the  beauties  and  grandeur  surrounding  us 
are  somewhat  obscured  by  the  more  sordidly  interesting  fact  that  this 
mountain  has  been  the  source  of  more  litigation  and  good  fees  than  any- 
thing else  in  this  vicinity.  This  and  the  fact  that  the  Adams  law  has  no 
application  here  make  a  natural  meeting  place  for  lawyers. 

So,  my  friends,  no  words  of  mine  can  add  any  warmth  to  the  simple 
statement  that  the  bar  of  Chattanooga  is  glad  to  see  you  once  more. 
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The  address  of  welcome  was  responded  to  by  Col.  J.  H.  Hoi- 
man,  of  Fayetteville,  on  behalf  of  the  association,  at  the  request 
of  the  President.  Col.  Holman  very  felicitously  expressed  the 
appreciation  of  the  association  and  its  membership  for  the  very 
cordial  words  of  welcome  extended. 

The  minutes  and  proceedings  of  the  last  annual  meeting  of 
the  Association  having  been  printed  in  the  1905-1906  Annual 
and  distributed  by  the  Secretary  among  the  members,  the  read- 
ing thereof  was,  on  motion,  dispensed  with,  and  as  thus  printed 
and  distributed  the  minutes  were  approved. 

The  annual  address  of  the  President,  the  first  thing  in  the 
regular  order  of  business,  was  then  delivered  by  Mr.  Edward 
T.  Sanford,  and  was  a  most  excellent  paper,  exhibiting  every 
evidence  of  exhaustive  research,  and  discriminating  care  in  its 
preparation.  It  is  replete  with  interest,  and  will  be  found  in 
the  Appendix. 

The  next  in  order,  the  report  of  the  Secretary-Treasurer,  Mr. 
Lusk,  was  presented  and  read  as  follows : 

August  7,  1906. 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

As  Secretary  and  Treasurer  of  the  Bar  Association  of  Tennessee,  I 
respectfully  submit  the  following  report  for  the  year  ending  August  7,  1906 : 

MEMBERSHIP. 

Active  members  „   349 

Honorary  members    41 

Total   390 

RECEIPTS  AND  DISBURSEMENTS. 

Receipts. 

Balance  on  hand  as  shown  by  report  dated  July  15,  1905  $  98.5S 

Receipts  from  admission  fees  and  annual  dues  collected  from  July 


15,  1905,  to  August  7,  1906  -   684.00 

Total   -  $782.58 

Disbursements. 

Disbursements  as  shown  by  vouchers  this  day  filed  with  the  Central 
Council   4723.06 

i  — — . 

Cash  balance  on  hand  August  7,  1906  $  59.52 


Respectfully  submitted, 

Robert  Lusk, 
Secretary  and  Treasurer. 
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On  motion  this  report  was  referred  to  the  Central  Council 
for  audit. 

The  report  of  the  Central  Council  was  next  presented  and 
read  by  the  chairman,  as  follows : 

Mr.  President: 

The  Central  Council  presents  and  recommends  for  membership  the  fol- 


lowing gentlemen: 

Albertson,  Van.  H  Knoxville 

Anderson,  J.  W .  ..................................................................... —  Chuttcinoo^^i. 

Atchley,  J.  Arthur   Knoxville 

■BciXtCI*,    v5 lOSS    D.     rt  TTftrMT-niTtTftifirtTiiKiiiiimmmiMiiiiiminiiiiMKimiM  mi!  ^Sf  clSllVlUC 

Baxter,  Perkins   Nashville 

Brown,  R.  A  Knoxville 

Beaver,  Chas.  O  Chattanooga 

Chandler,  D.  W  Harriman 

Cate,  H.  N  Newport 

Camp,  H.  N.,  Jr  Knoxville 

C_-  li  1 1  dress,  23 en  ....................................................................................................  f  dlftskl 

Cox,  Thad  A.   „  Johnson  City 

Cantrell,  John  H.  — . — ........ — ...... .................... ....Chattanooga 

Cooper,  Wm.  T  Chattanooga 

Elkins,  Robert  A  Knoxville 

Eslick,  E.  E  Pulaski 

Foster,  E.  G  Huntsville 

Harrison,  W.  Morris   Madisonville 

Harris  Daniel  O  Harriman 

l  1"  Wl  1  ■   ,        -N  l  .        ll  .       ...........  HHMIMMt*HlMM«lHMt>iMM(IMI«Ml«WM*IMIllimMllH«Mlll«lilWI  ......  C      1  V  1\ 

Johnston,  Roy  A  Knoxville 

Jones,  R.  M  Harriman 

Kehr,  Cyrus   Knoxville 

McConnell,  T.  G  Knoxville 

McQueen,  Ed.  P  '  Loudon 

OOre  ,     J  «  •  .....................  ...........  ■  mm  m  m  mmm  mm  mm  ■ — m  ■      J^fl[Q3C  VI  1  1  C 

Moses,  Everett   Knoxville 

Noll,  Fred  A  Chattanooga 

I    V  1 1  C  V  ,     'A\  .     ■  w  iHiiiiiiitiiiiiiiinmiiirriiii  i  i  "N/T  1  SOT1  VI  He 

!P e n  1  <in  d  ^  J[ .  1^..  ...».....•«.••.......•....■•......----—....--.*--.-.--.-... ...........».....«-...---.---.-----  I"v  r  i  o  x.  \  1 1  1  e 

Rogers,  John  P  LaFollette 

vSanders,  Frank   Knoxville 

Scott,  Jos  -  Harriman 

Sizer,  J.  B  ...Chattanooga 

Smith,  L.  D  Knoxville 

Smithson,  Noble  Knoxville 

Spilman,  L.  H  Knoxville- 
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Stickley,  Robert  H  Madisonville 

Smith,  Edward  J  Nashville 

Thornburgh,  John  M  Knoxville 

Wagner,  T.  H  Chattanooga 

*\  til sh     d vs  »_l  i  d  F,  . ...  —  ......... — .... — ................. 1\  n  o  x  \  1 1 1  c 

Welcker,  Tames 

vV^cil  1 1  l  l  l  ,  J.  I I .  ......    1 n t on 

Williams,  Joe  V  Chattanooga 

Respectfully  submitted, 

R.  H.  Sansom,  Chairman, 
J.  R.  Smith, 
L.  M.  G.  Baker. 

On  motion  this  .report  was  adopted  and  the  entire  list  of 
names  therein  recommended  for  membership,  were  unanimously 
elected. 

The  Central  Council,  upon  its  request,  was  accorded  time 
within  which  to  audit  and  make  report  upon  the  report  of  the 
Secretary-Treasurer. 

On  motion  an  adjournment  was  taken  to  2 :30  o'clock  P.  M. 


AFTERNOON  SESSION. 

Convened  by  the  President  at  2:30  o'clock  pursuant  to  ad- 
journment order. 

Hon.  L.  B.  McFarland,  the  chairman  of  the  Committee  on 
Jurisprudence  and  Law  Reform,  being  absent,  the  reports  of 
this  Committee,,  both  majority  and  minority,  were  presented 
and  read  by  Col.  J.  H.  Holman,  a  member  of  the  Committee. 
In  the  absence  of  any  motion  in  relation  to  these  reports  and 
the  subject-matter  thereof,  the  President  announced  that  they 
would  take  the  usual  course,  that  is,  the  reports  would  be  filed 
and  spread  on  the  minutes,  which  is  accordingly  done  in  words 
and  figures  as  follows : 

REPORT  OF  COMMITTEE  ON  JURISPRUDENCE  AND  LAW 

REFORM. 

To  the  Bar  Association  of  Tennessee: 

It  appears  from  the  report  of  proceedings  of  the  Bar  Association  of 
Tennessee  in  1905,  that  the  report  of  the  Committee  on  Jurisprudence 
and  Law  Reform  made  by  the  Chairman  of  that  committee  was  an  oral 
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one,  and  it  was  directed  that  this  report  be  reduced  to  writing,  and  the 
same  filed  with  the  Committee  on  Jurisprudence  and  Law  Reform,  to  be 
appointed  for  the  year  1905-6,  and  that  the  association  direct  said  committee 
to  prepare  a  bill,  and  submit  to  the  next  meeting  in  accordance  with  this 
report. 

Mr.  J.  H.  Holman,  the  chairman  of  that  committee,  has  filed  with  this 
committee  that  report,  and  has  accompanied  the  same  by  an  act  prepared 
by  him  covering  the  matter  in  question*  This  act,  this  committee  now 
submits  to  this  association  for  its  action  thereon,  confessing  that  this 
committee  has  not  given  this  act  that  examination  and  study  that  the 
importance  of  the  subject  demands  before  its  approval  or  disapproval. 
The  whole  matter  is,  therefore,  submitted  to  this  association. 

Your  committee  further  respectfully  reports  upon  an  examination 
of  the  proceedings  of  the  former  meetings  of  this  association,  that  so  many 
recommendations  have  been  made  to  the  various  Legislatures,  which  have 
been  ignored  or  rejected,  that  it  does  not  feel  encouraged  to  submit  at 
present  other  recommendations. 

The  committee  is  impressed  with  the  fact  that  the  main  evil  in  at- 
tempts at  law  reform  is  in  the  passage  of  too  many  laws.  Lord  Coke 
has  said  that  "certainty  is  the  prime  dignity  of  the  law."  If  the  laws  are 
changed  at  every  session  of  the  Legislature,  this  certainty  is  lost.  The 
lawyers  have  scarcely  learned  what  the  law  is.  before,  by  enactment  of 
another  Legislature,  it  ceases  to  be  the  law.  How  much  less  the  people 
at  large. 

This  evil  is  more  appreciable,  and  most  deeply  felt  in  those  matters 
which  more  generally  and  more  vitally  affect  the  people;  such  legislation 
as  pertains  to  election  and  taxation.  Appreciating  this  evil,  as  we  do,  we 
are  not  disposed  to  recommend  action  which  will  increase  it. 

There  is  one  subject,  however,  that  we  present  to  this  association  for 
its  thought  and  consideration,  not  for  present  action,  but  for  possible  fu- 
ture deliberation.  That  is,  the  change  of  the  law  as  to  exemption  from 
jury  service  so  as  to  exclude  from  these  exemptions  young  lawyers  who 
have  not  been  licensed  for  say  five  years.  We  submit  on  this  subject 
that  the  experiences  of  mankind  have  demonstrated  the  utility  of  thorough 
education  in  all  branches  and  departments  of  any  avocation  in  life.  The 
most  efficient  railroad  presidents  are  those  who  have  commenced  in  the 
roundhouse,  and  gone  by  promotion  through  all  the  gradations  of  railroad 
education  and  advancement.  The  most  successful  manufacturers  are  those 
who  began  in  the  machine  shop,  and  then  up  to  management  and  owner- 
ship. The  most  princely  of  merchants  are  those  who  have  commenced 
with  the  broom,  and  thence  the  counter,  and  the  desk  and  to  proprietor- 
ship. 

We  are  of  the  opinion  that  no  part  of  a  lawyer's  education  would  be 
of  more  use  to  him  than  service  upon  the  jury,  and  in  the  capacity  of  a 
juror,  and  in  association  with  other  jurors  for  a  series  of  years  before  ac- 
tive practice  comes. 
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In  addition  to  this,  there  is  a  period  with  most  young  lawyers  when 
much  of  their  time  is  unoccupied,  and  in  which  it  is  too  often  the  case 
that  "an  idle  brain  becomes  the  devil's  workshop."  And  to  require  him 
to  serve  upon  the  jury  for  one  term  every  year  would  be  useful  as  well  as 
pleasant  and  profitable  employment.  This  could  be  accomplished  by  amend- 
ing Sec.  5816  of  the  Code  by  adding  after  the  words  "all  practicing  attor- 
neys," the  words,  "who  have  been  licensed  and  admitted  to  practice  for 
five  years." 

Respectfully  submitted, 

L.  B.  McFarland,  Chairman. 
J.  A.  Susong, 
Wm.  L.  Frierson. 

GreenEville,  Tenn.,  July  30,  1906. 

L.  B.  McFarland,  Esq., 

Memphis  Trust  Building, 

Memphis,  Tenn. 

Dear  Sir:  I  have  signed  the  enclosed  report  of  the  committee  on  juris- 
prudence, as  suggested  by  you,  which  I  herewith  enclose.  There  is  one 
matter  I  wish  to  suggest  for  your  consideration.  I  think  an  act  should 
be  passed,  authorizing  stenographers,  who  are  not  themselves  officers 
authorized  to  take  depositions,  to  be  employed  by  the  officer  taking  the 
depositions,  and  to  authorize  the  depositions  to  be  read  upon  the  affidavit 
of  the  stenographer,  that  he  correctly  took  down  the  testimony  and  trans- 
cribed it,  supplemented  by  the  certificate  of  the  officer  as  to  transmission, 
etc.  The  Act  of  1899,  ch.  276,  only  authorizes  the  taking  of  depositions 
in  shorthand  by  officers  authorized  to  take  them  otherwise.  Most  sten- 
ographers in  my  section  of  country  are  females,  and  cannot  hold  any 
official  position  authorizing  them  to  take  depositions.  Usually,  this  matter 
can  be  handled  by  consent.  But  I  regret  that  there  are  yet  a  few  lawyers 
who  seem  to  think  it  good  practice,  to  obstruct  litigation  which  they  are 
defending,  by  refusing  to  agree,  even  in  such  simple  matters  as  these.  I 
have  recently  had  this  question  made  on  me  two  or  three  times  in  my  own 
practice,  although  the  stenographer  was  regularly  employed  by  the  Clerk 
and  Master;  and  the  object  of  the  objection  was  simply  to  delay  the  pre- 
paration of  the  case. 

I  think  it  doubtful  whether  the  matter  is  worth  bringing  to  the  attention 
of  the  Bar  Association.  It  is  a  small  matter  of  practice,  which  it  is  my 
purpose  to  get  our  next  Representative  to  endeavor  to  have  passed.  Tt 
may  very  properly  be  made  an  amendment  to  the  Act  of  1899. 

Yours  truly, 

J.  A.  Susong. 

To  the  Bar  Association  of  Tennessee: 

I  do  not  concur  in  that  portion  of  the  report  prepared  by  the  Chairman 
which  advises  that  no  further  recommendations  shall  be  made  by  the  Ten- 
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nessee  Bar  Association  to  the  Legislature  of  the  State  of  Tennessee  in 
reference  to  the  passage  of  new  laws.  While  many  of  the  recommenda- 
tions made  by  this  Association  have  been  ignored  by  the  Legislature,  yet 
several  laws  have  been  passed  by  that  body  which  originated  with  and 
were  advocated  by  this  Association  and  which  have  proved  of  great  benefit 
to  the  public  and  still  remain  upon  the  statute  books  unchanged.  The 
criticism  in  the  report  prepared  by  the  chairman,  to  the  effect  that  the 
Legislature  passes  too  many  laws  is  in  part  correct,  but  not  so  with  refer- 
ence to  those  laws  which  have  been  passed  at  the  instance  of  this  Associa- 
tion. The  two  subjects  about  which  there  has  been  so  much  legislation 
are  taxation  and  elections.  At  nearly  every  session  of  the  Legislature  a 
new  assessment  law  has  been  passed  and  it  is  almost  impossible  for  the 
general  public  to  keep  informed  on  this  subject.  Our  election  laws  are 
spread  through  our  statutes  to  such  an  extent  it  is  almost  impossible  to 
tell  what  the  law  is  at  the  present  time.  I  think  this  Association  should 
recommend  to  the  Legislature  that  a  general  assessment  law  be  passed 
which  will  meet  the  demands  of  the  public  and  which  can  stand  the  test 
without  amendment  by  every  new  Legislature. 

In  reference  to  the  election  laws,  the  Legislature  should  be  requested  to 
cause  all  of  the  present  laws  to  be  arranged  into  one  general  act  and  all 
other  acts  repealed. 

Respectfully  submitted. 

George  Randolph. 

At  the  last  meeting  of  the  Tennessee  Bar  Association  the  undersigned, 
chairman  of  the  Committee  on  Jurisprudence  and  Law  Reform,  made  an 
oral  report  on  the  Quarterly  County  Court,  and  the  most  feasible  method 
of  reducing  the  membership  of  that  body.  The  Association  having  directed 
that  the  report  be  reduced  to  writing,  and  be  filed  with  the  Committee  on 
Jurisprudence  and  Law  Reform  to  be  appointed  for  the  year  1905-6,  re- 
spectfully submit  the  following: 

REPORT. 

Before  entering  upon  a  discussion  of  the  most  feasible  and  least  objec- 
tionable method  of  reducing  the  membership  of  the  County  Courts  of  this 
State  it  may  not  be  improper  to  first  examine  the  state  of  our  law  as  to 
civil  districts  into  which  the  counties  arc  divided. 

The  division  of  counties  into  Civil  Districts  was  first  ordained  by  the 
constitution  of  1834,  in  the  following  language : 

"The  different  counties  of  this  State  shall  be  laid  off  as  the  General 
Assembly  may  direct,  into  districts  of  convenient  size,  so  that  the  whole 
number  in  each  county  shall  not  be  more  than  twenty-five,  or  four  for 
every  one  hundred  square  miles.  There  shall  be  two  Justices  of  the  Peace 
and  one  constable  elected  in  each  district  by  the  qualified  voters  therein, 
except  the  districts  including  county  towns  which  shall  elect  three  Justices 
and  two  constables." 
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This  part  of  the  constitution  of  1834  was  re-ordained  in  Section  IS  of 
Article  VI  of  the  Constitution  of  1870. 

It  will  be  observed  that  this  mandate  of  the  constitution  does  not  oner- 
ate  the  General  Assembly  with  the  duty  and  labor  of  laying  off  the  coun- 
ties into  Civil  Districts,  but  that  it  is  to  be  done  "as  the  General  Assembly 
may  direct."  The  first  General  Assembly  after  the  adoption  of  the  Con- 
stitution of  1834,  performed  its  legislative  duty  of  directing  how,  and  by 
whom  "the  different  counties  in  the  State  should  be  laid  off  into  districts 
of  convenient  size."  See  Chapter  1  Acts  of  1835,  and  Shannon's  Code, 
Sections  94  to  99,  inclusive. 

The  duty  of  laying  off  the  counties  into  districts  of  convenient  size,  of 
changing  the  boundary  of  any  civil  district,  as  well  as  the  power  to  make 
new  districts  and  redistrict  a  county  entirely  was  committed  to  the  County 
Court  of  any  county,  through  the  medium  of  commissioners  appointed  by 
such  Court,  or  otherwise.  The  Commissioners  appointed  by  the  Court 
before  entering  upon  the  discharge  of  their  duties  are  required  to  take 
an  oath  "to  faithfully  and  impartially  perform  said  service."  See  sec- 
tions of  the  Code  cited  above.  These  sections  of  the  Code  are  still  the 
law,  and  in  force,  never  having  been  changed  or  repealed  by  any  act  passed 
for  that  purpose.  For  nearly  three-quarters  of  a  century  the  County 
Court  has  performed  its  duty  of  laying  off  the  Counties  into  districts  of 
convenient  size,  making  new  districts,  redistricting  the  counties  and 
changing  district  lines.  The  constitutionality  of  the  law  under  which  it 
has  acted  has  never  been  challenged.  Because  of  their  proximity  to  and 
their  acquaintance  with  the  sections  to  be  affected  the  competency  of  the 
Justices  for  this  service  must  be  conceded,  and  in  the  past,  it  must  be 
admitted  that  it  has  been  performed  with  fidelity. 

No  evils  or  inconveniences  have  ever  been  complained  of  as  resulting 
from  the  laying  off  of  the  counties  into  districts  of  "convenient  size,"  as 
was  done  by  the  County  Courts  after  the  adoption  of  the  Constitution  of 
1834.  But  there  is  an  almost  universal  popular  clamor  for  reducing  the 
membership  of  the  County  Court.  Tt  is  claimed,  and  experience  has 
proven,  that  the  Court,  as  at  present  constituted,  is  too  large,  too  unweildy, 
and  too  expensive  a  body:  that  it  is  incapable  of  proper  deliberation,  and 
wanting  in  the  feeling  of  individual  responsibility.  That  the  Court  should 
be  reformed  is  scarcely  debatable. 

A  popular  misconception  prevails,  especially  among  Tennessee  legisla- 
tors, that  the  County  Court  must  necessarily  be  composed  of  all  the  Justices 
of  the  County,  therefore  to  reduce  the  body  of  which  the  Court  is  to  be  com- 
posed, it  is  necessary  to  make  a  corresponding  reduction  in  the  number 
of  Civil  Districts.  Out  of  this  idea  arose  the  modern  expedient  of  redis- 
tricting by  legislative  enactment,  a  county  into  few  large,  instead  of  laying 
off  districts  of  convenient  size  as  required  by  the  Constitution. 

It  may  not  be  amiss  fiere,  parenthetically,  to  notice  the  strange,  if  not 
ludicrous  condition,  that  may  be  produced  by  the  existence  of  two  separate 
and  independent  bodies,  exercising  the  power,  and  claiming  the  legal 
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authority  to  do  the  same  thing.  If  the  County  Court  of  a  county  should 
be  dissatisfied  with  the  manner  in  which  the  General  Assembly  has  changed 
the  lines  of  the  districts  or  redistricted  the  County,  why  may  it  not  under 
its  own  authority  proceed  to  restore  the  lines  or  again  redistrict  the 
county?  And  why  may  not  the  General  Assembly  still  again  redistrict, 
and  so  on  ad  infinitum,  the  one  virtually  repealing  the  Act  of  the  other? 
The  authority  of  the  County  Court  is  to  be  found  in  a  general  enactment, 
a  public  law  as  broad  as  the  State,  but  neither  the  authority  or  competency 
of  the  Legislature  to  perform  this  service  is  visible  to  the  naked  eye.  but 
they  may  be  discovered  by  the  aid  of  the  judicial  telescope. 

The  expedient  of  redisricting  counties  by  legislative  enactment  so  as 
to  have  large  and  few  districts  as  advocated  by  some,  to  get  rid  of  a 
majority  of  the  justices  and  constables  may  not  infract  the  letter,  but  it 
certainly  does  the  spirit  of  the  Constitution.    Section  IS  of  Article  6  " 
says: 

"The  different  counties  of  this  State  shall  be  laid  off  as  the  General 
Assembly  may  direct,  into  districts  of  convenient  size,"  and  that  "There 
shall  be  two  Justices  and  one  constable  elected  in  each  district."  Under 
our  system  of  government  in  rural  communities  the  Justices  and  con- 
stables are  the  only  conservators  of  the  peace,  and  a  wise  public  policy,  as 
well  as  ancient  usage  dictated  that  these  officers  should  be  in  close  touch 
with  the  people  of  every  community,  and  convenient  to  every  inhabitant. 

The  Constitution  did  not  create  the  Justices  for  the  County  Court, 
neither  did  it  make  the  County  Court  for  the  Justices. 

Section  1,  Article  6  of  the  Constitution  ordains  that  "The  Judicial 
power  of  the  State  shall  be  vested  in  one  Supreme  Court,  and  such  Circuit, 
Chancery  and  other  inferior  courts  as  the  Legislature  shall,  from  time 
to  time,  ordain  and  establish,  in  the  judges  thereof  and  in  justices  of  the 
peace."  This  clause  it  will  be  seen,  only  invests  Justices  of  the  peace,  as 
such,  with  judicial  power.  Such  power  as  necessarily  inheres  in  the  office 
to  try  such  civil  and  criminal  cases  as  may  come  within  their  jurisdiction. 
But  the  last  clause  of  that  section  provides  that  "Courts  to  be  holden  by 
Justices  of  the  Peace  may  also  be  established."  To  establish  Courts  to 
be  held  by  Justices  of  the  Peace  is  not  mandatory,  only  permissive.  The 
quarterly  sessions  of  the  County  Courts  may  be  constituted  of  such  num- 
ber of  Justices,  or  of  other  persons  as  the  Legislature  may  deem  expedient. 

The  judicial  power  of  the  County  Court  is  exercised  by  the  Judge  or 
Chairman,  and  not  by  the  justices  in  its  Quarterly  Sessions.  The  Quar- 
terly Court  is  a  Court  in  name  only,  attached  to  the  County  Court  for 
convenience,  for  the  transaction  of  miscellaneous  non-judicial  business. 
It  has  never  been  invested  with  the  "Judicial  Power"  contemplated  or 
within  the  meaning  of  the  Constitution. 

The  constitutional  provision  that  "Courts  to  be  holden  by  Justices  of 
the  Peace  may  also  be  established,"  was  evidently  intended  to  apply  only 
to  such  Courts  as  were  invested  with  judicial  power  and  necessarily  exer- 
cised judicial  authority,  such  as  recorder's  Courts,  police  Courts,  etc. 


Digitized  by  Google 


PROCEEDINGS  OF  THE 


Section  1,  of  Article  7  of  the  Constitution  provides  that :  "There  shall 
be  elected  for  each  County,  by  the  Justices  of  the  Peace,  one  coroner  and 
one  ranger.  And  Section  2  of  the  same  Article  provides  that  "Should  a 
vacancy  occur  subsequent  to  an  election,  in  the  office  of  Sheriff,  Trustee, 
or  Register,  it  shall  be  filled  by  the  Justices."  It  is  plain  that  these  officers 
must  be  elected,  and  the  vacancies  filled  not  by  a  Court,  but  by  the  Jus- 
tices. The  Justices  would  have  performed  this  mandatory  duty  if  no 
Quarterly  Court  had  ever  been  established.  This  service  can  be  rendered 
by  the  Justices  without  the  functions  of  a  Court,  and  without  the  exercise 
of  judicial  power. 

It  is  believed  and  suggested,  that  the  desired  reform  of  the  Quarterly 
Sessions  of  the  County  Courts  can  be  had  by  a  general  law,  or  by  special 
enactments  for  each  county,  the  former  being  preferable,  if  the  members 
of  the  General  Assembly  could  agree  upon  a  plan  for  the  whole  State. 

Early  in  the  year  1905,  during  the  sitting  of  the  last  General  Assembly, 
petitions  were  extensively  circulated  and  signed  asking  the  Legislature 
to  redistrict  Lincoln  County  into  a  few  districts,  so  as  to  reduce  the 
membership  of  the  County  Court.  Many  of  the  petitioners  regretted  the 
giving  up  of  the  conveniences  of  the  existing  Civil  Districts,  Justices  of 
the  Peace  and  constables,  but  were  willing  to  make  the  sacrifice  if  that  was 
the  only  method  of  reforming  the  County  Court.  It  was  then  that  some 
of  the  petitioners  approached  the  writer  asking  if  a  bill  could  be  drawn 
cutting  down  the  Court  without  cutting  down  the  Civil  Districts,  if  so, 
they  desired  such  a  bill  to  be  drawn.  The  writer  drew  a  bill  which 
seemed  to  meet  popular  approval.  It  was  styled  "An  Act  to  Reorganize  the 
Quarterly  Sessions  of  the  County  Court  of  Lincoln  County,  to  Consist 
of  Seven  Justices  of  the  Peace."  &c.  *  *  *  The  first  section  enacted 
that  the  quarterly  sessions  of  the  County  Court  of  Lincoln  County,  should 
consist  of  seven  Justices  of  the  Peace,  to  be  chosen  as  thereinafter  pro- 
vided. The  second  section,  that  for  the  purpose  of  effecting  the  objects 
of  the  Act,  that  Lincoln  County  should  have  seven  territorial  divisions, 
each  division  consisting  of  and  embracing  therein  the  existing  Civil  Dis- 
tricts (setting  them  out).  Section  three  provides  that  the  Justices  of  the 
County  shall  elect  seven  Justices,  one  from,  each  division,  who  shall  be 
designated  as  Quarterly  Court  Justices,  and  constitute  said  Quarterly  Court, 
&c.  The  bill  has  ten  sections,  and  for  a  full  understanding  of  its  provisions 
and  the  plan  adopted,  a  copy  of  the  same  is  herewith  exhibited  with  this 
report. 

The  territorial  divisions  constituted  by  the  bill  are  composed  of  contig- 
uous Civil  Districts  and  are  as  near  equal  in  population  as  practicable  to 
preserve  the  representative  character  of  the  members  of  the  Court.  It  is 
believed  that  if  a  bill  of  this  nature  should  become  a  law,  it  will  be  efficient 
and  satisfy  the  public  demand ;  but  like  all  laws,  must  be  tested  by  experi- 
ence and  subjected  to  its  vicissitudes. 

It  may  be  asked  what  became  of  the  proposed  bill?  Copies  of  it  were 
sent  to  Lincoln  County's  representative  and  senator,  with  a  prayer  that  it 
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become  a  law.  Neither  would  father  it  nor  introduce  it,  even  by  request. 
The  representatives,  being  a  Justice  of  the  Peace  and  member  of  the 
County  Court,  resented  the  suggestion,  and  the  senator  it  is  said,  not  being 
able  to  see  anything  wrong  in  the  proposed  bill,  thought  that  a  wise  public 
policy  dictated  that  we  should  bear  the  ills  of  the  present  system,  rather 
than  incur  the  opposition  of  the  Justice  of  the  Peace  representative. 

But  the  proposed  bill  was  not  entirely  devoid  of  fruits.  While  being 
circulated  and  examined  by  the  members  of  the  General  Assembly,  the 
Senator  from  Obion  County,  Hon.  John  Hugh  McDowell,  thinking  it 
suggested  the  proper  plan,  and  with  a  few  verbal  .alterations  introduced 
and  had  passed  an  act  to  reorganize  the  Quarterly  County  Court  of  Obion 
County,  making  the  Quarterly  County  Court  to  be  composed  of  nine 
Justices,  one  to  be  chosen  from  each  of  the  nine  territorial  divisions  con- 
stituted by  the  act,  the  same  being  chapter  494,  Acts  of  1905,  to  take  effect 
on  and  after  July  1,  1905. 

No  authentic  information  has  been  received  as  to  how  the  act  is  work- 
ing in  Obion  County.  A  recent  letter  received  from  Hon.  John  Hugh 
McDowell  simply  states  that  the  "Justices  are  fighting  it."  An  uncon- 
firmed rumor,  however,  states  that  the  Justices  ignore  the  act  and  as  a 
body  refuse  to  recognize  its  validity  —  that  they  refuse  to  elect  the  nine 
Quarterly  Court  justices,  and  that  they  continue,  as  heretofore,  to  transact 
the  business  of  the  Court,  and  to  exercise  their  ancient  and  "inalienable" 
prerogatives.  Rumor  also  ha3  it  that  much  perplexity  exists  in  Obion 
County  as  to  what  steps  should  be  taken  to  vindicate  the  law  and  bring 
the  recalcitrant  Justices  to  an  observance  of  their  duty;  that  some  suggest 
proceedings  by  Quo  tvarranto,  some  mandamus,  some  injunction,  and  others 
actions  of  forcible  and  unlawful  detainer,  &c.  While  these  may  be  only 
idle  rumors,  it  is  believed  to  be  a  fact  that  the  justices  of  Obion  County 
are  still  holding  the  fort. 

In  proposing  measures  for  the  reform  of  the  County  Court,  experience 
has  taught  us  that  the  Justices  of  the  Peace  must  be  reckoned  with.  It 
ij  true  that  many  intelligent  and  broad-minded  Justices  are  advocating 
reform,  while  others  are  moved  to  resist  it  from  a  laudable  ambition  to 
serve  their  country  as  well  as  to  protect  and  bring  happiness  to  their 
constituency ;  while  not  "a  few,  unsuspected  of  selfishness  or  avarice,  enter- 
tain a  self-controlling  conviction  that  wisdom  in  its  purity  cannot  be 
heard,  nor  the  power  of  knowledge  displayed,  except  when  their  voices 
are  thundering  in  the  County  Court.  It  is  thus  they  achieve  greatness, 
and,  "Soul  and  body  rive  not  more  at  parting,  than  greatness  leaving  off." 

Respectfully  submitted, 

J.  H.  Holm  an. 

Fayetteville,  Tenn. 
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AN  ACT  to  reorganize  the  Quarterly  Sessions  of  the  County  Court  of 
Lincoln  County,  to  consist  of  seven  Justices  of  the  Peace,  to  designate 
and  define  seven  territorial  divisions  to  be  composed  of  existing  Civil 
Districts,  from  each  of  said  seven  divisions  one  Quarterly  Court  Justice 
shall  be  elected  by  the  Justices  of  said  County,  to  designate  the  time 
and  place  of  electing  them  and  other  County  officers  by  the  Justices, 
to  prescribe  the  oath  of  qualification  of  said  Quarterly  Court  Justices, 
to  prescribe  a  quorum  of  Justices  to  elect  certain  County  officers  and 
the  quorum  of  the  Quarterly  Court  Justices  for  the  transaction  of 
business,  to  define  the  powers  and  jurisdiction  of  said  Court,  and  to 
modify  and  amend  all  laws  in  conflict  therewith. 

Section  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ten- 
nessee, that  from  and  after  this  Act  takes  effect  the  Quarterly  Sessions 
of  the  County  Court  of  Lincoln  County  shall  consist  of  seven  Justices  of 
the  Peace,  to  be  elected  and  chosen  as  hereinafter  provided. 

Sec.  2.  Be  it  further  enacted,  that  for  the  purposes  of  effectuating  the 
objects  of  this  Act,  said  Lincoln  County  shall  have  seven  Territorial  Divis- 
ions, each  division  consisting  of  and  embracing  therein  the  existing  Civil 
Districts  as  follows: 

The  First  Division  shall  be  composed  of  the  1st,  2d,  19th  and  20th 
Civil  Districts. 

The  Second  Division  shall  be  composed  of  the  3d,  21st,  22d,  23d,  24th 
and  25th  Civil  Districts. 

The  Third  Division  shall  be  composed  of  the  4th,  Sth  and  7th  Civil 
Districts. 

The  Fourth  Division  shall  be  composed  of  the  8th  Civil  District. 

The  Fifth  Division  shall  be  composed  of  the  6th,  9th,  10th,  and  11th  v 
Civil  Districts. 

The  Sixth  Division  shall  be  composed  of  the  12th,  13th,  14th  and  15th 
Civil  Districts. 

The  Seventh  Division  shall  be  composed  of  the  16th,  17th  and  18th  Civil 
Districts. 

Sec.  3.  Be  it  further  enacted,  that  on  the  first  Monday  in  July,  1905, 
the  Justices  of  the  Peace  of  said  Lincoln  County  shall  assemble  at  the 
Court  House  of  said  County  and  — the  County  Judge  presiding  —  will 
proceed  to  elect  seven  of  said  Justices  of  the  Peace,  one  from  each  of  the 
Seven  Divisions  as  constituted  and  defined  in  Section  2  of  this  Act,  and 
when  so  elected  and  qualified,  said  Seven  Justices  shall  be  designated  as 
Quarterly  Court  Justices,  and  shall  constitute  said  Quarterly  Court,  and 
shall  hold  their  offices  as  such  until  the  next  regular  election  of  Justices 
of  the  Peace,  and  until  their  successors  are  elected  and  qualified. 

Sec  4.  Be  it  further  enacted,  that  after  every  regular  election  of  Jus- 
tices of  the  Peace,  the  said  Justices  of  the  Peace  of  said  County,  shall,  on 
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the  first  day  of  the  first  regular  term  of  the  Quarterly  Court,  after  said 
regular  election  of  the  Justices  of  the  Peace,  assemble  at  the  Court  House 
of  said  County  and  proceed  as  provided  in  Section  3  of  this  Act,  to  elect 
seven  Quarterly  Court  Justices,  one  from  each  of  the  said  Seven  Divisions, 
to  serve  for  six  years  and  until  their  successors  are  elected  and  qualified. 

Sec.  5.  Be  it  further  enacted,  that  before  entering  upon  their  duties 
as  such,  said  Quarterly  Court  Justices,  shall  take  the  following  oath:  "I 
do  solemnly  swear  that  I  will  perform  with  fidelity  the  duties  of  the 
office  to  which  I  have  been  chosen,  and  which  I  am  about  to  assume." 

SEC.  6.  Be  it  further  enacted.  That  a  majority  of  said  Quarterly  Court 
Justices  shall  constitute  a  quorum  for  the  transaction  of  business,  but  no 
election,  decision,  or  other  action  had  by  said  Court  shall  be  valid  unless 
concurred  in  by  four  members,  except  to  adjourn,  which  may  be  had  by 
a  majority  of  the  members  present. 

Sec.  7.  Be  it  further  enacted,  that  should  a  vacancy  occur  in  the  mem- 
bership of  said  Quarterly  Court  the  same  shall  be  filled  at  the  next  regular 
term  of  said  Court  thereafter,  when  the  Justices  of  the  County  shall  elect 
a  Justice  of  the  Peace  from  the  same  division  in  which  the  vacancy  has 
occurred,  to  serve  for  the  remainder  of  the  unexpired  term. 

Sec  8.  Be  it  further  enacted,  that  when  a  Coroner  and  Ranger  are  to 
be  elected  for  said  County,  and  should  a  vacancy  occur,  subsequent  to  an 
election  in  the  office  of  Sheriff,  Trustee  or  Register,  the  elections  of  said 
Coroner  and  Ranger,  and  to  fill  the  vacancies  occurring  in  the  offices  of 
Sheriff,  Trustee,  Register,  or  Quarterly  Court  Justice,  shall  be  had  as 
follows :  When  any  of  said  officers  are  to  be  elected  or  any  of  said  vacan- 
cies are  to  be  filled  by  the  Justices  of  said  County,  it  shall  be  the  duty 
of  the  Clerk,  or,  if  there  be  no  Clerk,  his  Deputy,  and  if  there  be  no  Clerk 
or  Deputy,  the  County  Judge,  to  give  at  least  ten  days  notice  to  every 
Justice  of  the  Peace  of  his  County  to  assemble  at  the  Court  House  of 
his  County  in  order  to  fill  such  office  or  vacancy,  and  in  filling  of  all  such 
offices  or  vacancies  all  of  the  Justices  of  the  Peace  shall  be  entitled  to  attend 
and  draw  pay,  but  shall  not  draw  pay  for  more  than  one  day;  and. three- 
fifths  of  all,  the  Justices  shall  be  necessary  to  constitute  a  quorum  for  said 
election.  The  County  Judge  shall  preside  over  the  said  Quarterly  Sessions, 
of  the  Court  and  all-  assemblages  of  the  Justices,  and  in  his  absence  a  • 
Chairman  pro  tempore  shall  be  chosen  to  preside. 

Sec.  9.  Be  it  further  enacted,  That  said  Quarterly  Court  shall  repre- 
sent said  Lincoln  County,  and  all  business  which  cannot  be  lawfully  done 
by  the  County  Judge,  shall  be  done  at  its  quarterly  sessions,  to  be  held  on 
the  first  Mondays  of  January,  April,  July  and  October  of  each  year,  and 
it  shall  appoint  all  County  officers  not  elected  by  the  people,  not  appointed 
by  other  Courts,  and  not  elected  by  the  Justices  of  the  Peace  as  provided 
by  this  Act. 

Sec.  10.    Be  it  further  enacted,  that  all  laws  and  parts  of  laws  in  con- 
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flict  with  this  Act  be  and  the  same  are  hereby  modified  and  amended  so 
as  to  conform  to  this  Act,  and  that  it  take  effect  on  and  after  July  1st, 
1905,  the  public  welfare  requiring  it. 

The  President  at  this  juncture  introduced  one  of  the  Associa- 
tion's distinguished  honorary  members,  Gen.  J.  B.  Heiskel!, 
of  Memphis,  who  read  his  strikingly  able  paper  entitled  "A. 
Review  of  Coleman  vs.  the  State  of  Tennessee."  which  will  be 
found  in  the  Appendix. 

The  Committee  on  Obituaries  and  Memorials  made  report 
through  its  very  popular  and  gracious  chairman,  Judge  C.  W. 
Metcalf,  and  its  report  was,  on  motion,  unanimously  adopted 
and  ordered  spread  on  the  minutes,  which  is  done  as  follows : 

REPORT  OF  COMMITTEE  ON  OBITUARIES. 

To  the  Bar  Association  of  Tennessee: 

Your  Committee  deeply  regrets  that  it  is  called  upon  to  note  the  loss 
by  death  of  so  many  as  five  members  of  the  Association  since  its  last 
meeting. 

In  respect  of  them  we  tenderly  submit  the  following  • 

SAMUEL  ALPHONSO  CHAMPION. 

He  was  born  on  a  farm  near  Fulton,  Ky.,  and  moved  in  his  early  man- 
hood to  Paris,  Henry  County,  Tennessee,  where  he  read  law  in  the  office 
of  the  venerable  James  S.  Brown,  and  there  entered  upon  his  profession. 
Although  not  a  graduate  from  any  college,  his  academic  education  and 
prolific  reading  qualified  him  for  a  useful  life  whether  in  business  or  pro- 
fessional lines.  His  sterling  character  and  capacity  was  so  soon  recognized, 
that  he  was  called  upon  in  the  midst  of  his  early  professional  life  to  repre- 
sent Henry  County  in  the  State  Legislature.  His  fidelity  to  this  his  first 
trust  was  but  the  beginning  of  trusts,  personal,  professional,  business  and 
public,  with  which  he  was  continuously  honored  until  his  death. 

He  removed  to  Nashville,  Tennessee,  in  the  year  1884,  where  he  more 
actively  engaged  in  the  practice,  becoming,  a  member  of  the  well-known 
firm  of  Champion  &  Head,  and  later  on  of  the  firm  of  Champion,  Head  & 
Brown,  the  latter  being  the  son  of  his  venerable  tutor  and  exemplar  in 
the  practice  of  his  profession.  In  1899,  when  Mr.  Head  was  elected  Mayor 
of  Nashville,  the  firm  became  Champion,  Brown  &  Akers.  Later,  he  became 
associated  successively  with  John  H.  DeWitt  and  Bradley  Walker,  under 
the  style  of  Champion  &  DeWitt,  and  Champion  &  Walker,  the  latter 
partnership  continuing  until  January,  1906. 

He  was  recognized  by  the  Nashville  bar  and  by  the  courts  below  and 
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appellate  and  supreme  courts  as  an  able  lawyer,  and  painstaking  in  the 
preparation  of  his  cases.  He  was  a  safe  and  conscientious  advisor  and 
an  exemplary  practitioner,  maintaining  always  and  under  all  circumstances 
the  highest  standard.  He  dealt  candidly  with  the  courts  and  with  lawyers, 
and  was  always  upright  with  his  clients,  and  beloved  alike  by  all  who  knew 
him.  What  a  noble  life  was  this!  Whether  a  lawyer  becomes  renowned, 
whether  he  dies  rich  or  poor,  the  highest  ecomium  of  the  bar  must  be  that 
he  honored  his  calling,  and  was  trustworthy  throughout  in  professional 
and  clientage  relations.  Some  succeed  and  some  fail  in  the  accumulation 
of  fortune  or  fame,  but  none  fail  in  the  esteem  of  the  bench  and  bar 
where  such  a  life  has  passed  before  them  without  occasion  for  criticism 
from  any  source. 

The  Committee  dwells  upon  this  only  because  it  wishes  the  Association 
to  perpetuate  in  its  records  the  fact  that  above  fortune  or  fame  (both  of 
which  he  had  measurably  attained)  it  prizes  immeasurably  a  high  standard 
in  the  profession,  emphasized  in  the  first  article  of  its  Constitution,  to-wit: 
"The  maintenance  of  the  honor  and  dignity  of  the  profession  of  law." 
Whether  or  not  the  Association  has  inanugurated  and  successfully  procured 
all  needful  legislation,  which  it  has  sought,  with  his  aid  for  years,  under 
the  other  clause  of  that  article,  to-wit :  "The  promotion  of  improvements 
in  the  law  and  the  modes  of  its  administration"  (wherein  it  has  done 
much)  we  do  know  that  Col.  Champion  has  honored  and  exalted  the 
standard  of  our  calling,  attested  by  his  active  participation  in  all  of  its 
efforts  on  these  laudable  lines. 

After  his  removal  to  Nashville,  he  was  again  called  upon  to  temporarily 
suspend  his  practice,  and  to  become  one  of  the  electors  for  the  State  at 
large  on  the  Democratic  ticket,  during  the  first  candidacy  of  Mr.  Cleveland 
for  the  Presidency,  and  had  the  honor  of  being  chosen  a  member  of  the 
committee  to  notify  him  of  his  election.  He  was  also  called  upon  at  times 
to  become  a  member  of  the  State  Democratic  Executive  Committee,  and 
discharged  those  duties  efficiently,  faithfully  and  with  his  usual  integrity, 
allowing  no  partizanship  to  warp  or  thwart  his  honest  dealings  with  polit- 
ical adversaries. 

These  notations  are  made  in  his  public  career  as  attesting  not  only  his 
success  and  ability  as  a  lawyer,  but  his  admirable  qualities  as  a  leader  in 
public  affairs. 

He  was  a  successful  business  man,  having  been  connected  with  and  a 
director  of,  prominent  business  enterprises,  corporate  and  others,  wherein 
his  conservative  advice  and  practical,  common  sense  was  always  esteemed 
to  be  of  the  highest  value. 

In  further  evidence  of  the  high  regard  in  which  he  was  held  as  a  man 
of  business,  as  well  as  of  refinement  and  culture  he  was  made  a  member 
of  the  Nashville  Park  Commission.  The  beautiful  parks  in  the  suburbs 
of  that  city  are  additional  monuments  to  his  fidelity  to  public  trusts. 

He  was  a  member  of  the  Methodist  Church,  and  at  the  time  of  his  death 
was  one  of  the  trustees  of  the  old  and  well-known  McKendree  Church 
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of  Nashville.  Surely  one  who  was  called  upon  to  occupy  so  many  and 
diversified  relations  from  time  to  time  in  the  affairs  of  life  must  have 
been  a  man  of  no  meager  worth  or  ability. 

Coming  closer  to  our  own  bereavement,  your  committee  would  state 
that  he  was  among  its  oldest  members,  having  joined  the  Association  as 
early  as  1888. 

The  published  proceedings  of  the  Association  since  he  became  a  member, 
bear  evidence  of  the  fact  that  he  rarely  failed  to  attend  its  meetings  and 
rarely  failed  to  make  wise  and  progressive  suggestions  in  all  matters  which 
came  before  it  for  discussion. 

The  proceedings  of  the  Association  testify  that  pre-eminently  he  exem- 
plified and  sought  the  maintenance  of  the  standard  of  the  Bar,  to  which 
end  he  participated  in  many  of  the  discussions  wherein  efforts  were  made 
to  induce  the  Legislature  to  co-operate  in  that  work.  He  was  among  the 
prime  movers  to  dislodge  the  iniquitous  establishment  of  so-called  law 
colleges  in  Tennessee,  which  ultimately  resulted  in  the  breaking  up  of 
such  institutions  in  this  state  and  elsewhere. 

The  Legislature  was  finally  induced  to  pass  an  act  creating  a  Board  of 
Examiners  and  requiring  more  rigid  qualifications  for  admission  to  the 
bar,  whereupon  he,  without  solicitation,  was  appointed  by  the  Supreme 
Court  a  member  of  the  Board.  It  is  needless  to  remind  the  Association 
that  his  work  was  entered  upon  and  pursued  by  him  with  his  usual  fidelity, 
capacity  and  zeal ;  and  doubtless  it  has  also  been  observed,  or  if  the  fruits 
have  not  yet  ripened,  it  will  be  seen  later  on,  that  the  standard  of  the 
profession  has  been  elevated  under  his  conscientious,  intelligent  and  im- 
partial administration  in  co-operation  with  the  other  members  of  the  board. 
On  his  desk  after  his  death  was  found  an  unfinished  manuscript,  evidently 
intended  as  an  address  to  the  school  of  applicants  next  to  appear  before 
the  Board,  from  which  we  quote  extracts: 

"A  lawyer  may  possess  the  requisite  legal  knowledge,  proper  degree  of 
energy,  but  if  he  is  wanting  in  that  high  sense  of  honor,  necessary  to  con- 
stitute an  officer  of  the  Court,  which  a  lawyer  becomes  when  he  is  sworn 
as  a  member  of  the  bar  —  if  he  is  wholly  wanting  in  these  regards,  .he  is  a 
curse  to  any  community.  *  *  *  We  have  often  said  to  applicants  for 
licenses  that  it  is  no  credit  to  the  Board,  or  benefit  to  the  party  to  grant 
him  license  to  practice  law,  unless  he  shows  himself  to  be  worthy,  and 
worthy  means,  not  only  sufficient  knowledge  of  the  law  and  equipment 
otherwise,  but  also  rectitude  of  character,  moral  stability  and  professional 
honor.  When  a  license  is  granted  to  an  applicant  who  is  entirely  wanting 
in  these  characteristics,  he  is  advertised  to  the  world  as  a  lawyer,  but  is 
unable  to  sustain  himself,  and  becomes  discouraged  and  disappointed, 
and  ultimately,  a  failure,  whereas  if  he  were  refused  a  license,  he  might 
become  a  success  in  some  other  avocation,  for  it  is  not  every  man  who  has 
the  ability,  is  adapted  to  the  practice  of  law.  *  *  *  *  We  admonish 
lawyers,  and  especially  the  young  men,  to  uphold  the  honor  and  dignity  of 
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the  profession,  and  never  be  guilty  of  unprofessional  conduct  in  the  man- 
agement of  a  lawsuit  or  in  securing  a  case,  for  such  methods  always  result 
to  the  serious  detriment  of  the  party  practicing  them." 

These  were  words  of  wisdom  —  the  last  golden  utterances  of  one  whose 
pen  dropped  from  his  earnest  hand  in  the  midst  of  his  zealous  work. 

He  was  married  in  1886  to  Miss  May  Harding,  a  member  of  a  promi- 
nent Tennessee  family,  who  now  survives  him.  He  left  no  children  to  bear 
the  name  and  heritage  of  a  life  well  spent.  He  died  at  his  home  in  Nash- 
ville on  the  25th  day  of  April,  1906,  and  was  followed  to  his  grave  lamented 
by  the  community  in  which  he  lived ;  beloved  by  his  brother  -lawyers  who 
knew  him  best;  honored  by  the  State,  and  above  all  honored  and  lamented 
by  the  Bar  Association  of  Tennessee,  which  had,  during  so  many  years, 
been  the  beneficiary  of  his  continued  membership.  During  eighteen  years 
he  has  been  prominent  and  earnest,  and  by  his  aid  this  Association,  permit 
your  committee  to  say,  has  attained  and  maintained  high  rank,  among  the 
Associations  of  other  States  —  all  alike  engaged  in  the  work  of  promoting 
fraternal  relations,  professional  standards  and  ethics,  and  efficiency  and 
uniformity  in  the  advancement  of  jurisprudence  and  in  the  administration 
of  the  law.  The  Bar  Associations  of  the  States,  and  the  American  Bar 
Association  have  done  and  are  doing  great  good  on  these  lines,  state, 
national  and  international.  Brother  Champion  died  in  the  midst  of  these 
labors  which  he  loved,  and  in  the  midst  of  other  commendable  activities. 
To  him  a  farewell !  Lovingly  and  sadly  written.  His  example  and  influ- 
ence survive.  A  precious  personal  memory  of  him  and  his  delightful  cham- 
pionship at  our  meetings  will  abide  with  us. 

Your  committee  presents  an  inadequate  tribute  to  his  memory.  Brief 
as  it  is,  the  outlines  of  such  a  life  embodied  in  our  records  will  serve  some- 
what to  perpetuate  the  memory  of  a  good  lawyer  and  an  honorable  name. 

JOHN  HENRY  BOWMAN. 

The  mere  mention  of  his  name  to  the  Association  awakens  pleasure 
immediately  to  be  followed  with  a  sense  of  sorrow.  So  sudden  was  his 
death  that  the  lawyers  not  only  of  his  own  section  of  the  State,  but  through- 
out Tennessee,  and  the  members  of  the  Association  especially,  realized 
that  sunshine  without  the  warning  of  a  coming  cloud,  was  suddenly  ob- 
scured forever  by  the  shadow  of  death.  Borrowed  not  in  exact  language 
but  in  sentiment,  it  was  as  though  a  morning  in  June  had  suddenly  paused 
in  the  sky  before  meridian,  and  returned  to  the  orient  whence  it  came. 
He  was  only  thirty-six  years  of  age  when  he  died.  He  was  born  in  Wash- 
ington County,  East  Tennessee.  To  a  common  school  education  was  added 
a  supplemental  course  at  Emory  and  Henry  College.  Subsequently  he  read 
law  under  Judge  S.  J.  Kirkpatrick,  and  thereafter  became  a  member  of 
the  well-known  firm  of  Kirkpatrick,  Williams  &  Bowman,  of  Johnson  City, 
and  so  remained  until  his  death,  contributing  his  share  to  the  reputation 
and  extensive  practice  of  that  distinguished  co-partnership. 
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Mr.  Bowman,  though  successful  in  jury  trials,  was  a  Chancery  lawyer 
'  of  remarkable  adaptation  and  success.    Herein  he  found  the  rugged  rules 
of  the  common  law,  tempered  by  principles  of  equity  completely  in  accord 
with  his  genial,  just  and  generous  nature. 

He  was  a  man  of  magnificent  physique,  six  feet  in  height  and  portly 
built,  without  obesity.  He  was  handsome,  and  well  poised  in  his  carriage, 
and  all  in  all  would  attract  attention  in  any  gathering.  Of  him  personally 
and  professionally  nothing  could  be  more  beautifully  and  truthfully  stated 
than  the  following,  which  we  quote  from  the  resolutions  adopted  at  a 
meeting  of  his  beloved  bar  at  Johnson  City,  at  which  were  present 
members  of  fhe  bar  from  other  East  Tennessee  cities: 

"He  was  an  optimist,  and  scattered  sunshine  in  all  his  walks.  He 
laughed,  and  he  made  others  laugh.  It  seemed  as  if  pessimism  never  dark- 
ened his  brow.  He  was  uniformly  courteous,  and  in  his  bearing  so  agree- 
able and  pleasing  that  in  all  of  his  zeal  for  a  client's  cause,  he  never  quar- 
reled with  a  brother  attorney.  Generously,  freely,  he  responded  to  the 
demands  of  his  church  for  the  support  of  the  gospel  and  benevolence;  and 
to  charities  he  held  an  open  hand.  It  was  a  positive  pleasure  to  him  to 
grant  any  request,  in  the  bounds  of  reason,  made  by  a  brother  at  the  bar. 
In  his  profession  he  was  broad,  and  in  his  practice  was  liberal  to  the  very 
verge  of  what  his  client's  interests  would  allow.  He  was  in  very  truth 
an  honorable,  a  manly  man.  It  was  often  said  of  him,  and  truthfully,  too, 
that  he  was  big-hearted. 

"He  had  an  incisive  mind,  and  was  a  tireless  worker ;  and  had  achieved 
a  degree  of  success  as  a  lawyer,  rarely  attained  by  one  of  his  years  in  life 
and  in  his  profession.  He  had  an  exalted  opinion  of  his  chosen  profession, 
and  sought  to,  and  did,  adorn  it." 

He  had  gone  to  Philadelphia  for  relief  from  a  trouble  which  had  insid- 
iously grown  to  be  serious,  and  there  in  the  midst  of  a  surgical  operation, 
on  October  30,  1905,  his  brilliant  life  suddenly  went  out,  intelligence  of 
which  flashed  over  the  wires,  and  brought  precipitate  sorrow  to  his  home 
and  to  all  of  East  Tennessee,  where  he  lived  and  was  loved.  He  had  ten 
years  prior  to  his  death  married  Miss  Jessie  Kirkpatrick,  the  daughter 
of  Judge  S.  J.  Kirkpatrick,  with  whom  later  on  he  became  associated  as 
junior  partner.  His  wife  and  two  bright  little  boys  survive.  Whilst  their 
grief  is  poignant  as  husband  and  father,  ours  is  grievous  in  the  loss  of  a 
lawyer  to  the  Tennessee  bar  which  he  adorned,  and  to  the  Tennessee  Bar 
Association,  to  which  he  had  by  his  congenial  presence  and  ready  services 
contributed  so  much  pleasure  and  profit.  We  commemorate  his  delightful 
companionship,  his  professional  integrity  and  ability,  and  his  invaluable 
aid  to  the  Association,  and  request  that  a  memorial  page  be  set  apart  to 
his  memory. 

STOCKLEY  DONALDSON  HAYS. 

The  subject  of  this  memorial  had  long  been  a  member  of  the  Association. 
In  health  and  later  on  when  infirmity  scarcely  justified  the  long  and  fatig- 
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ing  journeys  to  our  meetings,  he  never  failed  to  be  present.  Many  of  us, 
who  were  at  the  meeting  of  1904,  the  last  which  he  was  able  to  attend, 
will  recall  his  physical  feebleness;  and  his  ceaseless  devotion  to  the  work 
of  the  Association  was  mentioned  by  every  member  then  present. 

He  was  born  in  Jackson,  Madison  County,  Tennessee,  April  4,  1851. 
His  father,  Richard  W.  Hays,  and  grandfather,  Robert  Hays,  were  among 
the  earliest  and  most  revered  settlers  in  that  county.  Stockley  Hays  was 
a  graduate  from  West  Tennessee  College  in  his  native  town.  When  about 
fiften  years  of  age  he  became  an  assistant  in  the  office  of  the  Supreme 
Court  Clerk  at  Jackson,  reading  law  during  his  clerkship,  until  he  became 
qualified  for  the  practice  of  the  law.  His  first  association  in  the  practice 
was  with  Ernest  L.  Bullock  under  the  style  of  Bullock  &  Hays,  thereafter 
Pitts,  Hays  &  Meeks,  and  finally  Hays  &  Biggs,  which  latter  firm  continued 
until  his  death.  He  ranked  high  in  the  class  of  worthy  practitioners,  in 
that  he  was  versed  in  the  principles  of  law,  sound  in  their  application,  and 
conspicuous  always  in  his  adherence  to  high  standards  in  his  practice.  He 
was  earnest  and  indefatigable,  conscientious  and  trustworthy.  He  had 
both  before  and  during  his  practice  prepared  himself  for  a  calling  which 
he  was  too  conscientious  to  have  entered  upon,  merely  as  a  commercial 
avocation.  His  professional  life  was  such  that  no  lawyer  or  court  could 
or  ever  did  criticize.  He  died,  esteemed  by  the  bar  of  the  city  wherein  he 
was  born,  reared,  lived  and  died  —  revered  by  the  community  because  of  an 
upright,  Christian  life,  and  of  his  deeds  of  charity,  and  participation  in  all 
efforts  along  the  avenues  of  public  good.  He  left  surviving  him  his  wife 
and  eight  children,  for  whom  he  had  provided  a  competency  by  his  life  of 
labor  and  love,  always  on  the  high  plane  of  honest  and  noble  endeavor. 
More  than  this  he  left  to  them  the  recollection  of  a  husband  and  father 
whose  life  was  indeed  a  benediction  both  to  them,  and  to  the  community 
in  which  he  lived.  The  Association  was  honored  by  his  membership  and 
now  deeply  laments  his  loss. 

EDWARD  FRAZIER  MYNATT. 

We  adopt  as  a  suitable  and  worthy  memorial  the  following  sketch  taken 
from  one  of  the  leading  papers  of  Knoxville,  Tennessee,  where  he  had 
lived  and  practiced  his  profession,  and  where  he  died  May  17,  1906: 

"Edward  Frazier  Mynatt  was  born  near  Hall's  Cross  Roads  in  the 
Seventh  District  of  Knox  County,  February  22,  1860,  and  was  the  son  of 
Joseph  A.  and  Melvina  (Alley)  Mynatt.  He  attended  school  at  Powell's 
Station  and  Walnut  Grove  Academies  in  Knox  County  until  1879,  when 
he  came  to  Knoxville,  and  studied  law  under  Judges  L.  C.  Houk  and 
Henry  R.  Gibson  and  began  practice  in  1880.  Since  that  time  he  has  been 
a  member  of  the  Knox  County  bar.  He  was  elected  a  member  of  the  lower 
house  of  the  Tennessee  Legislature  in  1886  for  Knox  County,  and  State 
Senator  from  Knox  and  Anderson  Counties  in  1888.  He  was  elector  on 
the  republican  national  ticket  for  the  Second  Congressional  District  in  1892, 
and  was  elected  Attorney  General  for  Knox  County  in  1894.    He  served 
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in  this  capacity  until  1900,  when  the  Legislature  reduced  the  number  of 
judges  and  attorneys  general  and  abolished  his  office.  Since  that  time  he 
practiced  alone. 

"On  February  6,  1889,  Mr.  Mynatt  was  married  to  Miss  Margaret  Jean- 
nette  Haynes,  daughter  of  the  late  Isaac  and  Elizabeth  Haynes,  and  niece 
of  the  late  J.  P.  Haynes.  He  is  survived  by  his  wife,  and  the  following 
children:  Benjamin  Harrison,  aged  15;  Joseph  Foraker,  aged  9,  and  Charles 
Grady,  aged  7. 

"Fred  Mynatt,  as  he  was  familiarly  known,  excelled  as  a  jury  and  crim- 
inal lawyer,  and  in  these  capacities,  had  perhaps  no  superior  in  East  Ten- 
nessee. He  was  essentially  a  self-made  man  and  carved  out  his  own  for- 
tune. He  accumulated  a  considerable  fortune  by  dint  of  industry  and  hard 
work  and  at  his  death  was  worth  perhaps  one  hundred  thousand  dollars. 
He  was  genial  and  companionable  and  had  friends  in  all  walks  of  life. 
He  was  especially  popular  among  members  of  the  bar  and  his'  place  among 
his  fellow  lawyers  will  be  hard  to  fill." 

He  became  a  member  of  the  Association  only  at  its  last  session,  and 
from  the  list  of  enrolled  members  we  lament  that  his  name  must  now  so 
soon  be  found  upon  other  pages  whereon  year  by  year  those  who  have, 
because  of  death,  ceased  their  membership  of  long  activity  and  prominent 
usefulness  are  memorially  transcribed. 

THOMAS  CURTIN. 

In  the  death  of  Judge  Curtin  we  have  sustained  in  our  membership  the 
loss  of  a  life,  which  for  usefulness  and  efficiency  cannot  be  easily  supplied. 

Judge  Curtin  died  at  his  home  in  Bristol,  Tenn.,  August  17,  1905.  He 
was  born  in  Richmond,  Va.,  April  12,  1852,  of  parentage,  poor  in  worldly 
goods,  but  rich  in  noble  blood.  His  father  James  Curtin  was  of  a  distin- 
guished line  of  lawyers  and  statesmen,  wherein  was  A.  G.  Curtin,  Governor 
of  Pennsylvania  during  the  Civil  War,  and  known  in  those  days  as  one  of 
the  "War  Governors"  —  an  appellation  then,  but  not  now,  of  hateful  import 
to  the  South,  removed  or  mellowed  as  it  has  been  by  time  and  by  the 
universal  patriotism  of  the  people  of  our  common  country.  When  the 
war  was  over  and  Governor  Curtin's  love  of  the  Union  was  satisfied  in 
its  preservation  deemed  by  him  to  have  been  the  essential  purpose  of  the 
war,  he  promptly  and  earnestly  supported  Horace  Greeley  for  the  presi- 
dency, whose  candidacy  bore  an  olive  branch,  and  who  was  the  first  to 
render  aid  to  President  Davis  in  his  hour  of  remorseless  imprisonment. 
Ex-Governor  Curtin  later,  in  venerable  age,  was  three  times  elected  to 
Congress,  as  a  democratic  representative,  where  he  continued  his  mission 
of  fraternity  between  the  sections.  He  loved  his  whole  country  whether 
in  war  or  in  peace.  Of  such  blood  and  patriotism  was  the  paternal  line  of 
Judge  Curtin. 

His  mother  was  Mary  McCarthy,  of  Irish  descent,  closely  related  to 
Justin  McCarthy,  eminent  as  an  author,  and  prominent  as  a  statesman. 
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Thus  favored  as  Judge  Curtin  was,  he  sought  not  to  borrow  lustre  from 
distinguished  ancestry  —  often  borrowed  and  not  repaid,  but  with  or  with- 
out illustrious  lineage  he  in  his  earliest  youth,  presaged  what  his  manhood 
would  fulfill.  His  life  indeed  began  heroic,  continued  masterfully  and 
honorably,  and  closed  without  a  blemish. 

At  the  immature  age  of  twelve,  inspired  by  innate  love  of  country, 
which  he,  in  his  youtHfulness,  regarded  as  embraced  only  within  the  boun- 
daries of  his  Southland,  and  too  young  to  understand  the  significance  of 
the  issues  involved,  whether  real  or  factitious,  he  escaped  from  school  in 
1864,  and  joined  the  Confederate  army,  or  more  accurately  speaking,  too 
young  to  become  an  enlisted  soldier,  he  became  a  courier  in  General  Mc- 
Causeland's  Cavalry  Brigade  in  Virginia,  bearing  messages  along  the 
deadly  front.  Thereafter  he  participated  as  a  youthful  soldier  in  the  bat- 
tles of  Winchester,  Va.,  Cedar  Creek,  Fisher  Hill  and  other  battles,  in- 
cluding Monaccassy  Junction,  Md.,  in  which  latter  he  was  wounded. 

Surviving  the  war,  he  returned  as  a  boy  to  greet  his  parents,  thence  to 
engage  in  the  sterner,  but  not  so  tragic  strife  as  theretofore,  in  the  battle 
of  civic  life.  His  parents  still  poor,  and  further  impoverished  by  the  rav- 
ages of  war,  he  must  rely  upon  his  own  native  strength,  courage  and 
manly  resources.    To  him  then  "life  was  real,  life  was  earnest." 

At  the  age  of  about  fifteen  he  attended  school  during  three  short  sessions 
under  the  tutelage  of  Professor  McDonald  at  Wytheville,  Va.,  assiduously 
applying  himself  during  this  brief  period.  He  had  thereafter  no  academic 
opportunities,  and  yet  he  omitted  no  reading  or  study  wherewith  to  qualify 
himself  for  the  high  station  in  life  to  which  he  aspired.  When  only  eigh- 
teen years  of  age,  he  began  the  study  of  law,  under  John  E.  Burson,  and 
later  under  Wm.  H.  Fain  and  Judge  W.  V.  Deaderick,  of  Blountville, 
Tennessee. 

In  1876  he  was  admitted  to  the  bar,  not  endowed  with  classic  schol- 
arship, but  equipped  with  an  integrity  of  character,  exalted  purpose,  indom- 
itable energy,  and  deeply  grounded  in  the  fundamental  principles  of  law. 
He,  as  a  poor  boy,  had  laid  the  foundation  for  a  life,  destined  to  become 
solid  in  its  construction,  and  approximately  perfect  in  its  completion  — 
worthy  indeed  of  imitation  by  any  lawyer  who  must  needs  become  the  arch- 
itect of  his  own  fortune  or  fame.  With  an  aptitude  natural,  and  with  a 
fitness  acquired  for  the  practice,  he  sturdily,  studiously  and  intently  en- 
tered upon  his  chosen  calling,  winning  from  the  beginning,  friends,  clients, 
courts  and  brother  lawyers  by  his  attractive  personality  and  upright  life 
in  every  relation. 

In  1880  he  formed  partnership  with  Judge  Hal  II.  Haynes  under  the 
style  of  Curtin  &  Haynes.  Upon  the  former's  retirement  to  become  Chan- 
cellor, the  firm  of  Curtin,  St.  John  &  Shclton  was  formed,  which  continued 
until  the  death  of  Judge  Curtin,  it  meanwhile  becoming  one  of  the  leading 
law  firms  in  the  State. 

In  1892  he  had  been  appointed  by  Governor  Buchanan  to  preside  in  the 
First  Judicial  Circuit,  during  the  illness  of  Judge  S.  D.  Brown.    He  filled 
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that  position  with  uniform  urbanity,  pleasing  to  litigants  and  lawyers,  and 
with  an  ability,  adequate  to  higher  judicial  offices;  and  yet  it  was  manifest 
to  his  friends  and  to  the  bar  that  his  aspirations  and  tastes  were  along 
a  rugged  highway  which  would  lead,  if  possible,  to  eminence  at  the  bar, 
rather  than  pre-eminence  on  the  bench.  He  relished  intellectual  and  excit- 
ing legal  combats,  wherein  he  could  participate  rather  than  sit  as  a  silent 
spectator  and  arbiter  of  contests  so  earnest.  As  said,  by  C.  J.  St.  John,  who 
knew  him  best,  in  an  eloquent  tribute  to  his  memory,  delivered  at  Knoxville, 
at  a  bar  meeting  of  the  lawyers  of  East  Tennessee: 

"He  loved  the  practice  of  law,  as  no  other  lawyer  I  ever  knew  loved  it. 
The  hotter  the  contest,  the  keener  was  his  delight.  When  Curtin  was 
in  a  case,  it  meant  a  fight,  not  an  unseenly  scramble,  not  a  war  of  hot 
words  and  vituperative  epithets,  but  a  battle  royal,  conducted  upon  a  high 
plane  according  to  the  highest  standard  of  professional  ethics,  but  never- 
theless, a  fight  to  the  finish.  When  the  verdict  was  rendered,  if  in  his 
favor,  he  never  wore  the  exultant  smile  of  the  winning  attorney,  but  ap- 
proached the  other  side,  complimented  them  on  the  fight  made,  and  sug- 
gested that  he  himself  had  another  river  to  cross,  upon  a  motion  for  a  new 
trial  or  upon  an  appeal.  If  the  case  went  against  him,  no  man  ever  took 
defeat  more  gracefully.  When  he  felt  that  he  had  done  his  full  duty  as 
a  lawyer,  and  his  client  was  defeated  at  last,  it  was  not  his  habit  to 
complain  or  censure  the  Court,  but  rather,  to  bow  submissively,  and  tell 
his  client,  the  law  was  against  him." 

This  exceptional  trait  was  strikingly  illustrative  of  his  nobility  and  gen- 
erosity of  character,  for  instead  of  vaingloriously  asserting  to  his  client 
that  the  Court  remained  in  ignorance  of  the  law,  despite  its  clear  and  pro- 
found exposition  by  himself,  he  displayed  the  manhood  and  worth  of  a 
genuine  lawyer,  by  a  recognition  of  the  fact  that  whether  he  concurred 
therein  or  not,  the  Court's  pronouncement  was  the  law  of  the  case,  and 
hence  with  manliness  and  without  an  attempt  to  disparage  the  judiciary, 
he  was  willing  so  to  say  to  his  client. 

Again  quoting  from  that  beautiful  eulogy: 

"No  part  of  his  work  was  distasteful  to  him.  Whether  filing  a  bill,  or 
an  answer  in  Chancery,  trying  a  civil  or  criminal  case,  appearing  before 
a  justice  of  the  peace,  taking  depositions,  in  a  remote  part  of  the  country, 
preparing  assignments  of  error  and  briefs,  appearing  before  the  Court  of 
Chancery  Appeals,  the  Supreme  Court,  or  the  Federal  Court,  or  preparing 
exceptions  to  the  Master's  report  of  a  long  and  tedious  account,  it  was 
all  to  him  a  labor  of  love." 

Thus,  so  marked  was  his  ability  and  so  reliable  his  care  and  industry 
in  the  preparation  of  whatever  he  had  in  hand,  we  find  that  he  was  in 
1893  appointed  by  Governor  Taylor  one  of  the  attorneys  on  behalf  of  Ten- 
nessee, in  the  noted  case  of  Virginia  v.  Tennessee,  for  the  settlement  of 
their  boundary  lines.  How  well  this  service  was  performed  has  alreadv 
passed  into  the  historical  and  judicial  chronicles  of  these  two  sister  states. 
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In  1902  he  was  appointed  by  Governor  McMillin  special  Judge  on  the 
Supreme  Bench  to  participate,  owing  to  the  disqualification  of  one  of  its 
members,  in  the  hearing  of  the  important  case  of  Sheafer  v.  Mitchell,  in- 
volving many  complex  questions  pertaining  to  land  titles,  grants,  tax  sales, 
&c.  His  lucid,  logical  and  learned  opinion  in  that  case,  if  there  was  no 
other  record,  would  suffice  to  place  him  among  the  leading  lawyers  of  Ten- 
nessee —  a  position  attained  by  his  own  ceaseless  energy  under  circum- 
stances of  poverty  and  frailness  of  body,  and  other  adversities  inimical  to 
ultimate  success,  save  in  one  who  was  born  to  become  a  hero  in  endeavor. 
We  quote,  perhaps  not  with  accurate  phraseology,  what  a  poet  has  said: 

"Ah !  who  can  tell  how  hard  it  is  to  climb 

The  steeps  where  fame's  proud  temple  shines  afar? 
Ah !  who  can  tell  how  many  a  soul  sublime, 
Has  felt  the  influence  of  a  baneful  star, 
And  waged  with  fortune  an  incessant  war." 

This  war  was  waged ;  these  steeps  he  climbed  with  sure  and  steadfast 
step,  until  intercepted  untimely  on  the  way  by  a  hand  Supreme,  which 
none  can  stay. 

Loyal  to  friends,  faithful  to  clients,  courteous  to  lawyers,  profoundly  re- 
spectful to  the  Courts,  ethical  in  his  practice,  devoted  to  his  exalted  pro- 
fession, useful  in  citizenship  and  charitable  to  the  limit  of  his  means,  de- 
voted to  his  beloved  wife,  and  two  children  of  tender  age,  he  untimely 
passed  away  in  life's  meridian.  For  two  years  with  manly  courage  he 
was  confronted  with  a  lingering  and  painful  malady,  the  fatal  result  of 
which  he  realized,  but  which  with  the  same  undaunted  courage,  conspic- 
uous from  his  youth  up,  he  combated,  as  he  had  all  obstacles  in  his  pathway 
to  the  goal  which  his  aspirations  had  sought.  Only  a  few  months  before 
his  death,  he  poured  his  whole  soul  as  an  advocate  and  his  supreme  ability 
as  a  lawyer,  in  the  trial  of  his  last  cause,  said  to  be  the  strongest  and  ablest 
effort  of  his  life,  when  his  body  was  feeble,  but  his  mentality  and  con- 
ception of  the  law  and  facts  of  the  case  were  shown  to  be  as  strong  and 
clear  as  when  in  former  days  he  convinced  a  court  by  his  learning  or  per- 
suaded a  jury  by  his  earnestness,  candor  and  eloquence.  His  success 
before  juries  was  phenomenal  —  his  achievements  before  the  Courts  was 
exceptional. 

When  the  end  came  his  surviving  wife  who  had  always  been  his  helpful, 
happy  and  hopeful  companion,  was  by  his  bedside  in  her  continuous  tender- 
ness and  care,  with  their  two  little  children  —  one  boy  to  whom  he  be- 
queathed his  library,  as.  though  with  prophetic  vision  he  saw  that  he  would 
further  transcribe  the  name  of  Curtin  in  the  annals  of  Tennessee  and  wor- 
thily complete  the  climax  of  a  lawyer's  unfinished  life. 

The  bar  of  the  entire  Eastern  division  of  the  State,  because  of  his  dis- 
tinguished character  and  attainments  as  a  lawyer  and  beloved  companion- 
ship and  high  standard  as  a  brother,  met  at  Knoxville,  Tennessee  to  do 
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honor  to  his  memory,  whereat  lawyers  and  Judges  of  the  Supreme,  Appel- 
late, Circuit  Courts  and  Chancellors  paid  noble  tributes  to  his  high  char- 
acter and  splendid  ability,  and  adopted  resolutions  which  were  spread  upon 
the  minutes  of  the  Supreme  and  other  Courts. 

The  Bar  Association  of  Tennessee  joins  in  these  tributes.  The  papers 
which  he  has  read,  and  the  reports  which  he  has  made  to  the  Association 
a:-:  chairman  of  important  committees,  already  recorded  in  our  proceedings 
are  enduring  testimony  of  his  services  to  the  Association,  his  acquirements 
as  a  lawyer  and  of  the  high  estimate  entertained  by  him  of  the  noble  pro- 
fession which  he  pursued.  This  memorial  is  now  added  and  requested  to 
be  placed  as  a  wreath  upon  a  monument  built  by  himself  alone,  of  solid 
granite,  whose  foundation  was  laid  in  poverty,  and  whose  construction 
was  being  completed  in  the  midst  of  physical  infirmities.  We  extol,  with- 
out adulation,  his  honored  name,  and  cherish  without  limitation  his  pre- 
cious memory. 

Respectfully  submitted, 

C.  W.  Metcalf,  Chairman. 
H.  H.  Shelton, 
J.  W.  Caldwell, 
G.  A.  Frazier, 
M.  B.  Trezevant. 

After  .an  informal  discussion  of  the  matter  it  was  resolved 
that  the  banquet,  announced  on  the  printed  program  for  Friday 
evening,  would  be  abandoned  and  dispensed  with,  and  in  lieu 
thereof  those  members  of  the  Association  so  desiring  would  be 
given  a  trip  to  Missionary  Ridge  and  Chickamauga  Park  in  the 
afternoon  of  Friday. 

The  President  announced  as  further  change  in  the  pro- 
gramme as  printed,  that  the  "Smoker"  would  be  on  this, 
Wednesday  evening,  instead  of  Thursday,  and  the  band  concert 
would  be  on  Thursday  instead  of  this,  Wednesday  evening,  the 
two  being  exchanged  in  place  on  the  programme. 

On  motion,  adjournment  was  had  until  9  :30  o'clock  Thursday 
morning. 

SECOND  DAY,  THURSDAY,  AUGUST  9. 
MORNING  SESSION. 

Called  to  order  by  the  President  at  9:30  A.  M.,  pursuant  to 
adjournment. 

The  Secretary  being  absent,  on  request,  Mr.  John  M.  Thorn- 
burgh  acted  as  Secretary  Pro-tempore. 


Digitized  by  Google 


BAR  ASSOCIATION  OF  TENNESSEE  37 


On  motion  of  Mr.  R.  E.  L.  Mountcastle,  the  President  ap- 
pointed as  a  special  committee  to  arrange  details  for  the  trip 
to  Missionary  Ridge  and  Chickamauga  Park,  Friday  afternoon, 
Messrs.  Frank  Spurlock,  chairman;  James  Maynard,  Jr.,  and 
Chas.  W.  Rankin,  and  requested  that  all  wishing  to  take  this 
trip  would  give  their  names  to  this  committee. 

In  his  usual  chaste  and  elegant  manner  the  President  then 
introduced  Judge  Selden  P.  Spencer,  of  St.  Louis,  Mo.,  the  guest 
of  the  Association,  who  delivered  his  most  excellent  and  elo- 
quent address  on  the  subject,  "Law  and  Lawlessness,"  which 
will  be  found  in  the  Appendix,  and  the  reading  and  study  of 
which  will,  it  is  believed,  be  productive  of  not  only  much  inter- 
est, but  substantial  good. 

Mr.  James  C.  Bradford,  of  Nashville,  was  next  presented  by 
the  President,  and  read  to  the  Association  his  paper  entitled 
"The  Citizen  and  the  State,"  evidencing  deep  research  and 
thought  upon  grave  problems  of  State.  His  paper  will  be  found 
in  the  Appendix. 

Prof.  C.  W.  Turner,  of  the  Law  School,  or  Department,  of  the 
University  of  Tennessee  at  Knoxville,  was  then  presented  to 
the  Association  by  the  President  and  read  a  paper  entitled 
"The  Practice  of  Law  in  the  Days  of  Littleton,"  a  rare  and 
splendid  literary  production,  as  will  be  seen  and  appreciated 
by  reading  it,  as  it  appears  in  the  Appendix. 

This  completing  the  morning  programme,  on  motion  an  ad- 
journment was  taken  until  2:30  o'clock  P.  M. 


AFTERNOON  SESSION,  THURSDAY,  AUGUST  7. 

Meeting  called  to  order  by  Mr.  Sanford,  the  President,  at 
2  :30  o'clock,  pursuant  to  adjoining  order. 

The  President  announced  the  presence  with  us  of  several 
gentlemen  from  Arkansas,  who  had  in  contemplation  a  joint 
meeting  in  1907  of  the  Bar  Associations  of  Arkansas,  Mississippi 
and  Tennessee,  and  whom  he  knew  the  Association  would  be 
pleased  to  hear.  Mr.  Ashley  Cockrill,  chairman  of  the  executive 
committee  of  the  Arkansas  Bar  Association,  being  the  first  in- 
troduced, in  a  short,  clear-cut  address,  presented  the  outline 
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of  the  joint  meeting  being  contemplated  and  planned  for.  He 
was  followed  by  Mr.  J.  M.  Slayton,  the  retiring  president  of 
the  Bar  Association  of  Arkansas,  along  the  same  lines,  elab- 
orating the  pleasures  and  profits  of  such  meetings. 

Chancellor  F.  H.  Heiskell  then  presented  a  resolution  passed 
by  the  local  Bar  Association  of  Memphis  on  the  subject  of  this 
proposed  joint  meeting,  which  resolution  was  endorsed  and 
ordered  spread  of  record,  and  is  done  as  follows : 

At  a  meeting  of  the  Board  of  Directors  of  the  Memphis  Bar  Association 
held  August  4,  1906,  the  following  resolution  was  adopted : 

Whereas,  It  has  come  to  our  knowledge  that  a  movement  is  on  foot 
looking  toward  a  joint  meeting  of  the  State  Bar  Associations  of  Arkansas, 
Mississippi  and  Tennessee,  for  the  year  1907,  the  place  of  meeting  to  be  in 
the  City  of  Memphis; 

Be  it  resolved  therefore,  that  the  Memphis  Bar  Association  endorse 
this  movement  and  request  the  State  Bar  Association  of  Tennessee  to  use 
its  influence  toward  securing  such  meeting  at  Memphis. 

Resolved  further,  That  the  Memphis  Bar  Association  invite  the  respec- 
tive State  Bar  Associations  of  Tennessee,  Arkansas  and  Mississippi  to 
hold  their  meeting  jointly  in  the  City  of  Memphis,  during  the  year  1907. 

Resolved  futher,  That  a  copy  of  these  resolutions  be  forwarded  by  the 
Secretary  to  the  proper  officers  of  the  respective  State  Bar  Associations  of 
Tennessee,  Arkansas  and  Mississippi. 

R.  L.  Bartkls,  Sec'y. 

On  motion  the  following  resolution  offered  by  Judge  C.  W. 
Metcalf  was  unanimously  adopted. 

Resolved,  That  the  Tennessee  State  Bar  Association  cordially  entertain 
the  suggestion  of  a  tri-state  bar  meeting,  and  hereby  invites  the  Bar  Asso- 
ciations of  Arkansas  and  Mississippi  to  meet  with  us  at  our  next  meeting, 
instead  of  a  separate  meeting,  and  hereby  directs  the  Central  Council, 
in  connection  with  the  President  and  Secretary  that  if  this  invitation  be 
accepted  by  either  one  -or  both  of  said  Associations,  to  make  arrangements 
with  said  Association  for  such  a  meeting  at  such  time  and  place  and  with 
such  program  as  they  shall  deem  appropriate. 

The  President  then  introduced  Col.  W.  A.  Henderson,  the 
sage  of  the  mountains  of  Bast  Tennessee.  Col.  Henderson  ad- 
dressed the  Association  in  a  most  munificent  vein  on  "The  Law 
of  the  Mountains,"  speaking  off-hand,  without  notes,  and  in 
his  accustomed  magnetic  way,  entertained  the  assembly  with  a 
number  of  rare  stories,  choice  anecdotes  and  personal  reminis- 
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cences,  connected  with  the  law  practice  in  the  mountains  in  by- 
gone days. 

Col.  Henderson  was  followed  by  Judge  D.  K.  Young,  of  Clin- 
ton, in  a  like  strain,  who  in  turn  was  followed  by  Gen.  J.  B. 
Heiskeil.  The  hour  for  reminiscence  was  then  closed  by  a  short 
tall'  by  Judge  S.  J.  Kilpatrick,  of  Jonesboro,  most  fitting  to 
the  occasion.  Tlrs  part  of  the  programme  proved  a  most  inter- 
esting and  entertaining  feature. 

The  Central  Council  reported,  recommending  the  following 
additional  names.  The  report  was  adopted  and  their  election 
made  unanimous. 

Neal,  John  R   Spring  City 

Svvafford,  J.  B   Dayton 

Fitzhtigh,  L.  T   Memphis 

Farley,  J.  W   Memphis 

Carlock,  L.  H   LaFollette 

The  Central  Council  further  reported,  verbally,  that  it  had 
checked  and  audited  the  Treasurer's  report  and  that  same  was 
accurate  and  true,  and  on  motion  this  report  was  adopted. 

On  motion  the  Association  adjourned  until  9:30  o'clock  Fri- 
day morning. 


THIRD  DAY,  FRIDAY,  AUGUST  10. 

MORNING  SESSION. 

The  meeting  was  called  to  order  by  the  President  at  9:30 
o'clock  pursuant  to  adjourning  order. 

Col.  S.  A.  Champion,  chairman  of  the  Committee  on  Legal 
Education  and  Admission  to  the  Bar,  having  departed  this  life 
since  the  last  meeting  of  the  Association,  the  report  of  this 
committee  was  presented  and  read  by  Hon.  Robert  Burrow,  an- 
other of*  its  members,  and  on  motion  it  was  ordered  filed  and 
spread  of  record,  which  is  accordingly  done  as  follows : 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

The  committee  on  Legal  Education  and  Admission  to  the  Bar  has  the 
painful  and  sad  duty  of  announcing  the  death  of  its  honored  chairman,  Col. 
S  A.  Champion,  which  occurred  since  the  last  meeting  of  the  Association.. 
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The  cause  which  demands  a  higher  standard  of  legal  education  and  of  legal 
ethics  never  had  a  more  zealous  champion  than  Col.  S.  A.  Champion.  As 
chairman  of  this  committee,  and  as  President  of  the  State  Board  of  Law 
Examiners,  he  was  ever  alert  and  active  in  his  efforts  to  raise  the  standard 
of  the  legal  profession  in  Tennessee.  He  not  only  insisted  that  a  candidate 
for  admission  to  the  bar  should  be  well-grounded  in  the  principles  of  the 
law,  but  also  in  the  principles  which  are  necessary  to  make  a  true  man.  It 
was  almost  a  hobby  with  him  that  an  applicant  for  law  license  should,  above 
everything  else,  be  a  gentleman.  Not  long  ago  a  young  man  from  another 
State,  who  had  been  granted  license  by  the  Supreme  Court,  on  the  recom- 
mendation of  the  Board  of  Law  Examiners,  proved  to  be  unworthy,  and 
knowledge  of  his  misconduct  having  come  to  Col.  Champion,  he  promptly 
appeared  before  the  Supreme  Court  and  moved  that  the  license  be  revoked. 
But  while  he  was  an  implacable  foe  of  the  trickster,  the  shyster,  and  the 
rascal,  his  heart  was  filled  to  overflowing  with  the  milk  of  human  kindness, 
and  every  poor,  deserving  young  man,  struggling  against  adverse  circum- 
stances to  become  a  lawyer,  had  in  him  a  staunch  friend. 

In  the  death  of  Col.  Champion  this  committee  and  the  cause  which  't 
represents  has  suffered  a  great  loss. 

Since  the  last  meeting  of  the  Bar  Association  the  State  Board  of  Law 
Examiners  has  had  to  consider  one  hundred  and  twenty-two  applications 
for  license  to  practice  law.  Of  these,  four  were  licensed  on  license  from 
other  States.  Of  the  one  hundred  and  eighteen  who  were  examined,  all 
but  thirteen  made  the  grade  sufficient  to  enable  them  to  pass,  and  have 
been  given  license.  But  it  must  not  be  supposed  that  all  of  these  are  to 
become  practitioners  in  Tennessee.  A  large  number  of  them  are  citizens 
of  other  States,  and  having  graduated  from  some  one  of  the  law  schools 
in  this  State,  were  examined  for  license  here  in  the  expectation  of  having 
their  license  recognized  by  their  home  State. 

The  rule  adopted  by  the  Supreme  Court,  which  authorizes  the  licensing 
of  lawyers  from  other  States,  is  as  follows: 

"Every  applicant  for  admission  to  the  bar  upon  a  license  or  other 
voucher  showing  his  admission  as  an  attorney  at  law  in  another  State  or 
foreign  country,  must  present  to  the  Board  such  license  duly  certified,  or 
a  copy  of  the  record  of  the  Court  showing  his  admission  to  the  bar,  duly 
proved,  as  required  by  law  for  the  authentication  of  the  records  of  Courts 
of  sister  States,  when  offered  in  evidence  in  the  Courts  of  this  State.  Such 
license  or  voucher  must  confer  the  right  to  practice  in  the  highest  courts 
ir.  such  State  or  foreign  country.  Such  applicant  shall  not  be  admitted 
upon  such  license  or  voucher  without  examination  by  the  Board,  if  it 
appears  to  the  Court  by  certificate  of  said  Board,  that  in  the  State  or  coun- 
try in  which  the  license  was  issued  the  requirements  for  admission  to  the 
bar  were  equal  to  those  prescribed  in  this  State.  Or,  if  it  should  appear 
that  the  applicant  has  been  engaged  in  active  practice  of  law  for  a  period 
of  five  years  in  courts  of  record  under  such  license  and  provided  further, 
that  the  Board  is  otherwise  fully  satisfied  that  the  applicant  is  worthy. 
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The  Board  shall  certify  to  this  Court  persons  entitled  to  admission  by 
virtue  of  having  been  admitted  to  the  bar  in  such  other  State  or  foreign 
country." 

The  percentage  of  failures  the  past  year  has  not  been  quite  so  large 
as  in  the  year  previous.  This  is  attributable  to  the  fact  that  few  applicants 
now  come  before  the  Board  who  have  not  made  thorough  preparation. 
In  (  ict,  it  is  safe  to  say  that  seventy-five  per  cent  of  those  who  were 
examined  during  the  past  year  were  graduates  of  one  of  the  law  schools 
at  Knoxville,  Chattanooga,  Lebanon  or  Nashville.  Those  who  have  little 
other  qualifications  than  that  of  having  served  a  term  as  Sheriff,  Clerk, 
or  Justice  of  the  Peace,  no  longer  apply. 

The  creation  of  the  Board  of  Law  Examiners  has  largely  increased  the 
attendance  upon  the  law  schools,  and  the  law  professors  report  that  it  has 
been  a  great  incentive  to  study  on  the  part  of  students.  The  law  has  met 
the  approval  of  the  profession  generally  throughout  the  State  and  its  good 
effects  are  already  being  felt. 

Respectfully  submitted, 

RonT.  Burrow, 
For  the  Committee. 

At  this  juncture  the  President  received  and  read  to  the  as- 
sembly the  following  telegram  from  Hon.  M.  T.  Bryan : 

Knoxville,  Tenn.,  Aug.  8,  1906. 

Hon.  E.  T.  Sanford,  Lookout  Inn, 

President  Bar  Association. 
Absence  makes  the  heart  grow  fonder;  best  wishes  for  success  of  meet- 
ing. M.  T.  Bryan. 

Mr.  Chas.  W.  Rankin,  the  chairman,  read  the  reports,  both 
majority  and  minority,  of  the  special  committee  appointed  at 
the  1905  annual  meeting  for  investigation  and  report  on  the 
question  of  judicial  salaries,  which  report  was  on  motion  re- 
ceived and  ordered  spread  of  record,  and  this  is  accordingly 
done  as  follows : 

Mr.  Presidcjit  and  Gentlemen  of  the  State  Bar  Association  of  Tennessee: 

Your  committee  appointed  at  the  last  annual  meeting  of  the  Association, 
as  a  special  one  ''to  take  up  the  question  of  an  increase  in  the  salaries  of 
our  judiciary,  and  report  at  the  next  meeting  of  the  Association,"  and  pur- 
suant to  this  resolution,  they  beg  to  report  as  follows: 

At  present  Tennessee  has  five  Supreme  Court  Judges  and  three  Judges 
of  the  Court  of  Chancery  Appeals,  on  salaries  of  $3,500.00  each ;  and  twenty 
Circuit  Judges,  ten  Chancellors,  and  five  Criminal  Judges  on  salaries  of 
$2,500.00  each.  This  makes  a  total  of  forty-three  judges  with  a  salary 
account  of  $115,500.00.  All  are  elected  by  the  people  for  terms  of  eight 
years. 
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Your  committee,  from  their  investigations  and  consideration  of  our 
judicial  system  touching  the  question  of  salaries,  feel  that  whatever  else 
may  be  said  with  reference  to  it,  it  is  faulty  in  'at  least  two  respects. 

I. 

1.  The  term  of  office  is  only  eight  years.  This  is  a  constitutional  pro- 
vision, and  of  course  no  change  can  be  made  except  by  a  change  of  the 
Constitution.  But  since  much  has  been  said  in  recent  years  with  reference 
to  a  Constitutional  convention,  it  may  not  be  out  of  place  for  your  Com- 
mittee to  discuss  the  matter  since  it  bears  sharply  on  the  question  of 
salaries. 

Any  man,  in  any  vocation,  would  accept  more  reasonable  compensation 
for  a  life  term  than  he  would  for  a  term  of  eight  years.  Much  more  is 
this  true  of  the  lawyer.  Before  he  has  had  opportunity  to  demonstrate 
his  fitness  for  the  bench  he  must  needs  have  spent  many  years  in  building 
up  a  clientage.  When  he  accepts  the  judgship  he  immediately  severs  his 
relations  of  this  character  which  have  cost  him  much  labor  and  long  wait- 
ing, and  the  eight  years  that  he  serves  his  State  are  just  sufficient  to  make 
the  severance  of  a  permanent  character.  The  client  has  found  himself 
another  lawyer,  and  has  placed  his  business  in  the  new  lawyer's  hands 
for  a  long  enough  time  to  fasten  it  there. 

This  has  two  effects.  First,  it  tends  to  deter  the  best  lawyers  from 
accepting  a  position  on  the  bench.  They  are  not  willing  to  make  the  sacri- 
fice of  their  clientele  that  would  be  required  of  them.  And.  second,  if  the 
lawyer  in  his  desire  for  the  honor  that  thus  comes  to  him  —  for  it  is  a  great 
honor  to  be  a  good  judge  —  should  secure  the  consent  of  his  mind  to  make 
the  sacrifice  required,  he  finds  himself  confronted  with  the  alternative  of 
leaving  the  bench  at  the  end  of  his  term  and  again  trying  to  build  up  a 
practice  which  will  yield  a  support  for  himself  and  those  dependent  on  him, 
or  else  of  seeking  a  re-election.  The  acceptance  of  this  latter  horn  of  the 
dilemma  at  once  places  the  judge  in  an  embarrassing  and  delicate  attitude. 
There  is  never  an  election  for  the  judiciary  but  that  just  prior  to  that  time 
there  are  covert  charges  filling  the  air  of  political  decisions.  Whether 
these  charges  are  true  or  untrue  is  not  the  question.  They  are  always 
made.  And  it  is  true  that  the  judge  has  constantly  before  him  a  temptation 
to  use  his  office  for  the  purpose  of  making  political  friends,  which  a  life 
term  would  remove.  Moreover,  a  judge  making  a  personal  canvass  seeking 
votes  necessarily  loses  to  some  extent,  be  it  greater  or  less,  his  independence 
and  his  freedom  from  the  possibility  of  improper  suggestion  or  constraint 
in  the  exercise  of  his  judicial  functions. 

But  if  the  judge  does  not  seek  a  re-election  —  and  even  after  the  most 
ardent  seeking  he  sometimes  fails  —  then  he  must  needs  return  to  his 
labors  at  the  bar  with  the  appalling  knowledge  that  he  has  no  clients,  and 
must  again  work  up  from  the  bottom  as  he  did  when  he  first  secured  his 
license  to  practice,  with  the  only  difference  that  he  has  his  reputation  ac- 
quired on  the  bench  to  help  him.  This,  too,  he  must  do  with  the  increased 
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expense  of  living,  which  a  larger  family  and  more  responsible  social  posi- 
tion bring,  combined  with  the  fact  that  he  has  been  able  to  save  little  from 
the  munificent  salary  that  has  been  paid  him,  and  that  withal  he  has  no 
longer  the  fire  and  energy  of  his  early  manhood  to  sustain  him  in  his  efforts 
to  reinstate  himself  at  the  bar.  All  these  things  conspire  to  make  the  lot 
of  the  ex-judge  a  very  hard  one. 

If  the  office  were  of  life  tenure,  as  in  England,  Scotland,  Ireland,  the 
Federal  Government  of  the  United  States,  and  also  in  Massachusetts  and 
Rhode  Island,  and  so  practically  in  Vermont  and  New  Jersey,  then  by 
giving  a  fair  salary  and  making  a  provision  for  a  pension  in  old  age,  the 
practitioner  who  surrendered  his  profession  for  the  service  of  his  State 
could  be  cared  for.  It  is  most  difficult  to  recommend  any  salary  basis  for 
an  eight-year  term  that  will  make  the  office  desirable  to  the  man  best  fitted 
for  the  place. 

2.  But  taking  our  system  as  we  find  it  under  the  Constitution  with  the 
term  of  eight  years  fixed  upon  it,  the  committee  are  unhesitatingly  of  the 
opinion  that  the  salaries  now  paid  the  judges  of  Tennessee  are  too  small. 
Subject  of  course  to  the  embarrassing  perplexities  caused  by  the  short  term, 
this  is  a  problem  that  the  Legislature  can  deal  with  without  waiting  for 
constitutional  reform. 

A  brief  statement  will  suffice  to  give  the  operation  and  results  under 
the  present  arrangement. 

The  salaries  now  paid  our  judges  were  fixed  by  statute  of  1885.  Since 
that  time  we  have  wonderfully  grown  in  wealth  and  population,  and  have 
but  just  begun  the  development  of  our  resources.  At  the  same  time,  the 
cost  of  living  has  materially  increased.  Under  the  salaries  as  they  now 
exist,  your  committee  are  of  opinion  that, 

First,  Where  the  men  best  fitted  are  on  the  bench,  they  are  there  at  a 
personal  financial  sacrifice. 

It  may  be  freely  stated  that  we  have  as  some  of  the  judges  of  this  State 
men  who  are  eminent  lawyers,  and  who,  in  all  respects,  are  the  right  men 
in  the  right  place.  That  such  men  are  serving  the  State  at  a  financial 
loss  to  themselves  each  year  it  is  believed  will  be  demonstrated  with  suffi- 
cient clearness  in  the  subsequent  portion  of  this  report  to  need  no  further 
discussion  here. 

Second,  In  many  instances  the  men  best  fitted  are  not  now  on  the 
bench.  This  is  an  immediate  sequence  of  the  first  proposition.  There  are 
few  men  who  feel  that  they  can  afford  for  the  sake  of  the  honor  that  is 
attached  to  the  position  to  turn  from  a  much  more  lucrative  income  to  a 
smaller  salary  of  a  judge.  Nor  is  it  to  be  expected  that  their  patriotism  will 
carry  them  thus  far.  Tf  we  do  not  pay  the  salary  that  will  command  the 
services  of  the  best  lawyer  we  need  not  be  surprised  if  we  find  that  we 
sometimes  have  a  second  or  third-rate  lawyer  —  or  even  a  judge  who  is 
no  lawyer  at  all,  but  merely  a  politician  wanting  a  job.  As  has  been  said 
before,  we  have  some  judges  who  are  the  best  that  could  be  gotten  at  any 
salary,  and  who  are  earning  and  richly  deserve  twice  the  amount  they 
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receive.  On  the  other  hand,  it  is  perhaps  true  that  not  all  of  the  judges 
are  of  this  class.  The  Hon.  Simon  Fleischmann,  of  the  New  York  Bar, 
in  January  of  1905,  read  a  paper  before  the  State  Bar  Association  of  New 
York,  in  which  he  discussed  the  judiciary  systems  of  the  various  States. 
Since  this  gives  a  summary  of  what  others  think  of  us,  his  reference  to  the 
judiciary  of  Tennessee  is  quoted  here  for  such  consideration  as  it  may  de- 
serve.  It  follows : 

"1.  Appellate  judges  elected  by  State  for  8  years  at  salary  of  $3,500; 
Trial  Judges  by  districts,  for  8  years,  at  salary  of  $2,500. 

2.  Political  activity  and  influence  determine  selection,  except  so  far  as 
political  conventions  may  consider  ability  and  character  as  requisites. 

3.  Judges  are  not  as  a  rule,  highly  competent,  and  do  not  have  that 
degree  of  confidence  of  bar  and  public  which  courts  should  command. 

4.  Men  best  fitted  arc  not,  as  a  rule,  on  bench. 

5.  Lawyers,  as  such,  exert  little  influence  in  selection,  either  individu- 
ally or  through  Bar  Associations,  and  their  support  of  a  judicial  candi- 
date is  used,  often  with  success,  by  demagogues  with  a  certain  element  of 
population  to  defeat  him. 

6.  All  agree  that  lawyers  should  exercise  an  influence  in  selection,  but 
appear  to  regard  it  as  infeasible." 

Mr.  Fleischmann  said  this  statement  was  compiled  on  the  authority 

of  six  members  of  the  bar  of  Tennessee,  three  Democrats  and  three 

Republicans. 

Third,  The  lack  of  sufficient  income  has  developed  the  reprehensible 
use  of  the  free  pass  by  many  of  the  judges. 

It  is  generally  asserted  and  believed  that  many  of  our  judges  use  passes 
over  the  railroads.  Your  committee  do  not  know  that  this  is  or  is  not 
true.  But  if  it  is  true,  it  is  a  most  baneful  practice.  The  railroad  is  a 
heavy  litigant  with  cases  always  before  all  the  courts.  The  people  them- 
selves cannot  well  believe  that  these  corporations  which  do  not  as  a  rule 
let  go  any  of  their  assets  without  at  least  the  hope  of  getting  the  full  equiva- 
lent and  more  in  return,  give  away  year  after  year  large  amounts  in  free 
transportation  to  public  officials  without  the  hope  at  least  that  they  will 
fare  better  at  the  hands  of  these  officials  than  they  otherwise  would.  What- 
ever the  judge  who  uses  a  pass  may  himself  feel  as  to  his  virtue  and  pro- 
bity, its  use  raises  questions  in  the  public  mind. 

While  the  use  of  passes  or  the  acceptance  of  any  other  gratuity  by  judges 
from  litigants  is  criticised  unhesitatingly,  it  is  felt  that  the  system  which 
does  not  pay  officials  the  full  value  of  their  services,  and  does  not  make 
provision  for  the  payment  of  the  expenses  of  those  engaged  in  the  public 
business,  is  also  deserving  of  the  severest  censure.  It  is  poor  economy 
and  much  worse  policy  to  let  individuals  or  corporations  pay  the  expenses 
of  public  officials,  thus  bringing  them  under  obligation,  and  creating  fear 
and  distrust  where  there  ought  to  be  most  unbounded  confidence. 

II. 

Thus  much  for  the  present  system  and  its  results.  Now  to  consider 
what  should  be  done  to  better  it. 
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In  arriving  at  the  proper  amount  of  any  salary  two  things  are  to  be 
considered:  1st,  the  ability  of  the  employer  to  pay;  2d,  the  value  of  the 
services  to  be  rendered. 

On  the  first  proposition,  neither  space  nor  time  will  be  consumed.  No 
discussion  is  needed.  We  are  abundantly  able  to  pay  to  any  public  servant 
what  his  services  are  worth. 

As  to  the  second,  we  may  be  guided  in  our  judgment  by  considering 
what  value  others  similarly  situated  place  on  such  services;  then  we  may 
look  to  the  character  of  man  whose  services  are  wanted ;  then  to  what 
amount  such  a  man  will  command  for  his  services  in  his  own  profession 
from  which  it  is  desired  to  take  him;  and  finally,  having  due  regard  for 
these  things  and  for  the  sacrifices  he  must  make,  what  amount  must  be  paid 
with  expectation  of  getting  this  man  —  the  man  best  fitted  for  the  place  — 
to  leave  his  profession  for  a  term  and  enter  upon  the  service  desired. 

Beginning  with  the  first  suggestion,  the  committee  investigated  the  sala- 
ries paid  the  judges  of  other  States,  of  the  United  States,  and  of  some 
foreign  countries.  An  appendix  is  made  a  part  of  this  report  which  shows, 
first,  the  terms  of  office  and  salaries  of  the  judges  of  the  different  States 
arranged  in  alphabetical  order;  second,  the  highest  salary  paid  any  judge 
in  each  several  State,  beginning  with  the  highest,  New  York,  and  continuing 
through  to  the  lowest,  Nebraska.  In  this  latter  list,  there  are  thirty-nine 
States  and  Territories  which  lead  Tennessee.  Another  part  of  the  Appen- 
dix shows  the  salaries  paid  the  judiciary  in  some  foreign  countries.  The 
Honorable  John  A.  Moon,  member  of  the  United  States  Congress,  was  ex- 
ceedingly kind  to  your  committee  in  getting  this  information  through  the 
State  Department  of  the  United  States.  This  feature  of  the  Appendix  is 
•  peculiarly  instructive  as  showing  the  estimate  placed  by  the  liberty-loving 
Anglo-Saxon  on  the  value  of  the  judiciary  to  be  much  greater  than  that 
of  the  people  of  other  countries,  if  the  salaries  paid  may  be  taken  as  a 
criterion.  These  figures  would  seem  to  indicate  that  the  more  freedom  there 
is  under  the  government,  the  greater  the  constitutional  rights,  the  more  the 
people  seem  inclined  to  protect  them  by  a  fearless  judiciary  made  thor- 
oughly independent  by  ample  salaries.  Or,  conversely,  that  where  the 
people  do  not  know  what  constitutional  liberty  means,  they  do  not  appre- 
ciate the  need  of  this  feature  of  the  government.  And  truth  it  is.  that  where 
a  monarch's  will  or  whim  is  law,  a  judicial  tribunal  is  a  superfluity. 

The  committee  have  picked  at  random  several  States,  East  and  West, 
to  give  a  brief  comparative  statement  showing  the  population,  the  wealth, 
the  number  of  judges  and  salaries  paid. 

Tennessee  has  a  population  of  2,020,616.  The  combined  total  of  the 
value  of  her  farm  property  and  the  capital  of  manufactures  is  $413,016,063. 
She  has  five  supreme  judges,  and  three  judges  of  Chancery  Appeal,  at  sala- 
ries of  $3,500,  and  thirty-five  Circuit  Judges,  Criminal  Judges  and  Chan- 
cellors at  salaries  of  $2,500.  California,  with  a  population  of  1,485.053,  and 
\alue  of  manufactures  and  agriculture  of  $1,001,922,980,  has  seven  Supreme 
Court  Judges  whose  salary  has  been  recently  raised  from  $6,000  to  $8,000 ; 
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nine  judges  of  Courts  of  Appeal,  recently  inaugurated,  at  salaries  of  $7,000; 
and  ninety-two  trial  judges  with  salaries  of  $2,000  to  $6,000,  according  to 
size  of  counties;  clerks,  assistants,  and  all  traveling  expenses  furnished  by 
the  State.  New  Jersey,  with  a  population  of  1,883,669  and  value  of  manu- 
factures and  agriculture  of  $692,357,742,  has  one  Chief  justice  at  salary  of 
$11,000,  eight  associate  justices  at  salaries  of  $10,000,  one  Chancellor  at 
salary  of  $11,000,  seven  vice-Chancellors  at  salaries  of  $10,000,  four  Circuit 
judges  with  salaries  of  $7,500,  and  twenty-one  Circuit  judges  with  salaries 
from  $3,000  to  $7,500,  according  to  size  of  counties.  Massachusetts,  with  a 
population  of  2,805.346,  and  value  of  manufactures  and  agriculture  of 
$1,005,910,991,  has  Chief  Justice  Supreme  Court  at  salary  of  $8,500,  six 
Associate  Justices  at  salaries  of  $8,000,  Chief  Justice  Superior  Court  at 
salary  of  $7,000,  twenty-two  Associate  Justices  Superior  Court  at  salaries 
of  $6,500.  (All  of  said  judges  are  allowed  $500  for  travel),  two  Judges 
of  Land  Court  —  Torrens  system —  at  salaries  of  $4,500,  also  sixteen 
judges  of  Courts  of  Probate  and  Insolvency  with  Salaries  from  $5,500 
down.  Rhode  Island,  with  population  of  428,556  and  value  of  manufac- 
tures and  agriculture  of  $210,773,776,  pays  her  Chief  Justice  $6,000  and  five 
associates  $5,500  each.  The  Superior  Court  Judges  get :  Chief,  $5,500,  Asso- 
ciates, $5,000.  All  necessary  expense,  travel  and  hotel,  paid  by  State,  and 
Judge  may  retire  at  age  of  sixty-five  after  ten  years'  service,  on  full  pay. 
Montana,  with  a  population  of  243,329,  and  manufactures  and  agriculture 
valued  at  $158,805,669,  has  recently  raised  the  salaries  of  her  three  Supreme 
Judges  from  $4,000  to  $6,000  each,  and  of  her  fifteen  District  Judges  from 
$3,500  to  $4,000  each.  Ioiva,  with  a  population  of  2,231,853,  and  manufac- 
tures and  agriculture  of  value  $1,937,078,649.  pays  her  six  Supreme  Judges 
$6,000,  and  her  fifty-three  District  Judges,  $3,500.  She  also  has  four  Su- 
perior Judges.  Connecticut,  with  her  population  of  908,420,  and  manu- 
factures and  agriculture  aggregating  $428,002,316,  pays  her  Chief  Justice 
$6,500,  and  four  Associate  Justices,  $6,000  each,  her  ten  Superior  Court  Jus- 
tices, $6,000  each,  and  each  of  said  judges  is  allowed  $1,500  for  expenses. 
Besides  these  there  are  the  Judges  of  the  Courts  of  Common  Pleas. 

Other  States  might  be  spoken  of  more  at  length  if  space  would  permit, 
but  all  may  be  seen  in  the  Appendix. 

Many  States  provide  for  stenographers  or  secretaries,  others  for  actual 
mileage  and  hotel  bills,  and  still  others  make  a  definite  allowance  in  addi- 
rion  to  the  salary,  to  cover  expense,  varying  from  $500  in  Massachusetts 
to  $3,700  in  New  York.  Maryland,  in  1904,  passed  an  act  providing  for  a 
pension  of  $2,400  per  annum  for  judges  who  attained  the  age  of  seventy 
years  and  met  other  conditions  provided  for  in  the  act. 

.  While  these  investigations  and  comparisons  are  instructive,  it  at  last 
comes  to  a  point  of  the  kind  of  man  wanted,  and  what  salary  it  will  take 
to  get  him. 

For  a  judge,  one  should  be  honest,  learned  in  the  law,  of  sound  judgment, 
discreet,  keen  of  intellect,  of  broad  mind,  and  withal  a  gentleman,  whose 
life  is  above  suspicion.    The  judge  has  our  property  rights,  our  liberties. 
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our  lives  — all  our  clearest  interests,  constantly  in  his  hands.  So  long  as 
civil  rule  is  upheld,  he  is  the  final  arbiter.  If  there  be  a  man  among  us  who 
stands  above  his  fellows  in  probity,  virtue,  judgment,  knowledge  of  the  law, 
who  has  mixed  in  him  all  the  judicial  elements,  he  ought  to  be  the  judge. 
A  corporation  picks  as  its  counsel — its  representative,  not  the  man  who 
comes  and  seeks  the  position,  but  the  ablest,  most  accomplished  lawyer  that 
diligence  in  selection  and  money  can  secure.  Now  the  judge  is  the 
man  selected  by  the  people  to  uphold  the  right  as  against  the  wrong;  he 
is  the  representative  —  in  the  last  resort  under  civil  rule,  the  sole  represent- 
ative of  the  people  in  their  constitutional  liberties.  It  follows  that  the 
people  cannot  only  well  afford  to  follow  the  example  of  the  corporation  in 
the  selection  of  its  counsel  by  getting  the  very  best  man  that  diligence  and 
money  can  secure,  but  they  are  grossly  negligent  in  the  care  of  their  con- 
stitutional liberties  which  have  been  handed  down  to  them  if  they  fail  to 
do  this. 

Such  men  at  their  profession  command  much  more  than  we  now  pay  our 
judges.  If  this  be  true,  and  it  is,  then  the  State  should  promptly  put  the 
salaries  of  her  judges  at  as  nearly  as  practicable,  an  amount  that  will  ap- 
proximate what  such  men  would  earn  at  the  bar,  in  addition,  haying  due 
consideration  for  the  other  sacrifices  made  under  an  eight-year  term.  The 
State  is  not  indigent.  Her  rule  of  payment  should  be  quantum  meruit. 
She  should  command  in  this  her  most  trusted  position  the  very  best  her 
citizenship  affords,  and  she  should  pay  therefor  the  full  worth  of  the 
services  received. 

Further,  in  addition  to  an  ample  salary,  a  similar  —  that  is,  an  equally 
ample  provision  should  be  made  for  the  expenses  of  the  judge.  And  inas- 
much as  it  is  hardly  in  keeping  with  the  dignity  of  the  judicial  office  that  a 
judge  should  be  required  to  carry  a  note-book  in  order  to  jot  down  and 
render  each  item  of  expense  incurred,  it  would  seem  more  fitting  that  an 
absolute  allowance  should  be  made,  and  that  the  allowance  for  the  Supreme 
Judges  and  Judges  of  the  Court  of  Chancery  Appeals  should  be  made  larger 
than  the  allowance  to  Circuit  Judges,  Criminal  Judges  and  Chancellors,  so 
as  also  to  provide  secretaries  for  such  judges. 

III. 

Your  committee  would  further  suggest  that  the  raising  of  salaries  alone 
will  not  in  itself  secure  the  best  men  for  judges.  Ample  salaries  will  make 
it  worth  the  while  of  the  man  best  fitted  for  the  place,  but  they  will  also 
make  it  even  more  worth  the  while  of  the  venal  politician  and  office-seeker. 
If  this  Association  places  itself  on  record  as  favoring  an  increase  in  salaries- 
then  it  immediately  becomes  its  bounden  duty  to  see  that  the  right  men 
get  the  salaries,  else  our  last  estate  will  be  much  worse  than  the  first.  It 
would  seem  that  an  organized  movement  ought  now  to  be  put  on  foot  to 
work  henceforward  with  insistent  and  persistent  aim  at  getting  the  very 
best  men  possible  in  all  vacancies  hereafter  made.  The  work  will  of 
necessity  be  slow.  But  it  is  one  that  ought  to  be  done,  and  it  cannot  be 
begun  too  soon. 
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Moreover,  the  creation  of  new  circuits  for  criminal  or  civil  jurisdiction, 
should  only  be  at  the  suggestion  and  with  the  approval  of  the  lawyers. 
This  Association,  through  its  proper  committee,  which  should  be  an  active 
and  fearless  one,  should  be  in  immediate  touch  with  every  phase  of  the 
judicial  department  of  the  State.  If  we  have  too  many  Circuit  Judges, 
Chancellors  or  Criminal  Judges,  this  Committee  should  say  so,  and  wage 
such  a  campaign  as  will  bring  about  a  reduction  in  number.  If  we  have 
too  few,  then  the  Committee  should  work  for  more  judges.  The  lawyers, 
and  they  alone,  are  familiar  with  the  needs  of  litigation.  They  have  the 
right  to  exercise  a  supervisory  and  controlling  influence  in  all  legislation, 
elections  or  appointments  which  in  anywise  affect  it.  But  what  is  every- 
body's business  is  taken  hold  of  by  nobody.  It  is,  accordingly,  peculiarly 
the  duty  of  this  Association  to  see  that  all  these  matters  are  "followed  up" 
—  but  closely  and  most  intelligently  held  in  hand  by  some  one  of  its 
committees. 

IV. 

Your  committee  accordingly  recommend  that  the  Association : 

1.  Express  its  preference  for  the  term  of  service  of  judges  being  ex- 
tended to  a  term  for  life  or  during  good  behavior. 

2.  Use  its  utmost  endeavor  to  secure  the  passage  of  an  act  by  the  next 
Legislature  providing  for  judges  hereafter  elected  or  appointed,  the  sala- 
ries shall  be  as  follows,  viz.:  Chief  Justice  of  Supreme  Court,  $6,500;  Asso- 
ciate Justices  of  Supreme  Court,  and  Judges  of  the  Court  of  Chancery 
Appeals,  $6,000;  Circuit  Judges,  Criminal  Judges  and  Chancellors,  $5,000; 
that  Judges  of  the  Supreme  Court  and  Court  of  Chancery  Appeal  be 
allowed  $1,200  for  their  expenses  each  year,  this  to  include  provision  for  a 
secretary,  and  that  Circuit  Judges,  Criminal  Judges  and  Chancellors  be 
allowed  $500  for  their  expenses  each  year. 

3.  Use  its  utmost  endeavor  to  secure  the  passage  of  an  act  by  the  next 
Legislature  providing  that  each  quarter  judges  may  present  a  statement  of 
expense  incurred  for  transportation  in  the  discharge  of  their  official  duties, 
and  be  reimbursed  therefor  by  the  State,  this  act  to  be  effective  only  as  to 
judges  now  in  office,  and  for  their  current  term. 

4.  Use  its  utmost  endeavor  to  secure  the  passage  of  an  act  in  conjunc- 
tion with  the  above,  making  it  unlawful  and  a  felony  for  a  judge  to  accept 
and  use  for  himself  or  any  other,  or  for  any  one  to  give  him  for  use  for 
himself  or  any  other,  any  free  railroad  pass,  telegraph,  telephone  or  other 
frank,  and  giving  grand  juries  inquisitorial  powers  over  the  offense. 

5.  Instruct  its  committee  on  Judicial  Administration  and  Remedial 
Procedure  to  look  especially  to  the  securing  of  the  above  legislation. 

6.  Instruct  its  said  committee  to  have  and  exercise  special  oversight, 
over  the  creation  and  abolishment  of  judicial  circuits,  and  over  the  election 
and  appointment  of  all  judges;  working  to  that  end  through  every  agency 
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of  the  Association,  through  the  local  bars,  and  all  other  legitimate  channels 
—  the  purpose  of  said  committee  to  be  to  secure  as  judges  the  men  that  are 
best  fitted  for  the  place,  and  only  so  many  as  the  needs  of  litigation  may 
require  when  each  judge  is  doing  his  full  duty. 

Respectfully  submitted, 

Chas.  W.  Rankin, 

Jas.  S.  Pilcher. 

Committee. 


APPENDIX. 


Salaries  and  Terms  of  Office  of  the  Judges  of  the  Several  States  of  the 

United  States. 

Term 

State.  of  Salaries. 

Office. 

Alabama   6  years....Chief  Justice  Supreme  Court  $  3,600 

Associate  Justices  Supreme  Court   3,600 

Chancellors  and  Circuit  Judges   2,500 

Arizona  (Ter.)  4  years..„Each  Judge    3,500 

Each  Judge,  for  expense   1,000 

Arkansas   8years....Supreme  Judges    3,000 

Chancellors   2,000 

Circuit  Judges   2,000 

California  12  years— Appellate  Judges   8,000 

6years....Judges  of  District  Courts  of  Appeal   7,000 

6  years.—Judges  Superior  Courts,  according  to  size 

of  Counties,  $2,000  to   6,000 

Clerks  and  assistants  and  all  traveling 
expenses  paid  by  the  State. 

Colorado   10  years.—Supreme  Judges    5,000 

6  years....District  Judges    4,000 

Connecticut  8years.™Chief  Justice  Supreme  Court   6,500 

Associate  Judges  Supreme  Court   6,000 

Judges  Superior  Court    6,000 

Each  of  said  Judges  allowed  for  expense  1,500 

Delaware  12  years..  .Chief  Justice  and  Chancellor,  each   4,500 

Associate  Judges   4,000 

Dist.  of  Columbia  Chief  Justice  Court  of  Appeals...   7,50(0 

Associate  Justices  Court  of  Appeals   7,000 

Justices  Supreme  Court    6,000 

Florida  ,  6  years....Supreme  Judges    3,000 

i nevi rt  J 1 1  ( i c  s  .........................................................  2^500 

„  •  And  traveling  expenses. 
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Term 

State.  of  Salaries. 

Office. 

Georgia             6  years....Supreme  Judges    4,000 

Superior  Court  Judges   3.000 

Idaho                6  years.. ..Supreme  Judges    4,000 

Supreme  Judges  each  allowed  expense   2,000 

4  years..  .District  Judges    3,000 

And  for  traveling  expenses,  if  necessary..  500 

Illinois               9  years— .Supreme  Judges    10,000 

Each  allowed  for  Secretary,  per  year   2,000 

Each  has  sleeping  apartments  in  Capitol. 

4years.„.Circuit  Judges,  Chicago  ~   10,000 

Circuit  Judges,  elsewhere   3,500 

Indiana             6  years....Supreme  Judges    6,000 

4  years  ...Appellate  Judges    6,000 

Criminal  Judges,  $2,500  to   3,200 

Indian  Ter         4years....Appellate  and  Trial  Judges   5,000 

Iowa                 6  years.... Appellate  Judges  „   6,000 

4  \  1. 1 1 r s . . . . T r i n  1  Judges*  ........................................................  3*500 

Kansas              6  years..  .Supreme  Judges    3,000 

4years....District  Judges    2,500 

Kentucky           8  years.  ..Appellate  Judges   5,000 

Each  Judge  allowed  a  stenographer,  the 
aggregate  expense  for  the  seven  judges 
not  to  exceed  $6,000. 

6years....Circuit  Judges   3,000 

Circuit  Judges  in  Louisville  and  Covington  5,000 

Louisiana  12years....Supreme  Judges   „   5,000 

Allowed  $2,000  for  stenographers  and 
$1,000  for  law  books. 

8  years.... Judges  Court  of  Appeal,  Parish  Orleans   4.000 

12  years  ...Dist.  Criminal  Judges  (2)  Parish  Orleans..  4,000 

12 years....District  Judges  (5)  Parish  Orleans   4,000 

4years....Tnferior  Crim.  Judges  (2)  Parish  Orleans....  3.000 

4  years... .District  Judges  (30)    2,683 

Maine                7 years.... Judges  Supreme  and  Trial  Courts   5,000 

Maryland  15  years.. ..Appellate  Judges    4,500 

Trial  Judges,  Circuit   3,600 

Trial  Judges  (called  Sup.  Ct.  Baltimore)....  5,000 
Pension  of  $2,400  a  year  to  judges  who 
attain  age  of  70  years  and  meet  certain 
conditions. 

Massachusetts  ..     Life....Chief  Justice  Supreme  Court   8,500 

Associate  Justices  Supreme  Court   8,000 

Judges  of  Superior  (Trial)  Court   6,500 

Each  Judge  allowed  expense  a  year   500 
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Term 

of 
Office. 


Annual  appropriation  for  clerical  help  of 
Supreme  Court,  $8,000. 


Many  counties  give  additional  compensa- 
tion and  expense  is  reimbursed  by  the 
State. 

Minnesota           6  years.. ..Chief  Justice  Appellate  Court   5,500 

Associate  Justices  Appellate  Court   5.000 

Di strict  _J h  d  iz c s  ....................................................  3)50C^ 

Mississippi  9years....Judges  Supreme  Court   4,500 

4  years.. ..Circuit  Judges  and  Chancellors   2,500 

Missouri  10  years.. ..Appellate  Judges,  Highest    4,500 

12  years.. ..Appellate  Judges,  Intermediate,  $3,500  to....  5,500 

6years....Circuit  Judges   2,000 

And  allowed  $100  per  month  each  to 
cover  expenses. 

Montana            6  years....Supreme  Judges,  now  $4,000,  after  1-1-9   6,000 

4years....District  Judges,  now  $3,500,  after  1-1-9   4,000 

Nebraska            6  years..  .Supreme  Judges    2,500 

4  years..  .District  Judges    2.500 

Nevada             6  years.-Supreme  Judges    4,500 

4  years...  •Tricil  JwcJ^cs.  .... — . — ............ — ... — 4,000 

New  Hampshire            Chief  Justice    4,2C0 

(All  until  70  yrs.  old)    Associate,  Trial  and  Appellates  Judges   4,000 

New  Jersey       7  years—Chief  Justice    11,000 

Associate  Justices    10,000 

0-  h  sued  lor.  ..  - — - — * —  - — r  nr* — t  11 ,000 

Vice  Chancellors   10.000 

5  years....Circuit  Judges  (4)   7.500 

Circuit  Judges  (21),  $3,000  to   7,500 

All  judges  usually  reappointed,  so  that 
term  is  usually  for  life. 

N.  Mex.  (Ter)  4  years..  .Appellate  and  Trial  Judges   4,500 

New  York  14  years... .Chief  Justice  of  highest  Appellate  Court   10  500 

Associate  Justices   10  000 

Each  has  annual  allowance  for  expense....  3.700 

Trial  Judges  in  New  York  and  Brooklyn....  17.500 

Trial  Judges  elsewhere   7,200 

Each  has  annual  allowance  for  expense....  1,000 

Intermediate  Appellate  Judges   7,200 

Each  has  annual  allowance  for  expense....  2,500 

N.  Carolina        8  years....All  Judges   3,000 

Each  has  annual  allowance  for  expense....  250 
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State. 
N.  Dakota 

Ohio  .. 


Term 

of 
Office. 


Salaries. 


...  6  years... Judges  Supreme  Court   5,000 

Each  has  annual  allowance  for  expense....  1,200 


4  years... Judges  of  District  Courts  

6  years....  Appellate  Judges   

6  years..  ..Circuit  Judges 


5years....Tudges,  Common  Pleas,  $4,000  to  

And  actual  traveling  expenses  not  to  ex- 
ceed $100. 

...  4  years....Chief  Justice   

Other  Judges  


3,500 
6,500 
6,000 
6,000 


Oklahoma          4years....Chief  Justice    5,000 

  4,000 

Oregon    6  years.... Appellate  Judges    3  5C0 

Trial  Judges    3,000 

10c  a  mile  traveling  expenses  allowed. 

Pennsylvania....21  years..  .Supreme  Judges,  Chief  

Supreme  Judges,  Associate  

10  years..  . Judges  Intermediate  Appellate  Court  

■ 

Allowed  mileage  and  actual  expense  in- 
curred while  holding  Court. 
Trial  Judges,  $5,000  to... 

Rhode  Island....     Life.... Chief  Justice  Supreme  Court  

(But  office  may  be    Associate  Justices  Supreme  Court- 
declared  vacant  on   Chief  Justices  Superior  Court  

vote.)  Associate  Justices  Superior  Court 

All  necessary  expenses,  travel  and  hotel, 
paid  by  State.  Judges  may  retire  at 
age  of  65  after  ten  years'  service,  on 
full  pay. 

S.  Carolina         4years....Supreme  Judges   3,000 

Each  Judge  provided  with  secretary. 
4  years..  .Circuit  Judges 


10,500 
10,000 
9,000 


8,500 
6.000 
5,500 
5,500 
5,000 


South  Dakota  ..  6years....Supreme  Judges   

Each  Judge  provided  with  a  secretary. 
4years....Circuit  Judges  


3  0C0 
3,000 


Tennessee 

Texas  

Utah   

Vermont 


2,500 
3.500 
3.50O 


8years....Supreme  Judges   

Judges  of  Court  of  Chancery  Appeals  

Circuit  Judges  and  Chancellors   2.500 

6  years  ...Judges  highest  Appellate  Court   4.000 

Tudges  Intermediate  Appellate  Court   3,500 

4years....Oi?trict  Judges    3,000 

6  years. ...Supreme  Judges    5,000 

4years....District  Judges    4,000 

2  years  Appellate  and  Trial  Judges   3,000 


Digitized  by  Google 


BAR  ASSOCIATION  OF  TENNESSEE  53 


(But  by  re-election      Expenses,  travel  and  hotel,  paid  by  State, 
amounts  to  term  for 
life.) 

Virginia   12years....Chief  Judge  Appellate  Court   4,200 

Associate  Justices   4,000 

8  years...  Trial  Judges,  $2,500  to   3,500 

Mileage  allowed. 

Washington  6years..„Supreme  Judges   4,000 

4  years..  .Trial  Judges   3,000 

Latter  receive  traveling  and  actual  ex- 
penses while  holding  Court  in  County 
other  than  place  of  residence. 

W.  Virginia  ....12  years....Appellate  Judges   4,500 

8  years—.Trial  Judges   3,300 

Mileage  allowed. 

Wisconsin   10  years.  ..Appellate  Judges    6,000 

6years....Trial  Judges    4,000 

Wyoming          8  years.... Appellate  Judges    3,000 

6  years....Trial  Judges    3,0CO 


Latter  allowed  traveling  and  other  ex- 
penses when  absent  from  home  in  the 
discharge  of  official  duties. 

Salaries  Paid  the  Judiciary  Under  the  Federal  Government  of  the 

United  States  of  America. 

TERM,  LIFE. 

Chief  Justice  Supreme  Court   :   $13,000 


Associate  Justices  Supreme  Court    12,500 

Circuit  Judges    7,000 

District  Judges    6,000 

Chief  Justice  Court  of  Claims  :..  6,500 

Associate  Judges  Court  of  Claims   6,000 


Any  judge,  having  held  his  commission  at  least  ten  years,  and  having 
attained  the  age  of  seventy  years,  shall  during  the  remainder  of  his  life 
receive  same  salary  which  was  by  law  payable  to  him  at  the  time  of  his 
resignation. 

Each  justice  of  Supreme  Court  furnished  a  stenographic  clerk  at  salary 
not  exceeding  $1,600. 

Any  judge  attending  Circuit  Court  of  Appeals  at  other  place  than  where 
he  resides,  shall  be  paid  his  reasonable  expense  not  exceeding  $10  a  day. 

Any  District  Judge  holding  court  outside  of  his  district  shall  be  allowed 
his  reasonable  expense  not  exceeding  $10  a  day. 
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Arranged  According  to  the  Highest  Salaries  Paid  the  Judiciary,  the 
Several  States  Come  in  the  Following  Order,  Vis.; 

New  York  and  Brooklyn—  $17,500  and  $1,000  for  expense. 

[New  York  (State)    10,500  and  $3,700  for  expense.] 

New  Jersey   11,000 

Pennsylvania   10,500  and  expense. 

Illinois   10,000  and  $2,000  for  secretary  to  Sup.  Judge. 

Massachusetts   8,500  and  $500  for  expense. 

California   8,000  and  clerks  and  traveling  expense. 

District  of  Columbia  „   7,500 

■ 

Michigan   , ....  7,000  and  expense. 

Connecticut   6,500  and  $1,500  for  expense. 

Ohio    6,500  and  $100  for  travel. 

Indiana    6,000 

I O  W  <\  ....   HitiiiuniMimiiiMiiimii * 6t000 

Montana    6,000 

Rhode  Island   6,000  and  expense.   Retire  at  full  pay. 

Wisconsin   ...  6,000 

Minnesota    5,500 

Missouri   5,500  and  $1,200  to  Circuit  Judge's  expense. 

Colorado   5,000 

Indian  Territory    5,000 

Kentucky    5,000  and  stenographer. 

Louisiana   5.000  and  stenographer  and  books. 

Maine   5,000 

North  Dakota   5,000  and  $1,200  for  expense. 

Oklahoma  —  5,000 

Utah    5,000 

Delaware   4,500 

Maryland   4,500  and  pension  after  70. 

Mississippi   4,500 

Nevada    4,500 

New  Mexico   4,500 

West  Virginia    4,500  and  mileage  allowed. 

New  Hampshire    4,200 

Virginia   ;   4.200  and  mileage  allowed. 

Georgia   4,000 

Idaho    4.000  and  $2,000  for  expense  Supreme  Judge. 

T o ^ n s  mm  ............ ■•.•••>>••... .......  4,000 

Washington   4,000  and  expense. 

Alabama   3.600 

Arizona   3,500  and  $1,000  for  expense. 

Oregon    3.500  and  10c  a  mile  for  travel. 

Tennessee   3,500 

Arkansas    3,000 
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Florida   3,000  and  traveling  expense  to  Circuit  Judge. 

Kansas    3,000 

North  Carolina    3,000  and  $250  for  expense. 

South  Carolina   3,000  and  secretary. 

South  Dakota   3,000  and  secretary. 

Vermont   3,000  and  expense. 

Wyoming    3,000  and  expense. 

Nebraska  ....  ■ — .  2,500. 

Salaries  Paid  Judges  in  Foreign  Countries  Named,  as  Reported  by  the 
Consular  Service  of  the  United  States. 

ENGLAND. 

Lords  of  Appeal  in  Ordinary  (four)  each  receiving   $29,199.00 

Judges  Supreme  Court  of  Judicature,  His  Majesty's  Court  of 

Appeal  (five)  each  paid    24,332.50 

Master  of  Rolls    29,199.00 

Judges  Supreme  Court  of  Judicature,  His  Majesty's  High  Court 

of  Justice  (Chancery  Division),  Lord  Chancellor   29,199.00 

Lord  Chancellor,  in  addition,  receives  salary  on  the  vote  for 

House  of  I^orci s  Offices  —  — — « .  • — ..............  .......... — .  19,4^S6.00 

Justices  (Chancery  Division),  six,  each  paid   24,332.50 

Judges  Supreme  Court  of  Judicature,  His  Majesty's  High  Court 

of  Justice  (King's  Bench  Division),  Lord  Chief  Justice....  38,932.00 

Justices  (King's  Bench  Division),  fourteen,  each  paid   24,332.50 

Judges  of  County  Courts,  fifty-five,  each  paid   7,299.85 

Magistrates,  Metropolitan  Police  Courts,  Chief   8,759.70 

lb.,  Magistrates,  twenty-four,  each  paid   7,299.75 

When  on  circuit  the  Judges  of  the  High  Court  have,  in  addition  to  their 
salaries,  a  house  provided  for  them  by  the  sheriff  of  the  County  where  the 
Assize  Court  is  sitting,  and  they  each  receive  from  the  Crown,  in  addition 
to  their  traveling  expenses,  an  allowance  of  about  $36.50  per  day  to  cover 
their  expenses  of  board. 

SCOTLAND. 

Lord  Justice  General  and  President,  Court  of  Session   $24,332.50 

Lord  Justice  Clerk  and  President  of  the  Second  Division,  Court 

of  Session    32,359.20 

Judges  (Associate),  Court  of  Session,  eleven,  each  paid   17.519.40 

Sheriffs,  sixteen,  each  paid  from  $3,406.55  to   9,733.00 

Sheriffs  Substitute,  forty-seven,  each  paid  from  $2,676.57  to   6.813.00 

(The  Sheriff  Substitute  sits  as  a  Court  of  first  instance,  and  the  Sheriff 
or  Sheriff  Principal  deals  chiefly  with  appeals  from  the  Sheriff  Substitute. 
The  sheriff  principal  is  usually  an  advocate,  and  in  most  cases  can  and  in 
fact  does  carry  on  his  practice  as  advocate  concurrently  with  his  office  of 
Sheriff.   They  hold,  as  do  the  other  judges,  ad  vitam  aut  culpam.) 
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IRELAND. 

,'udges  Supreme  Court  of  Judicature,  His  Majesty's  Court  of 


His  Majesty's  High  Court  of  Justice  —  Chancery  Division  — 

Lord  Chancellor    38,932.00 

A'lcist c r  of  the  Rolls   — ...... — ..................................................  19,466.00 

Justice  (Associate)   ,   17,032.75 

King's  Bench  Division  — 

Lord  Chief  Justice   24,332.50 

Lord  Chief  Baron  of  the  Exchequer   22,448.84 

Justices,  eight,  each  paid   17,032.75 

Ma«t*r  9  246^ 

»  W  i  L      l       I       ..........      mmm*  •  ••••■-..•••«..••«•«.■•«•.•••••-  ■■«■■  ...».m  »  mn»nniimMiiwiM  *  j«  "VtW^I 

Land  Commission  — 

Judicial  Commissioner   ~   17,032.75 

Commissioners,  two,  each  paid   14,599.50 

Commissioner,  one    12,166,25 

Inferior  Courts  — 

Judges,  one   12,166.2a 

Judges,  two,  each  paid   „   9,733.00 

Judges,  two,  each  paid    7,299.75 

Judges,  fifteen,  each  paid    6,813.00 

CANADA. 

Chief  Justice  of  Supreme  Court  of  Canada   $10,000.00 

Puisne  Judges,  five,  each  paid   9,000.00 

Judge  of  the  Exchequer  Court  of  Canada    8,000.00 

Ontario  — 

i ef  J w  1 1 c c  ........... ...... .... 8,000  00 

Justices  of  Appeal,  four,  each  paid    7,000.00 

Chief  Justice  of  King's  Bench    8,000.00 

Judges  of  High  Court  of  Justice,  King's  Bench  Division,  two, 

each  paid    7.000.00 

The  Chancellor  of  Ontario    8,000.00 

Judges  of  the  High  Court  of  Justice,  Chancery  Division,  two, 

each  paid   7,000.00 

Chief  Justice  of  the  Common  Pleas    8.000.0O 

Judges  of  the  High  Court  of  Justice,  Common  Pleas  Division, 

two,  each  paid    7,000.00 

Chief  Justice  of  the  Exchequer  Division    8,000.00 

Judges  of  the  High  Court  of  Justice,  Exchequer  Division,  two, 

c<ich  pji i d  7»000.0^^ 

Senior  Judge  of  the  County  Court  of  York  County   3,500.00 

Judges  of  other  County  Courts  and  District  Courts,  sixty-seven, 

each  paid  during  the  first  three  years,  $2,500.00,  and  after 

t  li  rcc  y Gcirs  of  service  ■.■«•.■*■■*.........■......*...-_........................••..••..•■»  3, 500.00 
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Quebec  — 

Chief  Justice  of  King's  Bench   8,000.00 

Puisne  Judges  of  said  Court,  five,  each  paid   7,000.00 

Chief  Justice  of  Superior  Court    8,000.00 

Puisne  Judges  of  said  Court,  seventeen,  each  paid   7,000.00 

Puisne  Judges  of  said  Court,  other  sixteen,  each   5,000.00 

Puisne  Judges  of  said  Court,  other  two,  each  paid   4,500.00 

• 

Nova  Scotia  — 

Chief  Justice  of  Supreme  Court. .1   7,000.00 

Judge  in  Equity   6,000.00 

Puisne  Judges  of  said  Court,  five,  each   6,000.00 

Judge*  of  Court  for  Divorce  and  Matrimonial  Causes   500.00 

Judge  County  Court,  Halifax  County   3,500.00 

Judge  County  Court,  District  No.  7    3.000.00 

Judge  County  Courts,  other  five,  during  first  three  years,  each   2,500.00 

« n  i  ( 1  thereof Ciidi  ...... — ...................................... — ....................  3)000.00 

* 

Nezv  Brunswick  — 

Chief  Justice  of  Supreme  Court   7,000.00 

Judge  in  Equity   6.000.C0 

Puisne  Judges  of  said  Court,  four,  each   6,00000 

Judge  of  the  Court  of  Divorce  and  Matrimony  „  500.00 

Judge  of  County  Court  of  St.  John   3,500.00 

Judges  of  County  Courts,  other  five,  each  $2,500.00  during  first 

three  years,  and  thereafter,  each   3,000.00 

Prince  Edward  Island  — 

Chief  Justice  of  Supreme  Court    6,000.00 

Assistant  Judge,  Master  of  the  Rolls    5.200.00 

Assistant  Judge,  Vice-Chancellor    5,200.00 

Judge  of  County  Court  of  Queen's  County   3,500.00 

Judges  of  County  Courts,  other  two,  each  $2,500.00  during  first 

three  years  service,  and  thereafter,  each   3,000.00 

Manitoba  — 

Chief  Justice  of  Court  of  King's  Bench   7,00000 

Puisne  Judges  of  said  Court,  three,  each    6,003.00 

Judges  of  County  Courts,  six,  each  $2,500.00,  during  first  three 

years'  service,  thereafter,  each   3,000.00 

B  rit  ish  Co  I u  m  b  ia  — 

Chief  Justice  of  Supreme  Court   7,000.00 

Puisne  Judges  of  said  Court,  four,  each   6.000.C0 

Judges  of  County  Courts,  ten,  each  „   3,000.00 

Northwest  Territories  — 

Chief  Justice  of  Supreme  Court   7,000.00 

Puisne  Judges  of  said  Court,  seven,  each   6,000.00 
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CUBA. 

President  of  Supreme  Court    $6,000.00 

Associate  Justices  Supreme  Court    5,000.00 

President  Superior  Court   5,000.00 

Presidents  of  Chambers   5,750.00 

Presidents  of  Chambers,  Superior  Court,  Habana   4,500.00 

Judges  of  First  Instance  and  Inquest,  of  1st  class  (Habana),  and 

Associate  Justices  of  Superior  Courts  outside  of  Habana....  4,000.00 
Judges  of  First  Instance  and  Inquest,  of  2d  class,  and  Correc- 
tional Judges  of  Habana    3,000.00 

Correctional  Judges  of  the  2d  class   2,400.00 

Judges  of  First  Instance  and  Inquest,  of  the  3d  class   2,000.00 

MEXICO. 

Judges  Supreme  Court,  fifteen,  each   $6,000.00 

Federal  District  Judges,  two,  each   4,562.50 

Federal  District  Judges,  other  ten,  each   3,500.35 

Federal  District  Judges,  other  thirteen,  each   3,000.30 

Federal  District  Judges,  other  six,  each    2,500.25 

Federal  District  Judges,  other  two,  each   2,200.20 

State  of  Nuevo  Leon  — 

Three  Supreme  Judges  and  one  Fiscal,  each   2,700.00 

Ten  Judges  of  Civil  and  Criminal  Courts,  each   1,980.00 

(Only  statistics  of  the  State  of  Nuevo  Leon  are  at  hand;  they  are  given 
by  the  Consul-General,  who  states  that  the  average  salaries  paid  for  judges 
of  the  other  State  courts  are  about  the  same.) 


PANAMA. 

Five  Judges  Supreme  Court,  each  paid   $2,700.00 

One  Superior  Judge    1,890.00 

Five  Circuit  Judges,  each  paid   1,620.00 

Two  Circuit  Judges,  each  paid    1,512.00 

Four  Circuit  Judges,  each  paid    1,080.00 


NORWAY. 

The  Supreme  Court  — 

The  Chief  Justice    $2,572.80 

The  other  Judges,  each,  $1,929.60  to   2,144.00 

The  High  Courts  — 

The  Chief  Justices,  each,  $1,554.40  to    1,608.00 

The  other  Judges,  each,  $1,232.80  to   <  1,340.00 

The  District  Courts  — 

The  District  Judges,  each,  $1,206.00  to   2,400.00 
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FRANCE. 


The  Consul-General  reporting  on  the  Judicial  salaries  of  France,  says: 
"I  have  to  report  that  all  such  salaries  are  notoriously  low  in  this  country, 
so  low,  indeed,  that  lawyers  hesitate  very  seriously  before  accepting  posi- 
tions upon  the  bench,  unless  their  special  circumstances  make  them  indiffer- 
ent as  to  their  compensation." 

Cour  de  Cassation — (Highest  Court)  — 

First  President    $5,790.00 

Ch<imfoer  Presidents  — ......................... — ...  ......... ............... ...... ......  4f825.00 

Court  of  Accounts  — 
F*i rst  I^resi dent  5 ,790. 00 

O^li timber  ]P resident s  4j825.Q0 

Courts  of  Appeal— (At  Paris)  — 

First  President    4,825.00 

Presidents    2,653.00 

Department  Courts — 

First  President    3,474.00 

Presidents    1,930.00 

Tribunals  of  First  Instance — (At  Paris) — 

President    3,860.00 

Vice-Presidents    1,930.00 

Section  f^resi dents  — ............... — .. — ...... — .... — ............. — . — ....................  1 ,737.00 

Instruction  Judges   1,930.00 

Substitute  Instruction  Judges    96.50 

Judges  ....  ......................................................................................................  \  ,544.00 

Tribunals  of  First  Instance — (In  cities  of  population  80,000  and 
over)  — 

Presidents    1,930.00 

Vice-Presidents    1,351.00 

12S4  no 

!<•»••••••• . . ...... ................ a. .......................  .  ^ ■    )      ,     (  1 

 '..  1,158.00 


I  i  - st  1 1 l c 1 1 * ' 1 1  J  l i  d j3^e s  ........ 

Substitute  Instruction  Judges   

Tribunals  of  First  Instance — (In  cities  of  population  20,000  to 
80.000)— 

»Pr es i dents  - . . .  .................................. — ...................... ........................... 

ice™* ^IP resi dents  . ...  .....•.•.•••..•••......•.......••••*.....•••.••■»•••..••••..*........**■.•*•. < 

Instruction  Judges   

Substitute  Instruction  Judges   

Judges   

Tribunals  of  First  Instance — (In  other  cities) — 

Presidents   

Vice-Presidents   , 

Instruction  Judges  

Substitute  Instruction  Judges   

Judges   


1,351.00 
1,061.00 

965.00 
96.50 

579.00 

965.00 
772.00 
675.50 
96.50 
579.00 
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Tribunals  of  First  Instance — (In  Tunisia,  Tunis) — 
President    2,316.00 


Vice-President  ... 
Instruction  Judge 

Judge   

Substitute  Judge  ... 

Tribunals  of  First  Instance — (In  Tunisia,  Sousse) — 

President   

Instruction  Judge  

Judge  


Substitute  Judge  

Justices  of  the  Peace — 
Salaries  ranging  from  $405.00  to. 


1,930.00 
1,698.00 
1,544.00 
463.00 

1,544.00 
1,158.00 
965.00 
579.00 

1,544.00 


SWITZERLAND. 

Canton  of  Bertie — 

President,  receives  from  $1,600.00  to    $1,800.00 

Minor  Judges  receive  from  $1,000.00  to   1,200.00 

Canton  of  Geneva — 

President,  receives  from  $1,60000  to    $1,800.00 

Minor  Judges  receive  from  $1,000.00  to   1,200.00 

Canton  of  Zurich — 

President    2,000.00 


Minor  Judges 


1,436.00 


1,400.00 
500.00 

3,000.00 
2,400.00 


Canton  of  St.  Gall — 

President   

Minor  Judges   

Federal  Tribunal— 

President   

Twenty-two  other  Judges,  each.... 

The  Consul-General  reports  that  "in  the  above  quoted  Cantons — Berne, 
Geneva,  Zurich,  St.  Gall  (to  which  may  be  allied  Basel  Stadt  and  Bassel- 
latld  and  Lucerne,  forming  the  industrial  cantons  of  Switzerland)  the  Pres- 
idents and  Judges  must  be  jurists.  But  in  the  Cantons  of  Uri,  Schwyz, 
Oberwalden,  Nidwalden,  Giants,  Zug,  Fribourg,  Appenzell  (Ausser  Rho- 
den),  Appenzell  (Inner  Rhoden),  Graubunden,  Aargau,  Thurgau,  Valais, 
which  are  mostly  agricultural  cantons,  there  are  no  paid  judges,  and  only 
the  President  of  the  Cantonal  Court  and  the  Schriftfuhrer  or  County  Clerk 
must  be  jurists,  and  of  these  the  County  Clerk  is  the  only  one  who  has  a 
fixed  salary,  and  he  receives  from  $300.00  to  $700.00  per  annum,  the  Presi- 
dent and  Judges  receiving  a  small  fee  for  every  sitting. 

"That  in  the  near  future  the  National  Government  intends  to  make  a 
revision  of  the  laws  of  Switzerland,  making  them  as  far  as  possible,  uni- 
form in  even-  canton,  and  also  establishing  the  salaries  which  will  be  paid 
to  the  Judiciary  of  the  country. 
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"The  above  salaries  are  admittedly  very  low  in  comparison  to  the  cost 
of  living,  and  it  must  not  be  understood  that  such  positions  are  taken  with 
the  idea  that  they  will  pay  the  expenses;  they  are  considered  posts  of 
honor  rather  than  posts  of  profit,  the  holders  being  elected  by  the  vote  of 
the  people,  and  being  generally  prominent  jurists  who,  in  accepting  office  do 
sc  at  a  sacrifice  to  their  private  practice,  in  which  the  emoluments  are 
many  times  greater  than  the  salaries  received." 


BELGIUM. 

Supreme  Court — (Increase  of  $96.50  every  5  years)  — 

First  President    $3,088.00 

President  of  the  Court   2,509.00 

J  ti  c!  i  c i  d  1     rl viscrs               — ....  . — .. — ............................................  2 ,  171 .25 

Court  of  Appeals — (Increase  of  $96.50  every  5  years) — 

First  President    2,171.25 

Presidents  of  Court    1,640.50 

Judicial  Advisers    1,447.50 

Tribunal  of  the  First  Instance—  (Increase  of  $57.90  every  5  years)  — 

President,  1st  class    1,147.50 

President,  2d  class    1,351.00 

Pre  si  den  t ,  3d  cl  3  s  s  ...................... — .... — .....................................................  1 , 1 58.00 

Vice-Presidents,  1st  class    1,254.50 

00""  1^  rc  si  dent)  2d  clctss  ............................................................................  1  ^034 . 50 

Judge  of  Instruction,  1st  class    1,034.50 

Judge  of  Instruction,  2d  class    965.00 

Judge  of  Instruction,  3d  class    868.00 

Judges  and  Substitutes,  1st*  class    965.00 

Judges  and  Substitutes,  2d  class    868.50 

Judges  and  Substitutes,  3d  class   ,   772.00 

Justices  of  the  Peace — (Increase  $57.90  every  5  years) — 

1st  Class,  district  of  at  least  70,000  inhabitants   1,351.00 

2d  Class,  50,000  inhabitants  —   1,138.00 

3d  Class,  30,000  inhabitants    965.00 

4th  Class,  less  than  30,000  inhabitants    772.00 

Expenses — 

When  judges  are  called  upon  to  go  out  of  the  town  in  which  they 
reside,  traveling  expenses  are  allowed  as  follows — 

Judges  of  Court  of  1st  Instance,  per  diem   2.31 

Judges  of  Court  of  Appeal,  per  diem   4.82 

Term  of  all  Judges  for  life,  appointment  by  the  King  from  lists 
prepared  by  the  Senate  and  by  the  Court. 


HAMBURG,  GERMANY. 

Supreme  Hanseatic  Tribunal — 

1  President    $4,284.00 

1  Second  President    3,808.00 
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1  Third  President    3,808.00 

1  Fourth  President    3,808.00 

1  Fifth  President  -  3,808.00 

2  t^oti w st?  1 1  or S|  1 1  l  l  1  i  *»>».*•*•••■■>>*•«■»*>..•■*•■•*>■■■»*■■■••■-*■*•■»•**•.■■■->*••••».■.•*..•••»»..■•  3^332*00 
23  C^onn scllorSj  o cich  3 ^  094. 00 

Superior  Court — 

1  1^ resident  •■•■•■**■**■•■**■■*■>>..••>*■>*•>*■■■■•■*•>*<■*■*•■>-*•••*>•••>«■•>***■••-**•■*«**■*■■■•■•■>■■■■  3^332.00 

12  Directors,  each    2,856.00 

50  Judges,  each,  $1,190.00— increased  $238.00  every  4  years,  until 

the  maximum  is  reached  of   2,380.00 

District  Court  of  Hamburg — 

1  Chief  District  Judge    2,856.00 

45  Judges,  each,  $1,190.00— increased  $238.00  every  4  years  until 

the  maximum  is  reached  of   2,380.00 

District  Court  of  Ritcebuettel— 

1  Judge,  $1,190.00 — increased  $238.00  every  4  years,  until 

the  maximum  is  reached  of   2,380.00 

District  Court  of  Bergedorf— 

2  Judges,  each,  $1,190.00— increased  $238.00  every  4  years  until 

the  maximum  is 

Court  of  Trade — 

1  President,  $1,190.00  — increased  $238.00  every  4  years  until 

the  maximum  is  reached  of   2,380.00 

Court  of  Guardians— 

1  First  President   2,856.00 

1  Second  President,  $1 ,904.00— increased  $238.00  every  4  years 

until  the  maximum  is  reached  of   2,856.00 

COBURC,  GERMANY. 

Salaries  paid  the  Judiciary  of  Saxe-Coburg-Gotha  are  as  follows— 

1st  to  3d  year  of  service   $  714.00 

4th  to  6th  year  of  service   809.20 

7th  to  9th  year  of  service  „   904.40 

10th  to  12th  year  of  service   999.60 

13th  to  16th  year  of  service  ".   1,071.00 

17th  to  20th  year  of  service   1,142.40 

21st  to  24th  year  of  service   1,237.60 

25th  year  of  service    1,309.00 

DRESDEN,  GERMANY. 

Salaries  of  Judiciary  of  the  Dresden  Consular  District  range  from 
$900.00  to  $2,200,00,  according  to  the  length  of  service. 
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MUNICH,  BAVARIA. 

Judge  of  the  Supreme  Court  (Oberst  Landgerichtsrat),  receives 

from  $1,456.00  to    $1,713.00 

Judge  of  the  Superior  Court  (Oberlandgerichtsrat),  receives 

from  $1,170.00  to    1,428.00 

Judge  of  the  City  Court    (Landgerichtsrat),    receives  from 

$885.00  to    1,142.00 

Judge  of  the  District  Court    (Amtsrichter),    receives  from 

$542.00  to    799.00 


PRUSSIA. 

President  of  the  thirteen  Superior  District  Courts,  each   $3,333.34 

Each  is  also  furnished  a  residence,  or  in  lieu  of  one,  a  sum  of  money 
which  amounts,  in  Berlin,  of  one,  a  sum  of  money  which  amounts,  in 
Berlin,  Breslau,  Cologne  and  Frankfort-on-the-Main,  to  $714.29;  in  certain 
other  places,  $571.43;  in  certain  others,  to  $500.00;  and  in  another  to  $428.57 


per  annum. 

President  of  the  District  Court  No.  1,  at  Berlin,  receives   $2,619.05 

51  Senate  Presidents  of  the  Superior  District  Courts,  receive, 

each,  from  $1,785.71,  to   2,619.05 

306  Judges  of  the  Superior  District  Courts,  receive,  each,  from 

$1 ,285.7 1 ,  to  -..............-......•..»....--....--.»--••--.....- — ................. ...............  \ j714,29 

93  Presidents  of  the  District  and  Local   Courts,  receive, 

each,  from  $1,785.71,  to   2,619.05 

279  Directors  of  the  District  and  Local  Courts,  receive,  each 

$1,285.71  to    1,714.29 

4245  Judges  of  the  District  and  Local  Courts,  receive  salaries  as  follows — 

656   pirh                                                            '  1  171  4^ 

656,  each    1,428.57 

656y       C*lCh       ■  miHM|mHllim|HtHMll>HltllHIHlllMMI|IHIIIHIi>MHM  tUllllllltnttMllll  A  i  —        ^     /  1 

657y        C    £  i.  C    b  \   ■■.i«MMIIllMllllMllltMl»H«tMW«Mt— ■■l»»ttM»ltl»limm««*»M— tlWHfMimiiMHI  1  J  A  42.^5 

656f  Ccich          iiiiniMii ■■■■»■■■■—■■■»»»—»—■■ ■ » niii— ««»« »»m>immnmn  1  ^000. 00 

656,  each    857.14 

6 56 1  t  «i  c \\  i«Mtiiiit«i»if»t»i>t>»»ii«wiiM«MiwniMi<ni«fMni»iiiinMimi»n«ni > ■■■■■  ■  n >> i ■■■■■■■■■  71 4.2^^ 


Several  judges  of  German  nativity  in  the  district  of  the  Superior  Dis- 
trict Court  at  Posen  who  speak  and  write  Polish,  receive  in  addition  to 
their  salaries  above  set  out,  each,  $71.42. 

All  these  judicial  officers  are  entitled  to  pensions  after  10  years  of  ser- 
vice. These  pensions  are  graduated  from  15-60  of  the  sum  of  salary  and 
additional  amount  for  residence,  received  at  the  time  of  pensioning,  up  to 
45-60  thereof. 

Federal  Court  of  Germany — (Reichsgerricht)  — 

President  of  the  Federal  Court  receives   $7,142.90 

He  is  also  furnished  a  residence. 
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10  Senate  Presidents,  each  receive   3,333.34 

They  are  also  given,  each,  $214.29,  for  a  residence. 

79  Judges,  each  receive   2,857.14 

They  are  also  given,  each,  $214.29,  for  a  residence. 
All  these  officials  are  entitled  to  pensions. 


AUSTRIA. 

President  of  Supreme  Court  in  Vienna   $8,000.00 

Vice-President  of  Supreme  Court  in  Vienna    4,800.00 

Presidents  of  Courts  of  Appeal,  each,  from  $4,000.00  to   4,200.00 

Vice-Presidents  Courts  of  Appeal,  each   2,800.00 

Presidents  of  Courts  of  First  Instance,  each......   2,640.00 

Vice-Presidents  of  Courts  of  First  Instance,  each   1,920.00 

Judges  of  Supreme  Courts  and  Courts  of  Appeal,  each,  from 

$1,408.00  to    1,632.00 

Judges  Courts  of  First  Instance,  each,  $1,072.00,  to   1,480.00 

Judges  District  Courts,  each,  $816.00,  to   1,120.00 

Judges  of  lower  rank,  each,  $640.00,  to   840.00 

After  ten  years  of  service,  all  judges  are  entitled  to  pensions  varying 
fiom  $160  to  $4,800  per  annum,  according  to  rank  and  term  of  service. 
All  judges  contribute  to  the  pension  fund  each  year  from  $17  to  $120,  ac- 
cording to  their  salaries.  Widows  of  judges  also  receive  pensions  from 
$240  to  $1200,  according  to  rank,  and  provision  is  besides  made  for  each 
child  at  the  rate  of  one-fifth  of  the  widow's  pension,  not  to  exceed  $120, 
however,  and  not  to  exceed  the  entire  amount  of  the  pension  for  all  the 
children  together.  These  contributions  toward  the  expense  of  the  education 
of  the  children  are  paid  until  they  can  take  care  of  themselves,  but  must 
cease  when  they  reach  the  age  of  twenty-four. 


HUNGARY. 


Grade. 
1  Supreme  Court — 
Presiding  Justice  - 

Deputy  Presiding  Justice   

8  Council  Presiding  Justices,  each 
68  Supreme  Court  Justices,  each 


Salary.      House  rent. 


$5,075.00 
5.075.00 
2,842.00 
354  80) 
,948.80 \ 


(2, 


$609.00 
609.00 
406.00 

406.00 


11  Superior  Courts — 

11  Presiding  Justices,  each    2,842.00  812.00 

406.00 

21  Council  Presiding  Justices,  each  

225  Superior  Court  Judges,  each   ? 

66  Courts  of  Justice — 
3  Presiding  Justices,  each   (Same  as  Supreme  Court). 
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63  Presiding  Justices,  each  (Same  as  Superior  Court). 

1251  Judges,  each   

Including  385  District  Judges,  each  

(Common  pleas.) 

385  District  Courts— 
1007  Deputy  District  Judges,  each  


RUSSIA. 

The  highest  Court  in  Russia  is  a  Department  of  the  Senate. 

Chief  Justice  of  Highest  Court  receives   $4,000.00 

Senators  (members  of  Highest  Court),  each...   3,500.00 

Secretary,  or  ^✓hief  0^1  eric  ............................ — ......................................  1 ,500.00 

fii. s s i  ?  t. ii i  l t_  Secretary  ....................................................................................  1,000.00 

Clerk   600.00 

The  second  highest  Court  is  known  as  the  Court  of  Justice  ("Palata"). 

Chief  Presiding  Officer  receives    3,000.00 

Chief  of  the  Department  receives    2,500.00 

Chairman  receives  .'   1,750.00 

Secretary  receives   900.00 

The  third  Court  is  known  as  the  District  Court, 

f  pes i d c n t  receives  ......................................................................................  2^250.00 

Assistant  to  President  receives   1,750.00 

Chairman  receives   «   1,350.00 

Secretary  receives   600.00 

The  lower  Court  is  that  of  Justice  of  the  Peace. 

Justice  of  the  Peace  receives    1,100.00 

Secretary  of  the  Assembly  of  the  Justices  of  the  Peace  receives..  400.00 

C_  1  c r \\.  receives                            — ........... — .............. — ... — ...................  300.00 


The  Senate  is  the  highest  court  and  compares  with  our  Supreme  Court 
of  the  United  States.  The  Court  of  Justice  (Palata)  compares  with  our 
State  Supreme  Court,  comprising  in  its  district  often  two  or  more  provinces, 
with  the  right  of  appeal  to  the  Senate. 

Justices  of  the  Peace  have  jurisdiction  in  cases  up  to  $250,  and  in  crim- 
inal cases  when  the  punishment  is  limited  to  one  and  one-half  year  impris- 
onment. Fourteen  days  are  allowed  for  appeal  to  the  Assembly  of  Justices 
of  the  Peace. 

ITALY. 


First  Presiding  Judges  of  Courts  of  Cassation,  each   $3,000.00 

Presiding  Section  Judges,  each   2,400.00 

Assistant  Judges  of  Courts  of  Cassation,  and  Presiding  Judges 

of  Courts  of  Appeal,  each   1,800.00 

First  Presiding  Judges  of  Courts  of  Appeal,  each   2,400.00 

Assistant  Judges  of  Courts  of  Appeal  and  Presiding  Judges  of 

Tribunals  of  1st  Category,  each   1,400.00 
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Assistant  Judges  of  Courts  of  Appeal  and  Presiding  Judges  of 

Tribunals  of  2d  Category,  each   1,200.00 

Assistant  Judges  of  Courts  of  Appeal  and  Presiding  Judges  of 

Tribunals  of  3d  Category,  each   1,000.00 

Vice-Presiding  Judge  of  Tribunals    900.00 

Judges  of  Tribunals   800.00 


MINORITY  REPORT. 

To  the  Bar  Association  of  Tennessee: 

I  concur,  in  the  main,  in  the  elaborate  and  exhaustive  report  of  the 
majority  of  the  Committee,  but  there  are  some  features  of  said  report  to 
which  I  am  constrained  to  dissent  and  to  submit  this  minority  report  that 
the  recommendations  submitted  by  the  respective  reports  may  be  fully 
considered  by  the  Association. 

O) 

Under  our  elective  system,  I  do  not  believe  the  end  and  object  so  much 
desired  in  the  report  of  the  majority  would  be  attained  by  a  life  tenure 
judiciary. 

(2) 

Instead  of  raising  the  salaries  of  the  judges  as  recommended  by  the 
majority,  I  think  that  the  salary  of  the  Supreme  Judges  should  be  $5,000.00 
each,  leaving  the  position  of  Chief  Justice  one  of  honor  merely,  and  that 
the  Chancery,  Circuit  and  Criminal  Judges  should  receive  $3,500.00  each 
instead  of  the  amount  suggested  in  the  majority  report.  It  will  be  seen 
from  the  tabulated  statement  accompanying  the  majority  report  that  the 
salaries  as  above  suggested  would  be  in  excess  of  the  salaries  paid  in  any 
other  Southern  State,  except,  perhaps,  Louisiana.  To  attempt  a  greater 
increase  of  judicial  salaries  than  as  herein  suggested,  I  think  would  be 
barren  of  any  fruitful  results,  and  that  all  the  salaries  herein  suggested 
would  be  more  consonant  with  salaries  paid  public  officials  generally. 

(3) 

In  the  third  recommendation,  I  concur  if  it  can  be  done  under  our  con- 
stitutional provision  with  reference  to  increasing  and  diminishing  salaries 
of  the  present  incumbents,  as  to  w  hich  I  have  not  made  such  an  investiga- 
tion as  would  justify  an  opinion. 

I  herewith  submit  this  minority  report,  without  elaboration  or  statement 
of  the  reasons  that  actuate  me  to  the  conclusion  expressed. 

Respectfully, 

Thos.  E.  Harwood. 

Member  of  the  Committee. 
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On  motion  of  Judge  R.  M.  Barton,  Jr.,  of  the  Court  of  Chan- 
cery Appeals,  Judge  Selden  P.  Spencer,  was  by  a  rising  vote, 
unanimously  and  enthusiastically  elected  an  honorary  member 
of  the  Association,  and  the  cordial,  hearty  thanks  of  the  Asso- 
ciation were  extended  Judge  Spencer  for  his  splendid  address. 

On  motion  of  Mr.  A.  W.  Gaines  a  vote  of  thanks  was  tendered 
General  J.  B.  Heiskell  and  Prof.  C.  W.  Turner  for  their  most 
interesting  papers  read  before  the  meeting. 

The  report  of  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure  was  read  by  the  chairman,  Mr.  W.  G.  M. 
Thomas,  and  ordered  spread  upon  the  minutes,  which  is  done 
as  follows: 

To  the  President  and  Members  of  the  Bar  Association  of  Tennessee: 

The  by-laws  of  the  Association  provide  for  "a  Committee  on  Judicial 
Administration  and  Remedial  Procedure,  who  shall  be  charged  with  the 
duty  of  the  observation  of  the  working  of  our  judicial  system,  the  collec- 
tion of  information,  the  entertainment  and  examination  of  projects  for  a 
change  or  reform  in  the  system,  and  recommending  from  time  to  time  to 
the  Association  such  action  as  they  may  deem  expedient." 

Under  these  several  heads,  your  Committee  beg  to  submit  the  following 
report : 

1. 

The  eyes  of  the  commercial  and  industrial  world  are  upon  our  South- 
land. Never  before,  in  the  history  of  our  great  country,  has  the  South 
experienced  such  development  as  it  is  now  passing  into,  and  as  it  has  had 
in  recent  years.  We  have  a  unique  position  on  earth  — a  wealth  of  con- 
genial climate  above  the  surface;  a  richness  of  soil  in  the  surface;  and  a 
treasure-house  of  riches  beneath  the  surface.  Daily,  adding  to  this  accum- 
ulation of  material  things  that  men  desire  to  possess,  we  find  streams  from 
the  outside  pouring  Southward  an  abundance  of  money,  which  is  not  only 
seeking  investments  among  us,  but  finding  them.  The  result  is  that  we 
witness  a  marked  activity  everywhere. 

There  is  an  increase,  too,  in  the  business  and  labors  of  our  courts.  New- 
questions  arise  out  of  new  conditions;  and,  more  and  more,  as  our  indus- 
trial development  has  moved  forward,  is  it  apparent  that  a  place  upon  the 
bench  in  Tennessee  is  a  most  important  position. 

These  considerations,  together  with  the  further  fact  that  household 
and  living  expenses  in  every  form  have  largely  increased  in  recent  years, 
move  your  Committee  to  recommend  an  advance  of  the  compensation  to  be 
received  by  our  judges.  As  is  known  to  the  bar  of  the  State,  the  Justices 
of  the  Supreme  Court  and  the  Judges  of  the  Court  of  Chancery  Appeals, 
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receive  a  salary  of  $3,500,  and  the  Judges  of  the  Chancery,  Circuit  and 
Criminal  Courts,  a  salary  of  $2,500.  No  provision  is  made  by  law  for 
reimbursing  our  judges  for  their  necessary  expenses  while  engaged  in 
holding  the  Courts  at  points  removed  from  their  places  of  residence.  The 
members  of  the  Supreme  Court  are  away  from  home,  and  on  expense, 
during  almost  the  entire  twelve  months  of  each  year.  On  the  other  hand, 
some  of  our  Chancellors  and  Criminal  or  Circuit  Court  judges  have  no 
official  business  to  take  them  beyond  their  home  county,  while  others  have 
large  divisions  or  circuits  composed  of  many  counties.  To  analyze  this 
situation,  we  find  that  the  net  compensation  received  by  our  several  judges 
differ  very  widely  in  amount.  Some  have  no  traveling  expense;  others 
have  some  traveling  expense,  and  still  others  are  subject  to  this  expense 
almost  every  day  of  every  year  of  the  eight-year  term  of  their  office.  We 
submit  that  this  should  not  be.  It  is  neither  fair  nor  just;  and  a  change 
should  be  made. 

It  has  been  twenty-one  years  since  Tennessee  has  taken  any  action  on 
the  subject  of  judicial  salaries.  The  history  of  this  branch  of  our  legisla- 
tion is  interesting.  In  1865  (Chap.  2,  Acts  of  1865)  the  salaries  of  the' 
Judges  of  the  Supreme  Court  were  fixed  at  $3,000  per  annum,  and  the 
salaries  of  Chancellors  and  other  Judges  at  $2,000.  Two  years  later  (Chap. 
20,  Acts  of  1866-7)  the  Supreme  Court  Judges  were  raised  to  $3,500  and 
the  other  judges  to  $2,500.  One  year  later  (Chap.  28,  Acts  of  1868-9)  the 
Supreme  Court  Judges  were  further  increased  to  $4,000.  Eleven  years 
then  passed  without  any  change  —  the  members  of  the  Supreme  Court 
receiving  $4,000  and  the  chancellors  and  other  judges  $2,500.  But  in  1879 
(Chap.  2  and  3,  Acts  of  1879)  the  judges  of  the  Supreme  Court  were  re- 
duced to  $3,000  and  the  chancellors  and  other  judges  to  $2,000.  The  salary- 
account  stood  at  these  figures  until  1885  (Chap.  97  and  143,  Acts  of  1885; 
when  the  Supreme  Court  was  put  at  $3,500  and  the  chancellors  and  circuit 
and  criminal  judges  at  $2,500.  During  the  past  twenty-one  years  there 
has  been  no  change  from  those  figures. 

We  assume  it  to  be  a  fact  that  this  salary  legislation  of  1885  was  fair 
alike  to  the  people  and  judiciary  of  the  State;  but,  if  fair  then,  it  is  not  fair 
now.  Our  judges  today  perform  more  hard  service  by  far,  and  living  ex- 
penses are  by  far  higher  than  in  1885;  and  our  State  is  far  better  able 
today  to  pay  salaries  than  it  was  in  1885.  The  figures  from  the  State 
Treasurer's  office  will  abundantly  support  the  truth  of  these  propositions. 
For  the  fiscal  year  ending  December  19,  1885,  the  receipts  in  the  treasurer's 
office  amounted  to  $1,335,869.20,  while,  for  the  year  ending  December  19, 
1905,  they  amounted  to  $3,107,158.54.  Thus  the  fact  appears  that  Tennessee 
received  in  1905  $1,771,289.34  more  than  it  did  in  1885,  yet  she  paid  our 
judges  the  same  salary. 

Your  Committee,  therefore,  report  and  recommend  that  the  following 
resolution  be  adopted  by  this  Association : 

Resolved,  by  the  Bar  Association  of  Tennessee,  That  the  time  has  come 
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when  there  should  be  the  following  readjustment  of  the  salaries  and  com- 
pensation paid  to  our  judges : 

Chief  Justice  and  Associate  Justices  of  the  Supreme  Court  $5,000 

Judges  of  the  Court  of  Chancery  Appeals  4,200 

Chancellors,  Circuit  Court  and  Criminal  Court  Judges   3,600 

Resolved,  further,  That,  to  equalize  this  salary  among  judges  of  the 
same  class,  the  State  should  reimburse  each  judge  and  chancellor  his  actual 
railroad  or  livery  fare  and  hotel  bills  while  going  to  and  from  his  courts 
and  in  holding  his  courts  in  counties  other  than  the  county  of  his  residence 
—  such  expense  items  to  be  certified  by  the  judge  or  chancellor  quarterly 
to  the  Comptroller  for  payment  by  a  voucher  of  the  Treasurer. 

Your  Committee  are  in  favor  of  this  resolution,  and  we  submit  that  the 
Bar  Association  of  Tennessee  should  take  a  stand  in  these  positions,  and 
lend  thereby  the  weight  of  its  influence  to  obtain  from  the  legislature  the 
passage  of  these  provisions  into  appropriate  laws.  The  enactment  increas- 
ing the  salaries  could  not  be  made  to  apply  to  the  existing  terms  of  office ; 
but  we  discover  no  just  nor  constitutional  objection  to  legislation  going 
into  effect  at  once  in  so  far  as  it  provides  for  paying  the  expenses  of  the 
judges. 

< 

2. 

The  recent  legislative  enactments,  under  which  the  vacation  powers  of 
chancellors  are  enlarged,  appear  to  be  working  advantageously.  Your  Com- 
mittee see  no  good  reason  why  similar  reforms  may  not  be  carried  into  the 
Circuit  Court.  Under  the  present  system,  the  filing  of  a  motion,  demurrer 
or  dilatory  plea  stops  all  proceedings  in  the  case  until  the  next  following 
term  of  the  Circuit  Court.  There  ought  to  be,  we  think,  provisions  made 
for  disposing  of  these  defenses  in  vacation. 

There  is  another  fact  worthy  of  attention :  The  appearance  term  in  the 
Circuit  Court  should  be  abolished.  There  is  no  sound  reason,  we  submit, 
why  the  pleadings  should  be  made  up  at  one  term  and  the  trial  postponed 
until  the  next  term.  This  is  one  of  the  law's  delays,  and  an  unnecessary 
delay.  Our  system  presents  this  strange  anomaly :  John  Doe  can  sue 
Richard  Roe  before  a  justice  of  the  peace  on  a  promissory  note  for  $1,000. 
Doe  can  get  a  judgment,  and  Roe  can  appeal,  and  if  the  papers  are  filed  in 
the  Circuit  Court  five  days  or  more  before  the  first  day  of  the  Court,  or 
even  after  the  term  commences  (Acts  1905,  Chapter  8),  the  case  will  stand 
for  trial  at  that  term.  But,  if  Doe's  promissory  note  is  for  $1,001,  or  over, 
he  must  resort,  in  the  first  instance,  to  the  Circuit  Court,  and  if  he  sues 
and  gets  service  of  process  five  days  or  more  prior  to  the  beginning  of  the 
term,  he  must,  nevertheless,  wait  until  the  second  term  of  the  court  before 
he  can  have  the  case  tried  on  the  merits. 

The  Committee  that  reported  last  year,  made,  we  think,  a  useful  sugges- 
tion on  this  general  subject.  That  Committee  said:  "Might  not  even 
greater  uniformity,  ease  and  effectiveness  in  judicial  administration  and 
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remedial  procedure  than  now  exists  be  attained  through  stated  voluntary 
meetings  of  all  the  judges  of  all  the  Courts  in  the  State?" 

We  recommend  that  this  suggestion  from  a  former  Committee  of  the 
Association  be  put  to  a  practical  test,  and  that  the  President  appoint  a 
Committee  of  six  members  of  the  Association  —  two  from  each  grand 
division  of  the  State  —  whose  duty  it  shall  be  to  advise  with  the  judges  of 
the  various  courts  of  the  State  and  arrange  a  meeting  at  which  action  may 
be  had  looking  to  appropriate  change  in  judicial  administration  and  reme- 
dial procedure.  It  is  our  opinion  that  such  a  committee,  after  conference 
with  our  judges,  would  be  able  to  render  to  the  State  a  most  useful  service. 

To  initiate  an  active  co-operation  between  our  Association  and  the  bench 
of  Tennessee,  your  Committee  addressed  a  letter  to  each  judge  and  chan- 
cellor in  the  State,  and  requested  suggestions  from  them.  The  replies 
received  are  submitted  as  a  part  of  this  report. 

Respectfully  submitted, 

W.  G.  M.  Thomas,  Chairman. 

M.  M.  Allison. 

Lewis  M.  Coleman. 

Albert  W.  Biggs. 

Henry  E.  Smith. 
Committee  on  Judicial  Administration  and  Remedial  Procedure. 

Mr.  Albert  W.  Gaines,  of  the  Chattanooga  bar,  read  a  very 
instructive  paper  upon  "The  Growth,  Aggressiveness  and  Per- 
manent Character  of  the  Anglo-Saxon  Laws  and  Institutions/ ' 
which  was  much  enjoyed  and  will  be  found  in  the  Appendix. 

The  following  preamble  and  resolution,  offered  by  Mr.  J.  H. 
Acklen,  was  unanimously  adopted  and  ordered  spread  of  rec- 
ord: 

The  protection  of  the  game  and  fish  of  our  State  is  an  economic  and 
not  a  political  question,  and  hence  should  receive  the  unqualified  support 
of  our  citizens  irrespective  of  party  affiliations.  We  note  with  pleasure 
that  both  of  the  great  political  parties  in  their  respective  State  platforms 
announce  the  doctrine  of  protection  of  game  and  fish  by  general  legislation 
only,  thus  voicing  in  unmistakable  language  the  inadequacy  of  local  legis- 
lation on  this  subject. 

Experience  in  this,  as  in  other  states,  has  proven  the  necessity  and  bene- 
fits of  the  warden  and  license  systems;  and  the  judicious  administration 
of  our  game  and  fish  laws  through  the  Department  of  Game,  Fish  and 
Forestry  has  proven  the  wisdom  of  its  creation.  Public  sentiment,  how- 
ever, is  essential  to  the  efficient  enforcement  of  any  law  however  beneficial 
the  same  may  be.  Therefore, 

Resolved,  That  the  members  of  this  Association  use  their  influence  to 
instill  in  the  minds  of  the  people  of  our  State  the  importance  of  protecting 
by  general  legislation  our  game  and  fish. 
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On  motion  the  recommendations  made  in  the  report  of  the 
Committee  on  Judicial  Administration  and  Remedial  Procedure, 
submitted  and  spread  of  record  as  above  stated,  were  adopted, 
with  the  following  amendment  offered  by  Mr.  R.  E.  L.  Mount- 
.  castle,  which  received  the  unanimous  vote  of  the  Association  \ 

Provided,  further,  that  all  judges  be  prohibited  from  accepting  free 
passes  or  transportation  from  any  railroad  company  or  other  common 
carrier,  or  from  accepting  franking  or  other  free  privileges  from  any  public 
utility  corporation. 

The  report  of  the  special  committee  appointed  at  the  last 
meeting  to  examine  into  and  report  upon  the  best  plan  or 
method  to  increase  the  attendance  at  the  annual  meetings  of 
the  Association  was  read  by  the  chairman,  Judge  C.  J.  St.  John, 
and  was  on  motion  ordered  spread  of  record,  and  is  as  follows : 
To  the  Bar  Association  of  Tennessee; 

Your  Committee  appointed  to  take  such  action  as  might  be  deemed 
proper  to  increase  the  attendance  at  the  meetings  of  the  Bar  Association 
beg  leave  to  report  as  follows : 

Last  year  circular  letters  w  ere  addressed  to  all  the  lawyers  of  the  State, 
calling  their  attention  to  the  importance  of  maintaining  a  Bar  Association 
and  the  advantages  to  be  obtained  from  attending  its  annual  meetings. 
Letters  were  also  addressed  to  each  of  the  Judges  and  Chancellors  of  the 
State,  requesting  them  to  attend  the  meetings  and  not  to  hold  any  Court 
during  the  three  days  in  which  the  meeting  is  held. 

Considerable  interest  was  awakened  and  a  large  attendance  was  secured 
at  the  last  meeting.  Many  of  the  Judges  agreed  to  adjourn  their  Courts 
during  the  three  days  the  Bar  Association  was  to  be  held. 

Your  Committee  did  not  deem  it  necessary  to  again  send  out  circular 
letters  to  all  the  lawyers  and  Judges,  but  had  notices  of  the  meetings  in- 
serted in  the  newspapers  throughout  the  State,  appointed  sub-committees 
in  the  cities,  and  used  their  personal  influence  to  obtain  the  attendance  of 
as  many  lawyers  as  possible.  Your  Committee  believes  that  the  thorough 
work  done  last  year  has  been  fruitful  of  good  results,  in  that  a  livelier 
interest  has  been  awakened  in  the  Bar  Association  than  has  heretofore 
existed. 

Your  Committee  would  suggest  that  the  Legislature  be  asked  to  amend 
Sec.  5742  of  Shannon's  Code,  so  that  the  meeting  of  the  State  Bar  Associa- 
tion shall  be  a  lawful  excuse  for  any  Judge  or  Chancellor  in  failing  to  hold 
his  Court  for  that  week.  Respectfully  submitted, 

C.  J.  St.  John, 
R.  M.  Barton,  Jr., 
Stuart  C.  PilchSr, 
Committee. 
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On  motion  of  Mr.  Lewis  M.  G.  Baker  the  incoming  Central 
Council  was  requested  to  make  effort  to  secure  an  adjournment 
of  all  Courts  in  the  State  each  year  during  the  week  of  the 
Association 's  annual  meeting. 

The  President  being  the  chairman  of  the  special  committee 
to  recommend  to  the  Legislature  the  movement  toward  uniform 
laws  requested  Judge  J.  W.  Bonner  to  make  report  for  the  com- 
mittee, which  was  done  orally,  Judge  Bonner  stating  that  no 
steps  had  been  taken  by  the  committee  during  the  year  last 
past,  as  there  had  been  no  session  of  the  Legislature ;  that  the 
committee  had  made  earnest  effort  to  secure  the  appointment 
of  Commissioners  on  Uniform  Laws  by  the  Legislature,  but 
found  the  pathway  beset  with  difficulties  and  obstacles,  the 
principal  objection  met  with  being  the  fear  on  the  part  of  the 
Legislature  that  the  commissioners  would  ultimately  seek  to 
obtain  salaries,  but  the  committee  thought  this  apprehension 
not  well  founded,  and  believed  the  appointment  of  commission- 
ers most  desirable  and  thought  that  the  work  of  this  committee 
should  be  continued,  and  therefore  recommended  that  the  re- 
port of  the  committee  be  received,  the  committee  discharged 
and  that  the  incoming  President  be  authorized  and  directed  to 
appoint  a  new  committee  of  those  whose  duty  it  should  be  to 
again  memorialize  the  Legislature  and  seek  the  appointment  of 
commissioners  from  Tennessee  on  Uniform  Laws,  which  report 
was  on  motion  unanimously  adopted. 

The  special  committee  to  report  on  the  Torrens  System  of 
Registering  Deeds  having  made  no  report  at  this  meeting,  on 
motion,  said  committee  was  continued  as  constituted,  with  re- 
quest that  it  make  report  in  the  premises  to  the  next  meeting. 

Judge  Henry  H.  Ingersoll  introduced  the  following  reso- 
lution : 

"Resolved,  That  By-Law  No.  20  be  amended  by  inserting  the  words 
'and  resident  Judges  of  the  Federal  Courts/  after  Judges  of  the  State." 

Which  on  motion  was  unanimously  adopted. 

Judge  Ingersoll  introduced  the  following  further  resolution : 

Resolved,  That  it  is  the  mind  of  the  Association  that  the  publication  of 
the  minutes  of  the  proceedings  of  our  annual  meetings  should  not  be  de- 
layed on  ^ny  account  longer  than  thirty  days  after  adjournment." 
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This  resolution  was  likewise  adopted  after  being  amended 
so  as  to  substitute  the  word  "ninety"  for  the  word  11  thirty," 
the  fourth  from  the  last  word  therein. 

The  report  of  the  Committee  on  Grievances,  signed  by  the 
Chairman  thereof,  J.  W.  Judd,  was  submitted  and  ordered 
spread  of  record,  and  is  in  these  words : 

To  the  President  and  Members  of  the  State  Bar  Association  of  Tennessee; 

Your  Committee  on  Grievances  beg  leave  to  report  that  nothing  of  the 
character  requiring  a  report  to  the  Association,  has  been  called  to  its  at- 
tention ;  and  that  after  diligent  inquiry,  no  grievance  has  been  found  that 
requires  under  our  by-laws  any  report  of  a  special  character  to  this 
Association.  Respectfully  submitted, 

J.  W.  Judd,  Chairman. 

Nashville,  Tenn.,  July  27,  1906. 

On  motion  the  matter  of  having  printed  for  distribution  cop- 
ies of  the  report  of  the  Special  Committee  on  Judicial  Salaries 
of  the  State,  submitted  by  the  chairman  of  said  committee,  Mr. 
Chas.  W.  Rankin,  was  committed  to  the  Central  Council  with 
power  to  act. 

On  motion  of  Mr.  H.  H.  Shelton  it  was  expressed  as  the  sense 
of  the  Association  that  hereafter  the  printed  volumes  of  the 
minutes  of  the  proceedings  of  the  annual  meetings  of  the  Asso- 
ciation be  kept  as  nearly  as  practicable  uniform  for  purposes 
of  binding  and  preservation  by  members  so  desiring. 

The  next  order  of  business  was  the  election  of  officers  for  the 
ensuing  year. 

Chancellor  F.  H.  Heiskell,  of  Memphis,  was  nominated  for 
President,  and  there  being  no  other  nomination,  on  motion,  the 
rules  were  suspended  and  the  Secretary  directed  to  cast  the 
unanimous  vote  of  the  members  present  for  Chancellor  Heiskell, 
which  was  done,  and  he  was  declared  unanimously  elected, 
whereupon  Mr.  Sanford,  the  retiring  President,  gracefully  sur- 
rendered the  gavel  to  the  President-elect,  who  on  taking  the 
chair  made  a  short  speech  of  thanks  and  acceptance. 

The  election  of  Vice-Presidents  being  next  in  order,  the  fol- 
lowing nominations  were  made : 

For  East  Tennessee — Robert  Burrow. 
For  Middle  Tennessee — M.  T.  Bryan. 
For  West  Tennessee— G.  T.  Fitzhugh. 
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And  there  being  no  other  nominations,  the  Secretary,  on  mo- 
tion, and  under  a  suspension  of  the  rules,  cast  the  unanimous 
vote  of  the  members  present  for  the  gentlemen  nominated,  and 
they  were  declared  duly  and  constitutionally  elected  Vice- 
Presidents  of  the  Association. 

R.  H.  Sansom  was  elected  Secretary  and  Treasurer,  Mr.  Rob- 
ert Lusk,  the  Association's  most  courteous  and  efficient  incum- 
bent of  that  office  having  in  a  letter  read  by  the  President,  ex- 
pressed his  inability  to  further  serve  the  Association  in  that 
capacity. 

The  following  gentlemen  were  by  unanimous  vote  chosen  to 
constitute  the  Central  Council :  W.  P.  Metcalf ,  chairman,  Mem- 
phis; Wm.  L.  Frierson,  Chattanooga;  C.  C.  Trabue,  Nashville; 
Albert  W.  Biggs,  Memphis ;  R.  Lee  Bartels,  Memphis. 

As  delegates  and  alternates  to  the  American  Bar  Association 
the  following  were  selected  by  the  unanimous  action  of  the 
Association : 

West  Tennessee — Albert  W.  Biggs,  delegate,  Memphis ;  G.  T. 
Pitzhugh,  alternate,  Memphis. 

Middle  Tennessee — 6.  N.  Tillman,  delegate,  Nashville ;  M.  T. 
Bryan,  alternate,  Nashville. 

East  Tennessee — Chas.  W.  Rankin,  delegate,  Chattanooga; 
J.  A.  Susong,  alternate,  Greeneville. 

On  motion  a  rising  vote  of  thanks  was  tendered  the  bar  of 
Chattanooga  for  the  courtesies  and  hospitalities  extended  the 
Association  and  its  members. 

On  motion  the  Association  adjourned. 
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APPEN  DIX. 


PRESIDENTS  ADDRESS. 


BY  EDWARD  T.  SANFORD,  KNOXVILLE. 


Gentlemen  of  the  Bar  Association  of  Tennessee : 

We  have  again,  in  annual  pilgrimage,  ascended  the  battle- 
ments of  Lookout  by  the  dizzy  pathway  that  is  termed  an  "in- 
cline," yet  seems  in  very  truth  to  be  a  perpendicular,  but  which, 
like  that  "right  path  of  a  virtuous  and  noble  education"  de- 
scribed by  Milton,  is  "laborious  indeed  at  the  first  ascent,  but 
else  so  smooth,  so  green,  so  full  of  goodly  prospect  and  melodi- 
ous sounds  on  every  side,  that  the  harp  of  Orpheus  was  not  more 
charming,"  and,  in  the  exercise  of  the  right  of  "peaceful  assem- 
bly" guaranteed  to  the  people  of  these  United  States  and  to  the 
citizens  of  Tennessee,  by  both  the  Federal  and  State  Constitu- 
tions, subject,  only,  as  has  been  pointed  out  by  a  learned  author, 
to  the  common  law  liability  for  the  hire  of  the  room,  have  again 
met,  in  this  our  twenty-fifth  annual  session,  to  take  our  ease  in 
this  our  Inn,  and  to  further,  in  goodly  fellowship  and  earnest 
purpose,  the  objects  of  our  Association. 

By  the  imperative  mandate  of  our  Constitution  the  President 
is  required  to  communicate  in  his  address  the  most  noteworthy 
changes  on  points  of  interest  that  have  been  made  during  the 
preceding  year  in  the  statute  law  of  the  State  and  Nation ;  and 
to  the  discharge  of  this  duty  I  proceed  direct,  without  delay, 
deviation  or  dalliance. 

While  there  has  been  no  session  of  the  General  Assembly  of 
Tennessee  since  our  last  meeting,  the  statutes  enacted  at  the 
first  session  of  the  Fifty-Ninth  Congress,  on  the  other  hand,  are 
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unusual,  both  in  their  number  and  character,  making  many 
noteworthy  changes  in  the  body  of  substantive  Federal  law  and 
the  procedure  of  the  courts,  and  involving,  in  some  instances, 
constitutional  questions  of  the  highest  importance  and  far- 
reaching  consequence. 

The  most  important  of  these  changes,  in  matters  directly  con- 
cerning the  lawyer  as  well  as  the  citizen,  are  as  follows : 

Amendment  to  Bankruptcy  Act. 

By  an  Act,  approved  June  15,  1906,  section  64  of  the  Bank- 
ruptcy Act  of  1898,  providing  that  wages  due  to  workmen, 
clerks  or  servants  which  have  been  earned  within  three  months 
before  the  commencement  of  proceedings,  not  exceeding  three 
hundred  dollars  to  each  claimant,  shall  have  priority  in  pay- 
ment out  of  the  bankrupt's  estate  next  after  taxes  and  general 
court  expenses,  is  amended  so  as  to  ex**nd  the  same  priority  to 
wages  due  " traveling  or  city  salesmen." 

Amendment  to  National  Banking  Laws. 

By  an  Act  approved  June  22,  1906,  section  5200  of  the  Re- 
vised Statutes,  which  formerly  provided  that  the  total  liabilities 
to  any  National  Banking  Association,  of  any  person,  company, 
corporation  or  firm  (including  the  liabilities  of  the  several  mem- 
bers of  a  company  or  firm),  for  money  borrowed,  should  at  no 
time  exceed  one-tenth  of  the  paid  in  capital  stock  of  such  bank- 
ing association,  is  amended  so  as  to  provide  that  such  total  lia- 
bilities shall  not  exceed  one-tenth  of  the  capital  stock  actually 
paid  in  and  unimpaired  and  one-tenth  part  of  the  unimpaired 
surplus  fund ;  and  shall  in  no  event  exceed  thirty  per  centum 
of  the  capital  stock. 

The  amended  section,  however,  retains  the  former  provision 
that  the  discount  of  bills  of  exchange  drawn  in  good  faith 
against  actual  existing  values  or  of  commercial  paper  actually 
owned  by  the  person  negotiating  it,  shall  not  be  considered  as 
money  borrowed. 

Appeal  from  Interlocutory  Orders  or  Decrees  as  to  Injunctions 

and  Receivers. 

By  an  Act  approved  April  14,  1906,  section  seven  of  the  Act 
of  March  3,  1891,  establishing  United  States  Circuit  Courts  of 
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Appeals,  which,  as  amended  by  the  Act  of  June  6,  1900,  for- 
merly provided  that  when  upon  a  hearing  in  equity  by  a  dis- 
trict or  Circuit  Court,  or  a  judge  thereof  in  vacation,  an  injunc- 
tion should  be  granted  or  continued  or  a  receiver  appointed 
by  an  interlocutory  order  or  decree,  an  appeal  might  be  taken 
from  such  interlocutory  order  or  decree  to  the  Circuit  Court 
of  Appeals,  but  only  in  causes  in  which  under  the  Act  of  1891 
an  appeal  might  be  taken  to  such  court  from  a  final  decree,  is 
further  amended  so  as  to  grant  the  right  of  appeal  from  such 
interlocutory  order  or  decree  in  all  equity  causes  whatsoever. 

The  other  provisions  and  conditions  of  said  section  are,  how- 
ever, retained  as  heretofore,  namely:  Such  appeal  must  be 
taken  within  thirty  days  from  the  entry  of  the  interlocutory 
order  or  decree ;  the  court  below  may  require  an  additional  bond 
as  a  condition  of  the  appeal ;  the  appeal  shall  take  precedence 
in  the  Appellate  Court;  and  the  proceedings  in  other  respects 
in  the  court  below  shall  not  be  stayed  unless  ordered  by  the 
court,  or  the  Appellate  Court,  or  a  judge  thereof,  pending  the 
appeal. 

Seal  of  United  States  Commissioners. 

By  an  Act  approved  June  28,  1906,  each  United  States  com- 
missioner is  required  to  provide  himself  with  an  official  impres- 
sion seal  to  be  prescribed  by  the  Attorney-General,  which  sha'1 
be  affixed  to  each  jurat  or  certificate  of  his  official  acts,  without 
increase  of  fees. 

Amendment  of  Trade-mark  Laws. 

By  an  Act  approved  May  4,  1906,  the  Act  of  February  20, 
1905,  authorizing  the  registration  of  trade-marks,  is  amended 
so  as  to  require  the  application  for  the  trade-mark  to  contain 
a  description  of  the  trade-mark  itself  only  when  needed  to 
express  colors  not  shown  in  the  accompanying  drawing ;  to  re- 
quire the  Commissioner  of  Patents  to  establish  classes  of  mer- 
chandise for  purposes  of  trade-mark  registration  and  determine 
the  particular  description  of  goods  comprised  in  each  class;  to 
permit  a  trade-mark,  on  a  single  application,  to  be  registered, 
at  the  option  of  the  applicant,  for  all  goods,  of  the  particular 
descriptions  stated,  upon  which  the  mark  has  actually  been 
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used,  comprised  in  a  single  class  of  merchandise ;  and  to  accord 
the  same  rights  and  privileges  to  persons  having  manufacturing 
establishments  within  the  territory  of  the  United  States,  so 
far  as  the  registration  and  protection  of  trade  marks  on  the 
products  of  such  establishments  are  concerned,  as  are  accorded 
by  the  Act  of  February  20, 1905,  to  owners  of  trade-marks  dom- 
iciled within  the  territory  of  the  United  States. 

Extortion  by  Officers,  Clerks,  Agents  and  Employes  of  the 

United  States. 

By  an  Act  approved  June  28,  1906,  section  5481  of  the  Re- 
vised Statutes  which  formerly  provided  that  every  officer  of 
the  United  States,  except  those  otherwise  differently  provided 
for,  who  should  be  guilty  of  extortion  under  color  of  his  office, 
should  be  punished  by  a  fine  of  not  more  than  $500.00,  or  im- 
prisonment not  more  than  one  year,  is  amended  so  as  to  extend, 
-  subject  to  the  same  exception,  to  every  officer,  clerk,  agent  or 
employe  of  the  United  States,  and  every  person  representing 
himself  or  assuming  to  act  as  such,  who  shall  be  guilty  of  extor- 
tion under  color  of  such  office,  clerkship,  agency  or  employment, 
or  of  such  pretension  or  assumption  thereof,  and  to  every  person 
who  shall  attempt  any  act  which  if  performed  would  make  him 
guilty  of  such  offence,  and  the  maximum  punishment  for  such 
offence  is  extended  to  both  fine  and  imprisonment. 

Competency  of  Witnesses  in  United  States  Courts. 

Under  section  858  of  the  Revised  Statutes  it  was  formerly 
provided  that  in  trials  at  common  law  and  in  equity  and  admi- 
ralty, in  the  courts  of  the  United  States,  the  laws  of  the  State 
in  which  the  court  was  held  should  be  the  rules  of  decision  as 
to  the  competency  of  witnesses,  except  that  no  witness  should 
be  excluded  in  any  action  on  account  of  color,  or  in  any  civil 
action  because  a  party  is  interested  in  the  issues  tried,  and  that 
in  actions  by  or  against  personal  representatives  or  guardians, 
neither  party  should  be  allowed  to  testify  against  the  other  as 
to  any  transaction  with  or  statement  by  the  decedent  or  ward 
unless  called  thereto  by  the  opposite  party  or  so  required  by 
the  court. 
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By  an  Act  approved  June  29,  1906,  this  section  is  amended  so 
as  to  read  as  follows :  1 1  The  competency  of  a  witness  to  testify 
in  any  civil  action,  suit  or  proceeding  in  the  courts  of  the 
United  States  shall  be  determined  by  the  laws  of  the  State  or 
Territory  in  which  the  Court  is  held." 

By  this  Act  the  rule  of  conformity  to  local  law  is  extended  to 
Territories  as  well  as  States,  and  so  as  to  include  all  classes  of 
civil  actions  and  suits,  while  the  former  specific  exceptions  are 
now  eliminated  from  the  section. 

There  are,  however,  two  other  sections  of  the  Revised  Stat- 
utes which  are  not  referred  to  or  in  terms  affected  bv  this  Act, 
namely,  Section  1977,  providing  that  "all  persons  within  the 
jurisdiction  of  the  United  States  shall  have  the  same  right  in 
every  State  and  Territory  to  *  *  *  give  evidence  *  *  * 
as  is  enjoyed  by  white  persons,"  and  Section  5392,  providing 
that  any  person  convicted  of  perjury  "in  any  case  in  which  a 
law  of  the  United  States  authorizes  an  oath  to  be  administered,' ' 
shall  be  incapable  of  giving  testimony  in  any  court  of  the 
United  States  until  the  judgment  against  him  is  reversed. 

Immunity  of  Witnesses. 

In  the  recent  case  of  the  United  States  vs.  Armour  &  Co.,  et 
al.,  in  the  United  States  District  Court  at  Chicago,  in  a  criminal 
prosecution  under  the  Sherman  Anti-Trust  Act,  commonly 
known  as  the  Beef  Packers'  case,  it  was  held  by  Judge  Hum- 
phreys, March  21,  1906,  that  the  individual  defendants  were 
immune  from  prosecution  by  reason  ,of  information  furnished 
by  them  to  the  Commissioner  of  Corporations,  upon  his  demand, 
though  not  furnished  either  under  subpoena  or  upon  oath. 

By  an  Act  approved  June  30,  1906,  it  is  specifically  provided 
that  under  the  immunity  provisions  in  the  Act  of  February  11, 
1893,  relating  to  testimony  before  the  Interstate  Commerce 
Commission,  the  Act  of  February  14,  1903,  establish- 
ing the  Department  of  Commerce  and  Labor,  the  Act  of  Febru- 
ary  19,  1903,  to  further  regulate  foreign  and  interstate  com- 
merce, and  the  Act  of  February  23,  1903,  making  appropriation 
for  the  enforcement  of  the  Interstate  Commerce  Act,  the  Sher- 
man Anti-Trust  Act,  and  the  Wilson  Tariff  Act,  "immunity 
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shall  extend  only  to  a  natural  person,  who,  in  obedience  to  a 
subpoena,  gives  testimony  under  oath  or  produces  evidence,  doc- 
umentary or  otherwise,  under  oath." 

Laws  to  Prevent  Cruelty  to  Animals  in  Transit. 

Under  sections  4386  to  4389  of  the  Revised  Statutes  it  was 
formerly  provided  that  no  railroad  company  whose  road  formed 
part  of  a  line  over  which  cattle,  sheep,  swine  or  other  animals 
were  conveyed  from  one  State  to  another,  or  the  owners  or 
master  of  a  vessel  by  which  they  were  so  conveyed,  should  con- 
fine them  in  a  car  or  vessel  in  which  they  did  not  have  proper 
food,  water,  space  and  rest  for  longer  than  twenty-eight  consec- 
utive hours,  including  their  time  of  confinement  on  connecting 
roads,  without  unloading  them  for  rest,  water  and  feeding  for 
at  least  five  consecutive  hours,  unless  prevented  by  storm  or 
other  accidental  causes,  and  that  when  so  unloaded  they  should 
be  properly  fed  and  watered  by  the  owner  or  custodian,  or,  in 
case  of  his  default,  by  the  railroad  company  or  owner  or  master 
of  the  vessel,  at  his  expense,  for  which  a  lien  was  declared  upon 
such  animals  to  be  enforced  by  petition  in  a  district  court ;  and 
that  any  company,  owner  or  custodian  of  animals  failing  to 
comply  with  these  provisions  should  forfeit  a  penalty  of  not  less 
than  $100.00  nor  more  than  $500.00,  to  be  recovered  by  civil 
action  in  a  circuit  or  district  court;  and  that  United  States 
marshals  should  prosecute  all  violations  of  the  Act  coming  to 
their  notice. 

By  an  Act  approved  June  29,  1906,  these  sections  of  the  Re- 
vised Statutes  are  repealed  and  their  essential  provisions  re- 
enacted  in  a  revised  form,  with  the  following  amendments : 

Their  provisions  are  extended  to  all  railroads,  express  com- 
panies, car  companies  and  common  carriers  other  than  by  water, 
or  their  receivers,  trustees  or  lessees,  whose  road  forms  part 
of  a  line  over  which  such  animals  shall  be  conveyed  in  inter- 
state commerce  and  the  owners  or  masters  of  vessels  transport- 
ing such  animals  in  such  commerce  (Section  1.) 

When  such  animals  are  not  furnished  proper  food,  water, 
space  and  opportunity  to  rest  in  the  cars  or  vessels  in  which 
they  are  carried,  after  confinement  for  twenty-eight  consecutive 
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lours,  they  must  be  unloaded,  in  a  humane  manner,  into  prop- 
erly equipped  pens,  for  rest,  water  and  feeding,  for  at  least 
five  consecutive  hours,  unless  prevented  by  storm  or  other  acci- 
dental or  unavoidable  causes  which  cannot  be  anticipated  or 
avoided  by  the  exercise  of  due  diligence  and  foresight ;  provided 
that  upon  the  written  request  of  the  owner  or  custodian  of  the 
particular  shipment,  separate  and  apart  from  any  printed  bill 
of  lading  or  other  railroad  form,  the  time  of  confinement  may 
be  extended  from  twenty-eight  to  thirty-six  hours,  and  further, 
that  sheep  need  not  be  unloaded  in  the  night  time,  subject  to 
the  aforesaid  limitation  of  thirty-six  hours.    (Section  1.) 

The  carrier  shall  not  be  liable  for  any  detention  of  such 
animals,  of  reasonable  duration,  to  enable  compliance  with  the 
Act.    (Section  2.) 

The  lien  of  the  carrier  for  food,  care  and  custody  furnished 
the  animals  during  such  rest,  shall  be  collectible  at  their  desti- 
nation in  the  same  manner  as  the  transportation  charges  (Sec- 
tion 2.) 

It  is  made  the  duty  of  United  States  attorneys,  instead  of 
marshals,  to  prosecute  all  violations  of  the  Act  reported  by  the 
Secretary  of  Agriculture,  or  otherwise  coming  to  their  know- 
ledge. (Section  5.) 

Common  Carrier's  Employer's  Liability  Act. 

By  a  far-reaching  Act  approved  June  11,  1906,  the  fellow- 
servant  rule  is  abrogated  in  cases  of  injury  to  the  employes  of 
any  common  carrier  engaged  in  interstate,  foreign,  territorial, 
or  District  commerce,  and  the  doctrine  of  comparative  negli- 
gence established  in  such  cases.   This  Act  provides  as  follows: 

"Every  common  carrier"  engaged  in  commerce  in  the  Dis- 
trict of  Columbia,  or  any  territory,  or  between  the  several 
States  and  Territories  and  the  District  of  Columbia,  or  with 
foreign  nations,  "shall  be  liable  to  any  of  its  employes,  or  in 
the  case  of  his  death,  to  his  personal  representative  for  the 
benefit  of  his  widow  and  children,  if  any,  if  none,  then  for  his 
parents,  if  none,  then  for  his  next  of  kin  dependent  on  him,  for 
all  damages  which  may  result  from  the  negligence  of  any  of  its 
officers,  agents  or  employes,  or  by  reason  of  any  defect  or  in- 
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sufficiency  due  to  its  negligence  in  its  cars,  engines,  appliances, 
.machinery,  track,  roadbed,  ways  or  works,"    (Section  1). 

In  all  actions  "brought  against  any  common  carrier"  to 
recover  damages  for  personal  injuries  to,  or  the  death  of,  an 
employe,  "the  fact  that  the  employe  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  recovery  where  his  con- 
tributory negligence  was  slight  and  that  of  the  employer  was 
gross  in  comparison,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employe.  All  questions  of  negligence  and  contributory 
negligence  shall  .be  for  the  jury."    (Section  2.) 

No  contract  of  employment,  insurance,  relief  benefit  or  in- 
demnity for  injury  or  death  entered  into  by  or  on  behalf  of  any 
employe,  nor  the  acceptance  of  any  such  insurance,  benefit  or 
indemnity  by  the  person  entitled  thereto,  shall  constitute  any 
bar  or  defence  to  any  action  brought  to  recover  damages  for 
personal  injuries  to  or  death  of  such  employe;  but  upon  the 
trial  the  defendant  may' set  off  any  sum  it  has  contributed  to- 
ward any  such  insurance,  benefit  or  indemnity  that  may  have 
been  paid  to  the  injured  employe  or  his  personal  representative. 
(Section  3.) 

No  action  shall  be  maintained  under  the  Act,  unless  com- 
menced within  one  year  from  the  time  the  cause  of  action  ac- 
crued.   (Section  4.) 

Nothing  in  the  act  shall  limit  the  duty  of  railroad  carriers 
or  impair  the  rights  of  their  employes  under  the  safety  appli- 
ance Act  of  March  2,  1893,  and  its  amendments  (Sec.  5)  ;  (this 
being  an  Act  by  which  carriers  engaged  in  interstate  commerce 
are  required  to  equip  their  trains  with  automatic  couplers  and 
other  safety  appliances,  and  under  which  any  employe  of  the 
carrier  injured  by  any  locomotive  or  car  in  use  contrary  to  the 
provisions  of  the  act  shall  not  be  deemed  to  have  assumed  the 
risk  thereof,  although  continuing  in  the  employment  after  the 
unlawful  use  had  been  brought  to  his  knowledge.) 

Pure  Food  and  Drug  Law. 

By  an  Act  approved  June  30,  1906,  stringent  regulations  are 
made  concerning  the  manufacture,  transportation  or  sale  of 
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adulterated,  misbranded,  poisonous  or  deleterious  foods  ot 

drugs. 

Manufacture. — The  manufacture  of  any  adulterated  or  mis- 
branded  food  or  drug  within  any  Territory  or  the  District  of 
Columbia,  including  within  the  term  "food"  any  article  "used 
for  food,  drink,  confectionery  or  condiment,  by  man  or  other 
animals,"  is  made  unlawful  and  punishable  by  fine  not  exceed- 
ing $500.00  or  one  year's  imprisonment,  or  both,  for  the  first 
offence,  and  a  fine  of  not  less  than  $1,000.00  or' one  year's  im- 
prisonment, or  both,  for  each  subsequent  offence.  (Sections 
1  and  6.) 

Transportation  and  Hale. — The  introduction  of  any  adulter- 
ated or  misbranded  food  or  drug  into  any  State  or  Territory 
or  the  District  of  Columbia,  or  foreign  shipment,  is  prohibited, 
and  any  person  delivering  or  offering  to  deliver  for  shipment, 
for  interstate  or  foreign  commerce,  any  such  adulterated  or 
misbranded  foods  or  drugs,  or,  having  received  same  through 
interstate  or  foreign  commerce,  delivering  or  offering  to  deliver 
same  to  any  other  person,  in  original  unbroken  packages,  or 
selling  or  offering  same  for  sale  in  the  District  of  Columbia,  or 
any  Territory,  or  exporting  or  offering  to  export  same  to  any 
foreign  country,  shall  be  guilty  of  a  misdemeanor  and  punisha- 
ble by  fine  not  exceeding  $200.00  for  the  first  offence,  and  by 
fine  not  exceeding  $300.00  or  imprisonment  not  exceeding  one 
year,  or  both,  for  each  subsequent  offence;  provided  that  an 
article  intended  for  foreign  export  shall  not  be  deemed  mis- 
branded or  adulterated  when  prepared  according  to  the  direc- 
tion of  the  foreign  purchaser  and  containing  no  substance  in 
conflict  with  the  laws  of  such  foreign  country,  and  when  not 
sold  or  offered  for  sale  for  domestic  use.    (Section  2.) 

Examination  of  Specimens. — The  Secretaries  of  the  Treasury, 
Agriculture  and  Commerce  and  Labor  are  authorized  to  make 
uniform  regulations  for  carrying  out  the  provisions  of  the  Act, 
including  the  collection  of  specimens  of  foods  and  drugs  manu- 
factured or  offered  for  sale  in  the  District  of  Columbia  or  in  any 
Territory,  or  offered  for  sale  in  unbroken  packages  in  any  State 
other  than  that  of  their  manufacture  or  production,  or  received 
from  or  intended  for  shipment  to  any  foreign  country,  or  sub- 
mitted for  examination  by  the  chief  health,  food  or  drug  officer 
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of  any  State  or  Territory  or  the  District  of  Columbia,  or  at  any 
domestic  or  foreign  port  where  such  product  is  offered  for  in- 
terstate or  foreign  commerce;  which  specimens  shall  be  ex- 
amined in  the  Bureau  of  Chemistry,  or  under  its  direction. 
(Sections  3  and  4.) 

Prosecution  for  Violation  of  J^ct. — If  determined  to  be  adul- 
terated or  misbranded  the  party  from  whom  such  sample  was 
obtained  shall  be  notified  by  the  Secretary  of  Agriculture  and 
given  an  opportunity  to  be  heard,  and  if  he  appears  to  have  vio- 
lated the  Act,  the  Secretary  of  Agriculture  shall  certify  the 
facts  to  the  proper  United  States  District  Attorney,  with  a  copy 
of  the  examination,  duly  authenticated  by  the  examiner  under 
oath,  and  each  district  attorney  to  whom  any  violation  of  the 
act  is  so  certified  or  to  whom  any  health,  food  or  drug  officer 
shall  present  satisfactory  evidence  of  such  violation,  shall  forth- 
with institute  proceedings  in  the  courts  of  the  United  States 
for  the  enforcement  of  the  penalties  provided.    (Section  5.) 

Publication  of  Judgment. — After  judgment  of  the  court,  no- 
tice shall  be  given  by  publication  as  may  be  provided  by  the 
regulations  of  the  Department  Secretaries.    (Section  4.) 

Dealers'  Immunity  Under  Guaranty. — No  dealer  shall  be 
prosecuted  who  establishes  a  guaranty  signed  by  the  whole- 
saler, manufacturer  or  other  resident  of  the  United  States  from 
whom  he  purchased  the  articles,  designating  the  articles  and 
stating  that  they  are  not  adulterated  or  misbranded  and  con- 
taining the  name  and  address  of  the  seller,  who  in  such  case 
shall  be  amenable  to  the  penalties  which  would  otherwise  attach 
to  the  dealer.    (Section  9.) 

Test  of  Adulteration. — Any  drug  shall  be  deemed  adulterated 
if  sold  under  a  name  recognized  in  the  United  States  Pharma- 
coepia  and  differing  from  the  standard  therein  laid  down,  unless 
a  different  standard  is  plainly  stated  on  the  bottle  or  box,  or  if 
it  falls  below  the  professed  standard  of  quality  under  which  it 
is  sold.    (Section  7.) 

Any  food  shall  be  deemed  adulterated,  if  mixed  with  any 
substance  reducing  or  injuring  its  quality  or  strength,  or  if 
any  other  substance  has  been  substituted  wholly  or  in  part,  or 
any  valuable  constituent  wholly  or  in  part  abstracted,  or  if  so 
prepared  as  to  conceal  the  damage  or  inferiority,  or  if  contain- 
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ing  any  added  poisonous  or  deleterious  ingredient,  rendering  it 
injurious  to  health  (exclusive  of  preservatives  in  removable 
cover  or  package),  or  filthy,  decomposed  or  putrid  substance, 
or  portion  of  an  animal  unfit  for  food,  or  if  the  product  of  a 
diseased  animal.    (Section  7.) 

Confectionery  shall  further  be  deemed  adulterated  if  con- 
taining terra  alba  or  three  other  specific  mineral  substances, 
or  poisonous  coloring  or  flavor  or  other  deleterious  ingredient 
or  liquor  or  drug.    (Section  7.) 

Test  of  Misbranding. — All  drugs  or  foods  shall  be  deemed 
misbranded  whose  package  or  label  bears  any  false  or  mis- 
leading statement  or  device  regarding  its  contents,  or  which  is 
falsely  branded  as  to  the  locality  of  its  manufacture  or  produc- 
tion.   (Section  8.) 

Drugs  shall  further  be  deemed  misbranded  if  in  imitation  of 
or  offered  under  the  name  of  another  article,  if  any  of  the  con- 
tents of  the  original  package  have  been  changed,  or  if  the  label 
fails  to  state  the  quantity  or  proportion  therein  of  alcohol,  mor- 
phine, opium,  cocaine,  acentanilide  or  six  other  drugs  specified 
or  their  derivatives.    (Section  8.) 

Food  shall  further  be  deemed  misbranded  if  in  imitation  of  or 
offered  under  the  name  of  another  article,  or  so  labeled  as  to 
deceive  the  purchaser,  or  if  any  of  the  original  contents  of  the 
package  have  been  changed,  or  the  label  fails  to  state  the  quan- 
tity or  proportion  therein  of  any  morphine  or  other  of  the  drugs 
above  referred  to,  or  their  derivatives,  or  if  the  contents  of  a 
package  of  a  stated  weight  or  measure  are  not  plainly  and  cor- 
rectly given;  provided  that  foods  containing  no  added  poison- 
ous or  deleterious  ingredients,  shall  not  be  deemed  adulterated 
or  misbranded,  if  they  are  mixtures  or  compounds  known  as 
articles  of  food  under  their  own  names,  and  the  label  or  brand 
state  their  place  of  manufacture  or  production,  and  if,  being 
either  a  "compound,"  4 'imitation"  or  "blend,"  such  fact  is 
plainly  stated  on  the  package,  and,  further,  that  the  proprie- 
tors or  manufactures  of  proprietary  foods  containing  no  un- 
wholesome added  ingredients  shall  not  be  compelled  to  disclose 
their  trade  formulas  except  in  so  far  as  necessary  to  secure 
freedom  from  adulteration  or  misbranding.    (Section  8.) 
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Condemnation  of  Unlawful  Goods. — Any  food,  drug,  or  liquor 
adulterated  or  misbranded,  being  transported  in  interstate 
traffic  for  purpose  of  sale,  or  after  being  so  transported  remain- 
ing unloaded,  unsold  or  in  the  original  unbroken  packages,  or 
sold  or  offered  for  sale  in  the  District  of  Columbia  or  any  Ter- 
ritory, or  imported  from  a  foreign  country  for  sale,  or  intended 
for  export  to  a  foreign  country,  may  be  proceeded  against  in 
any  district  court  of  the  United  States  where  found  and  seized 
for  confiscation  by  a  process  of  libel  for  condemnation  in  the 
name  of  the  United  States,  conforming  to  proceedings  in- 
admiralty,  except  that  either  party  may  demand  trial  by  jury 
of  any  issue  of  fact,  and  if  such  article  is  condemned  as  being 
adulterated  or  misbranded,  poisonous  or  deleterious,  it  shall  be 
destroyed  or  sold  as  the  court  may  direct,  unless  a  sale  shall 
be  contrary  to  the  provisions  of  the  Act  or  the  laws  of  the  par- 
ticular jurisdiction,  and  the  proceeds,  if  sold,  less  costs,  shall  go 
;nto  the  United  States  Treasury ;  provided  that  upon  the  pay- 
ment of  all  costs  and  the  execution  of  a  bond  that  such  article 
shall  not  be  sold  or  disposed  of  contrary  to  law,  the  court  may 
direct  the  delivery  of  such  articles  to  the  owner.    (Section  10.) 

Exclusion  of  Unlawful  Foreign  Goods. — The  Secretary  of 
Agriculture  shall,  upon  his  request,  receive  samples  of  foods 
and  drugs  being  imported  into  the  United  States  or  offered  for 
import,  giving  notice  to  the  owner  or  consignee,  who  may  ap- 
pear before  him  and  introduce  testimony  and  if  such  article 
appear  to  be  adulterated  or  misbranded  or  otherwise  dangerous 
to  the  health  of  the  people  of  the  United  States,  or  of  a  kind 
forbidden  or  restricted  in  the  country  of  its  manufacture  or 
export,  or  otherwise  falsely  labeled,  it  shall  be  refused  admis- 
sion, and  any  goods  so  refused  delivery  which  are  not  exported 
by  the  consignee  within  three  months,  shall  be  destroyed ;  pro- 
vided that  they  may  be  delivered  to  the  consignee,  pending  the 
examination,  under  a  penal  bond  for  their  full  invoice  value 
and  duty.  All  charges  for  storage,  cartage  and  labor  on  goods 
refused  admission  or  delivery  shall  be  paid  by  the  owner  or 
consignee  and  constitute  a  lien  against  any  future  importations 
made  by  him.    (Section  11.) 

The  word  "Territory"  in  this  act  shall  include  the  insular 
possessions  of  the  United  States  and  the  word  "person"  shall 
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include  corporations,  companies,  societies  and  associations,  and 
the  act  or  omission  of  any  officer,  agent  or  other  person  em- 
ployed by  any  corporation,  company,  society  or  association 
within  the  scope  of  his  employment  or  office,  shall  be  also 
deemed  its  act  or  omission  as  well  as  that  of  the  person.  (Sec- 
tion 12.) 

This  Act  shall  take  effect  January  1,  1907.    (Section  13.) 

Amendment  to  Naturalization  Laws. 

By  an.  Act  approved  June  29,  1906,  the  Bureau  of  Immigra- 
tion is  to  be  hereafter  designated  the  "Bureau  of  Immigratipn 
and  Naturalization,"  and  is  given  charge,  under  the  Secretary 
of  Commerce  and  Labor,  "of  all  matters  concerning  the  natural- 
ization of  aliens,"  (Section  1),  and  a  comprehensive  system 
of  rules  and  safeguards  is  provided  for  naturalization  proceed- 
ings, revising  the  former  laws  and  rendering  them  in  many  re- 
spects more  stringent,  with  a  provision  for  the  cancellation  of 
citizenship  illegally  obtained. 

Registry. — The  commissioners  of  registration  at  the  various 
stations  are  required  to  register  each  alien  arriving  in  the 
United  States,  with  various  particulars  as  to  his  nativity,  occu- 
pation and  the  like,  and  to  grant  him  a  certificate  of  such  regis- 
try.   (Section  1.) 

Courts  of  Naturalization. — Exclusive  jurisdiction  to  natural- 
ize aliens  is  conferred  upon  all  United  States  circuit  and  district 
courts  in  any  State  and  designated  courts  in  the  Territories 
and  District  of  Columbia,  and  upon  all  courts  of  record  in  any 
State  or  Territory,  having  a  seal,  a  clerk  and  jurisdiction,  un- 
limited in  amount,  in  actions  at  law  or  equity,  or  both ;  and  the 
Bureau  is  required  to  furnish  such  courts,  upon  requisition, 
with  blank  forms  and  with  certificates  of  naturalization  "con- 
secutively numbered  and  printed  on  safety  paper  furnished  by 
said  bureau."    (Section  3.) 

Hereafter  "an  alien  may  be  admitted  to  become  a  citizen  of 
the  United  States  in  the  following  manner  and  not  otherwise": 

Declaration. — Unless  he  had  made  his  declaration  of  inten- 
tion under  former  laws,  he  shall,  after  reaching  eighteen  years 
of  age,  declare  on  oath  before  the  clerk  or  deputy  clerk  of  a 
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court  of  naturalization,  in  the  district  of  his  residence,  his  in- 
tention to  become  a  citizen  of  the  United  States,  setting  forth 
the  various  particulars  required  in  his  registry.  (Section  4, 
sub-sec.  1). 

Petition. — Not  less  than  two  years  nor  more  than  seven,  after 
such  declaration,  he  shall  make  and  file,  in  duplicate,  with  the 
clerk  of  a  court  of  naturalization  within  whose  jurisdiction  he 
resides,  a  written  petition  duly  verified,  giving  like  particulars 
as  to  himself  and  as  to  his  wife  and  children,  if  any,  and  stating 
that  he  is  not  a  disbeliever  in  organized  government  or  be- 
liever in  polygamy,  that  he  intends  to  become  a  citizen  and 
permanent  resident  of  the  United  States  and  that  he  has  not 
been  previously  denied  citizenship  or  that  the  grounds  of  such 
denial  have  since  been  removed,  together  with  every  fact  ma- 
terial to  his  naturalization.    (Section  4,  sub-sec.  2.) 

The  petition  shall  be  "signed  by  the  applicant  in  his  own 
handwriting,"  unless  he  had  filed  his  declaration  of  intention 
prior  to  the  passage  of  the  Act  (Sec.  4,  sub-sec.  2),  and  shall  be 
verified  by  the  affidavit  of  two  credible  citizens  of  the  United 
States,  stating  their  personal  knowledge  of  the  applicant's  pre- 
vious residence  and  good  moral  character  and  their  opinion 
that  he  is  qualified  for  citizenship.    (Section  4,  sub-sec.  2.) 

There  shall  also  be  attached  a  certificate  from  the  Depart- 
ment of  Commerce  and  Labor  as  to  petitioner's  arrival  in  the 
United  States,  if  after  the  passage  of  the  Act,  and  his  declara- 
tion of  intention.    (Section  4,  sub-sec.  2.) 

Public  Notice. — The  clerk  shall  immediately  post  conspicu- 
ously in  his  office  or  building,  a  notice  of  the  name,  nativity 
and  residence  of  petitioner,  the  date  and  place  of  his  arrival, 
the  approximate  date  of  the  hearing  and  the  names  of  his 
witnesses,  and  shall  issue  a  subpoena  for  his  witness  upon  receiv- 
ing a  deposit  sufficient  to  cover  their  expenses.  (Sections  5  and 
13.) 

Time  of  Hearing. — The  petition  may  be  filed  during  term 
time  or  vacation,  but  final  action  shall  be  had  only  on  stated 
days  to  be  fixed  by  rule  of  the  court,  and  in  no  case  shall  the 
hearing  he  had  within  less  than  ninety  days  after  the  filing  of 
the  petition,  or  within  thirty  days  preceding  the  holding  of  any 
general  election.    (Section  6.) 


Digitized  by  Google 


BAR  ASSOCIATION  OF  TENNESSEE 


89 


Proceedings  at  the  Hearing. — On  the  hearing  it  must  appear 
that  immediately  preceding  his  application  the  petitioner  has 
resided  continuously  within  the  United  States  five  years  at  least 
and  within  the  particular  State  or  Territory  one  year  at  least, 
and  has  behaved  as  a  man  of  good  character,  attached  to  the 
principles  of  the  Constitution  and  well  disposed  to  the  good 
order  and  happiness  of  the  United  States ;  there  being  required, 
in  addition  to  the  oath  of  the  applicant,  the  testimony,  as  to 
these  facts,  of  at  least  two  witnesses,  citizens  of  the  United 
States,  whose  name,  residence  and  occupation  shall  be  recorded 
(Section  4,  sub-sec.  4)  ;  except  that  where  the  petitioner  has  not 
resided  in  the  particular  jurisdiction  for  the  requisite  five  years, 
he  may  establish  by  two  witnesses,  both  in  his  petition  and  at 
the  hearing,  his  requisite  residence  within  the  State,  and  prove 
the  remainder  of  his  five  years'  residence  within  the  United 
States  by  the  deposition  of  two  or  more  citizens  taken  upon 
notice  to  the  Bureau  and  the  United  States  attorney  for  the  dis- 
trict of  their  residence.    (Section  10.) 

The  United  States  shall  have  the  right  to  appear  before  the 
court  to  cross-examine  the  petitioner  and  his  witnesses,  and  to 
call  witnesses,  produce  evidence  and  be  heard  in  opposition  to 
the  petition.    (Section  111.) 

No  person  who  disbelieves  in  or  opposes  organized  govern- 
ment or  is  a  member  of  any  organization  teaching  such  disbelief 
or  opposition,  or  who  advocates  the  unlawful  assaulting  or  kill- 
ing of  any  officer  of  the  government  of  the  United  States  or  any 
other  organized  government,  because  of  his  official  character, 
or  who  is  a  polygamist,  shall  be  naturalized  (Section  7)  ;  and 
no  person  who  had  not  prior  to  the  Act  declared  his  intention  to 
become  a  citizen  under  former  laws  shall  be  hereafter  natural- 
ized who  cannot  speak  the  English  language,  except  those  who 
are  physically  unable  so  to  do  or  who  shall  declare  their  inten- 
tion to  become  citizens  and  make  homestead  entries  upon  the 
public  lands  and  comply  with  the  laws  in  regard  thereto.  (Sec- 
tion 8.) 

Before  being  admitted  to  citizenship  the  petitioner  shall  fur- 
thermore take  in  open  court  the  oath  of  allegiance  to  the  United 
States  and  renunciation  of  foreign  allegiance  and  fidelity,  and 
if  he  bears  any  hereditary  title  or  any  order  of  nobility  shaTl 
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make  renunciation  thereof  in  the  court,  which  renunciation 
shall  be  recorded.    (Section  4,  sub-sees.  3  and  5.) 

The  final  hearing  shall  be  had  in  open  court,  before  a  judge 
or  judges  thereof ;  the  applicant  and  witnesses  shall  be  exam- 
ined under  oath  in  the  presence  of  the  court;  and  the  final  order 
"  shall  be  under  the  hand  of  the  court  and  entered  in  full  upon 
a  record  kept  for  that  purpose."    (Section  9.) 

Records. — Every  clerk  is  required,  under  a  penalty  of  twenty- 
five  dollars,  to  keep  on  file  a  duplicate  of  each  declaration  of 
intention  made  before  him ;  and  a  stub  of  each  certificate  issued ; 
to  furnish  the  Bureau  a  duplicate  of  every  petition  filed  and 
every  certificate  issued;  to  report  to  the  Bureau  every  alien 
denied  citizenship:  and  to  furnish  it  certified  copies  of  other 
proceedings  and  orders  as  required.    (Section  12.) 

Clerks  are  responsible  for  all  blank  certificates  of  citizenship 
and  required  to  account  therefor,  under  a  penalty  of  $30. 
(Section  12.) 

All  declarations  of  intention  and  petitions  for  naturalization 
shall  be  bound  in  chronological  order  in  separate  volumes,  in- 
dexed and  numbered  and  made  part  of  the  records,  and  each 
certificate  of  citizenship  shall  show  the  place  of  record  of  the 
petition  upon  which  it  was  issued  and  of  its  stub.    (Section  14.) 

Fees. — The  clerk  is  allowed  to  retain  one-half  of  the  fees  re- 
ceived in  any  year,  not  exceeding  $3,000.00;  the  remainder  to 
be  paid  over  quarterly  to  the  Bureau,  unless  additional  clerk 
hire  is  allowed  by  the  Secretary  of  Commerce  and  Labor.  Sec- 
tion 13.) 

Forms. — The  Act  contains  a  set  of  forms  which  are  required 
to  be  substantially  followed  in  all  proceedings.    (Section  27.'* 

Copies. — Certified  copies  of  all  documents  and  records  re- 
quired under  the  act  shall  be  admitted  in  evidence  equally  with 
the  original  in  all  proceedings  under  the  Act  and  in  all  cases 
in  which  the  originals  might  be  admissible  as  evidence.  (Sec- 
tion 23.) 

Penalties. — The  forging  of  a  certificate  of  citizenship  is  made 
a  felony,  punishable  by  imprisonment  for  not  more  than  ten 
vears,  or  a  fine  of  not  more  than  $10,000,  or  both,  and  heavy 
penalties,  of  varying  degree  and  amounts,  are  imposed  upon 
the  unlawful  engraving  of  any  plate  designed  for  printing  a 
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certificate  of  citizenship,  or  having  the  same  unlawfully  in 
custody,  the  printing  of  a  likeness  of  a  certificate,  the  sale  of 
a  certificate,  the  unlawful  bringing  of  a  certificate  into  the 
United  States,  the  unlawful  possession  of  the  distinctive  paper 
adopted  for  such  certificates,  the  unlawful  issuance  by  the  clerk 
of  a  certificate  of  citizenship,  the  unlawful  possession  by  any 
person  of  a  blank  certificate,  the  neglect  of  a  clerk  to  account 
for  money  received,  the  extortion  of  unlawful  fees,  false  certi- 
fying by  a  clerk,  the  knowing  procurement  of  illegal  naturaliza- 
tion, the  giving  of  false  testimony,  the  making  of  a  false  affida- 
vit, the  aiding  in,  abetting  or  procuring  various  of  the  fore- 
going offenses  and  other  like  matters.    (Sections  16  to  23.) 

The  limitation  for  prosecution  under  the  Act  is  five  years 
after  the  commission  of  the  crime.    (Section  24.) 

Cancellation  of  Certificate  of  Citizenship  Illegally  Obtained. 
— United  States  Attorneys  shall,  upon  affidavit  showing  cause, 
institute  proceedings  in  any  court  of  naturalization,  in  the 
judicial  district  in  which  a  naturalized  citizen  may  reside,  for 
the  purpose  of  cancelling  his  certificate  of  citizenship  on  the 
ground  of  fraud  or  illegal  procurement,  whether  obtained 
under  this  or  any  prior  act ;  such  party  to  have  sixty  days  per- 
sonal notice,  or  if  absent,  notice  by  publication  in  accordance 
with  the  laws  of  the  locality.    (Section  15.) 

In  such  proceedings  the  fact  that  an  alien  has  within  five 
\ears  after  securing  naturalization  taken  permanent  residence 
in  a  foreign  country  is  made  prima  facie  evidence  of  his  lack 
of  original  intention  to  become  a  permanent  citizen  of  the 
United  States,  sufficient,  if  not  countervailed,  to  authorize  the 
cancellation  of  his  certificate  of  citizenship,  and  the  diplomatic 
and  consular  officers  of  the  United  States  in  foreign  countries 
are  required  to  furnish  the  Department  of  Justice  from  time 
to  time  the  names  of  persons  having  thus  taken  permanent 
residence  in  foreign  countries,  such  statements,  duly  certified, 
being  made  admissible  in  all  proceedings  to  cancel  certificates. 
(Section  15.) 

Wherever  any  certificate  of  citizenship  is  cancelled,  the 
court  shall  send  a  certified  copy  of  the  order  of  cancellation 
to  the  Bureau,  and  if  such  certificate  was  originally  issued  by 
another  court  shall  direct  the  clerk  to  transmit  a  copy  of  such 
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order  to  such  other  court,  whose  clerk  shall  record  it,  cancel 
the  original  certificate  upon  the  record  and  notify  the  Bureau 
thereof.    (Section  15.) 

Widow  and  Children  of  Deceased  Declarant. — When  any 
alien  who  has  declared  his  intention  dies  before  he  is  actually 
naturalized  his  widow  and  minor  children  may  by  comply ing 
with  the  other  provisions  of  the  act  be  naturalized  without  mak- 
ing any  declaration  of  intention.    (Section  4,  sub-sec.  6.) 

Naturalization  of  Persons  Owing  Allegiance  to  the  United 
States. — All  applicable  provisions  of  the  naturalization  laws 
shall  apply  to  and  authorize  the  admission  to  citizenship  "of 
all  persons  not  citizens  who  owe  permanent  allegiance  to  the 
United  States,  and  who  may  become  residents'  of  any  State,  or 
organized  Territory  of  the  United  States";  their  previous  res- 
idence within  the  jurisdiction  of  the  United  States,  owing 
such  permanent  allegiance,  to  be  regarded  in  such  case  as  resi- 
dence within  the  United  States  within  the  five  years'  residence 
clause.    (Section  30.) 

Repeal  of  Previous  Acts. — Certain  specific  provisions  of  the 
Revised  Statutes,  namely:  Sections  2165,  2167,  2168  and  2173, 
containing  previous  general  requirements  of  naturalization  and 
relating  specifically  to  minor  residents  and  the  widows  and 
children  of  declarants,  and  Section  39  of  the  Act  of  March  3, 
1903,  relating  to  disbelievers  in  organized  government,  the 
form  of  certificates  of  naturalization  and  various  offences 
against  the  naturalization  laws,  together  with  all  Acts  incon- 
sistent with  or  repugnant  to  the  Act  of  June  29,  1906,  are  re- 
pealed by  it  (Section  26),  except  that  all  previous  naturaliza- 
tion laws  are  to  remain  in  full  force  for  the  purpose  of  pros- 
ecuting offences  committeed  against  them  prior  to  the  passage 
of  the  Act.    (Section  25.) 

[Various  other  Statutes,  however,  including  those  relating 
to  the  naturalization  of  persons  honorably  discharged  from 
military  service  or  from  the  Navy  or  Marine  Corps  and  of 
seamen;  forbidding  the  naturalization  of  Chinese  and  alien 
enemies;  providing  for  the  citizenship  of  children  naturalized 
under  certain  laws;  and  various  penal  provisions  as  to  false 
personation  in  procuring  naturalization,  the  using  of  a  false 
certificate  for  purpose  of  voting,  the  false  claiming  of  citizen- 
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ship,  and  the  like,  are  not  referred  to  in  the  Act  of  June  29, 
1906,  or  purported  to  be  repealed  by  it.  See  Sections  2166, 
2169,  2172,  2175,  5395  and  5424  to  5429  of  the  Revised  Stat- 
utes; Chap.  126,  Sec.  14  of  the  Act  of  May  6,  1882;  and  Chap. 
165  of  the  Act  of  July  26,  1894.] 

The  general  provisions  of  this  Act  are  to  take  effect  ninety 
days  after  its  passage.    (Section  31.) 

Validation  of  Certain  Naturalization  Proceedings. 

By  Section  39  of  the  Act  of  March  3,  1903,  regulating  the  im- 
migration of  aliens,  it  was  formerly  provided  that  all  certifi- 
cates of  naturalization  should  show  on  their  face  that  the  affi- 
davits of  the  applicant  and  his  witnesses  as  to  the  truth  of  every 
material  fact  requisite  for  naturalization  has  been  duly  made 
and  recorded,  and  that  all  certificates  failing  so  to  show,  should 
be  null  and  void. 

By  an  Act  approved  June  29,  1906,  it  is  provided  that  natu- 
ralization certificates  issued  under  the  Act  of  1903,  which  fail 
to  show  these  facts,  but  were  otherwise  lawfully  issued,  shall 
be  as  valid  as  if  they  complied  with  said  section ;  provided  that 
application  shall  be  made  for  new  naturalization  certificates, 
and  when  granted,  upon  compliance  with  the  provisions  of  the 
Act  of  1903,  they  shall  relate  back  to  the  defective  certificates, 
and  citizenship  be  deemed  to  have  been  perfected  at  the  date 
of  the  defective  certificate.    (Section  1.) 

Inspection  of  Meat  Food  Products. 

By  an  Act  approved  June  30,  1906,  making  appropriations 
for  the  Department  of  Agriculture  rigid  provisions  are  made  to 
prevent  the  use  in  interstate  or  foreign  commerce  of  meat  and 
meat  food  products  which  are  unsound,  unhealthful,  unwhole- 
some or  otherwise  unfit  for  human  food. 

Examination  of  Animals. — The  Secretary  of  Agriculture  may 
cause  to  be  made  by  inspectors  appointed  for  that  purpose,  an 
examination  of  all  cattle,  sheep,  swine  and  goats  before  being 
allowed  to  enter  any  slaughtering,  packing,  meat-canning,  ren- 
dering or  similar  establishment  in  which  they  are  to  be  slaugh- 
tered and  the  meat  and  food  products  used  in  interstate  or  for- 
eign commerce,  and  all  such  animals  found  to  show  symptoms 
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of  disease  shall  be  set  apart  and  slaughtered  separately  and 
their  carcasses  shall  be  subject  to  a  careful  examination  and 
infection. 

Examination  of  Carcasses. — The  secretary  shall  cause  to  be 
made  by  inspectors  a  post  mortem  examination  of  the  carcasses 
of  all  such  animals  to  be  prepared  for  consumption  at  any 
slaughtering  or  similar  establishment  for  transportation  or 
sale  as  articles  of  interstate  or  foreign  commerce,  which  exam- 
ination shall  include  all  carcasses  and  parts  of  carcasses,  or  the 
meat  or  meat-products  thereof,  which  may  be  brought  into  any 
such  establishment,  and  shall  be  had  before  the  carcasses  are 
allowed  to  enter  any  department  where  they  are  to  be  prepared 
for  food  products,  a  re-inspection  to  be  also  made  when  neces- 
sary, and  such  carcasses  and  parts  of  carcasses  as  are  found 
sound,  healthful,  wholesome  and  fit  for  human  food  shall  be 
marked  "inspected  and  passed,"  and  such  as  are  found  unfit 
shall  be  marked,  "inspected  and  condemned,"  and  shall  be  de- 
stroyed for  food  purposes  in  the  presence  of  an  inspector  to  all. 

Inspection  of  Meat  Pood  Products. — The  secretary  shall 
cause  to  be  made  by  inspectors  an  examination  of  all  meat  food 
products  prepared  for  interstate  or  foreign  commerce  in  any 
slaughtering  or  similar  establishment,  and  for  the  purposes  of 
any  examination  or  inspection  the  inspectors  shall  have  access 
at  all  times,  by  day  or  night,  to  every  part  of  the  establishment, 
whether  the  establishment  be  operated  or  not,  and  they  shall 
mark  as  "inspected  and  passed"  all  products  found  to  be  sound, 
healthful  and  wholesome  and  containing  no  dyes,  chemicals, 
preservations  or  ingredients  rendering  them  unsound  or  unfit 
for  human  food,  and  shall  mark  as  "inspected  and  condemned" 
all  products  found  to  be  otherwise,  and  all  such  condemned 
products  shall  be  destroyed  for  food  purposes;  provided  that 
the  provisions  in  regard  to  preservatives  shall  not  apply  to 
products  for  export  to  any  foreign  country  which  are  prepared 
according  to  the  direction  of  the  foreign  purchaser,  when  no 
substance  is  used  in  conflict  with  the  laws  of  the  country  to 
which  they  are  to  be  exported  and  when  they  are  not  in  fact 
sold  or  offered  for  domestic  consumption. 

Removal  of  Inspectors  from  Establishments. — The  secretary 
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may  remove  inspectors  from  any  establishment  which  fails  to 
destroy  any  condemned  carcass,  or  meat  food  products. 

Labelling  of  Cans,  Etc. — When  any  meat  or  product  that  has 
been  "inspected  and  passed"  is  placed  in  any  can  or  other  cov- 
ering in  any  establishment  when  inspection  is  maintained,  *i 
label  shall  be  attached  to  such  covering,  under  the  supervision 
of  the  inspector,  stating  that  the  contents  have  been  "inspected 
and  passed,"  and  no  such  inspection  shall  be  complete  until 
such  can  or  covering  has  been  sealed  or  inclosed  under  such 
supervision;  and  no  such  "meat  or  products  shall  be  sold  or 
<  flfered  under  any  false  or  deceptive  name,  except  that  estab- 
lished trade  names  usual  to  such  products  and  not  false  or  de- 
ceptive or  permitted  when  approved  by  the  secretary. 

Inspection  of  Premises. — The  secretary  shall  cause  to  be  made 
by  competent  inspectors  such  inspection  of  all  the  aforesaid 
slaughtering  or  other  establishments  as  may  be  necessary  to 
inform  himself  concerning  their  sanitary  condition  and  to  pre- 
scribe  sanitary  regulations  therefor,  and  when  the  sanitary 
conditions  of  any  establishment  are  such  that  the  meat  and  food 
products  are  rendered  unclean  or  otherwise  unfit  for  human 
food  he  shall  refuse  to  allow  such  meat  or  products  to  be 
marked  as  "inspected  and  passed." 

Might-Time  Inspection. — The  examination  of  animals  and 
food  products  shall  be  made  during  the  night  time  as  well  as 
day  time  when  the  slaughtering  or  preparation  of  food  products 
is  carried  on  in  the  night  time. 

Transportation. — After  October  1,  1906,  no  person,  firm  or 
corporation  shall  transport  or  offer  for  transportation,  and  no 
carrier  of  interstate  or  foreign  commerce  shall  transport  or  re- 
ceive for  transportation  to  any  other  State  or  Territory  or  the 
District  of  Columbia  or  to  any  place  under  the  jurisdiction  of 
the  United  States  or  to  any  foreign  country,  any  carcasses, 
meat  or  food  products  thereof,  which  have  not  been  inspected 
and  marked  "inspected  and  passed,"  in  accordance  with  the  act 
and  the  regulations  prescribed  by  the  secretary,  provided  that 
meat  and  products  on  hand  on  that  day  at  establishments 
where  inspection  has  not  been  maintained,  or  which  have  been 
inspected  under  former  laws,  shall  be  examined  and  labeled  un- 
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tier  regulations  prescribed  by  the  secretary  and  may  be  then 
sold  in  interstate  or  foreign  commerce. 

Use  of  Identification  Devices. — The  forging,  simulation, 
wrongful  use,  defacement  or  destruction  of  any  mark,  label  or 
other  device  or  of  any  certificate  required  by  the  Act  or  the  reg- 
ulation of  the  Secretary  is  forbidden. 

Inspection  of  Animals  and  Meats  Offered  for  Export. — The 
Secretary  shall  cause  a  careful  inspection  to  be  made  of  all  such 
animals  offered  for  export  to  foreign  countries  and  of  all  car- 
casses of  such  animals,  the  meat  of  which  is  offered  for  such 
foreign  export,  and  the  inspectors  shall  give  official  certificates 
of  the  sound  and  wholesome  condition  of  such  animals  and 
carcasses,  one  copy  of  wrhich  shall  be  filed  in  the  Department  of 
Agriculture,  one  furnished  the  shipper  and  one  delivered  to  the 
chief  officer  of  the  vessel  on  which  they  are  shipped,  and  no 
clearance  shall  be  given  any  vessel  having  on  board  such  ani- 
mals or  carcasses  until  the  shipper  has  a  certificate  from  the 
inspector  showing  that  such  animals  are  sound  and  healthy,  or 
such  carcasses  sound  and  wholesome,  unless  the  secretary  has 
waived  such' requirement  for  the  country  to  which  they  are  to 
be  exported. 

Transportation  and  Sale. — No  person,  firm  or  corporation 
engaged  in  the  interstate  commerce  of  meat  or  its  food  products 
shall  transport  or  offer  to  transport,  sell  or  offer  to  sell  same 
within  the  jurisdiction  of  the  United  States,  other  than  in  the 
State,  Territory,  District  of  Columbia  or  place  'under  the  juris- 
diction of  the  United  States,  in  which  the  slaughtering  or  other 
establishment  is  located,  until  all  the  provisions  of  the  Act  have 
been  complied  with. 

Penalties. — Any  person,  firm  or  corporation,  or  officer  or 
agent  thereof,  violating  any  provision  of  the  Act  shall  be  guilty 
of  a  misdemeanor  and  punishable  by  fine  not  exceeding  $10,- 
000.00  or  imprisonment  not  exceeding  two  years,  or  both. 

Inspectors  and  Regulations. — The  Secretary  shall  appoint  all 
inspectors  and  shall  make  such  rules  and  regulations  as  are 
necessary  for  the  efficient  execution  of  the  act. 

Bribery  of  Inspectors. — The  bribery  of  any  inspector  or  other 
officer  by  use  of  any  monev  or  thing  of  value  is  made  a  felony, 
punishable  by  fine  of  from  $5,000.00  to  $10,000.00  and  imprison- 
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ment  from  one  to  three  years,  and  the  acceptance  of  a  bribe  by 
an  inspector  or  other  officer  is  made  a  felony  punishable  by  fine 
of  from  $1,000.00  to  $10,000.00  and  imprisonment  for  one  to 
three  years. 

Farmers,  Butchers  and  Retailers. — The  provision  requiring 
inspection  shall  not  apply  to  animals  slaughtered  by  any  farmer 
cn  the  farm  and  sold  and  transported  as  interstate  or  foreign 
commerce,  nor  to  retail  butchers  and  retail  dealers  in  meat  and 
meat  food  products,  supplying  their  customers;  provided,  that 
any  person  selling  or  offering  for  'sale  or  transportation  for  in- 
terstate or  foreign  commerce  any  meat  or  meat  food  products 
which  are  diseased,  unsound,  unhealthful,  unwholesome  or 
otherwise  unfit  for  human  food,  knowing  that  such  products 
are  intended  for  human  consumption,  shall  be  guilty  of  a  mis- 
demeanor and  punishable  by  fine  of  not  exceeding  $10,000.00  or 
imprisonment  for  not  exceeding  one  year,  or  both,  and  provided 
also  that  the  secretary  may  maintain  the  inspection  provided 
for  at  any  slaughtering  or  similar  establishment  notwithstand- 
ing that  the  persons  operating  the  same  may  be  retail  butchers 
and  retail  dealers  or  farmers. 

Expenses. — Three  million  dollars  are  appropriated  for  the 
expenses  of  inspection  provided  by  the  Act. 

Hepburn  Act  Amending  the  Interstate  Commerce  Act  and 

Elkins  Act. 

By  an  act  approved  June  29,  1906,  commonly  called  the  Hep- 
burn Act,  the  Interstate  Commerce  Act  of  Feb.  4,  1887,  is 
amended  and  enlarged  and  the  powers  of  the  Interstate  Com- 
merce Commission  greatly  increased,  and  the  Elkins  Act  of 
Feb.  19,  1903,  is  also  amended  and  made  more  stringent. 

Pipe  Lines,  Express  and  Sleeping  Car  Companies  Included. 
— Section  1  of  the  Interstate  Commerce  Act  is  enlarged  so  as  to 
apply  to  any  corporation  or  person  engaged  in  the  transpor- 
tation of  oil  or  other  commodity,  except  water  or  gas,  by  means 
of  pipe  lines,  either  wholly  or  partly  by  railroad  or  water,  who 
are  declared  to  be  common  carriers,  and  to  any  common  car- 
rier, specifically  including  express  companies  and  sleeping  car 
companies,  engaged  in  the  transportation  of  passengers  or  prop- 
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vrty  wholly  by  railroad,  or  by  railroad  and  water  when  both 
are  used  under  a  common  control  or  arrangement  for  a  contin- 
uous carriage,  not  only  in  interstate  and  foreign  commerce,  as 
specified  in  the  Interstate  Commerce  Act,  but  also  in  commerce 
within  a  territory.    (Section  1.) 

The  term  "railroad"  is  enlarged  so  as  to  include  not  only 
all  bridges  and  ferries  and  the  road  in  use  by  any  operating 
corporation,  as  heretofore,  but  also  all  switches,  spurs,  tracks, 
terminal  facilities,  freight  depots,  yards  and  grounds.  (Sec- 
tion 1.) 

The  term  "transportation"  is  enlarged  so  as  to  include 
ears  and  other  vehicles,  all  instruments  and  facilities  of  ship- 
ment or  carriage,  irrespective  of  ownership  or  any  contract  for 
their  use,  and  all  services  in  connection  with  the  receipt,  de- 
livery, elevation,  transfer,  ventilation,  refrigeration,  icing  and 
handling  of  property  transported.    (Section  1.) 

Carrier's  Duty  to  Furnish  Transportation,  Establish  Through 
Routes  and  Just  and  Reasonable  Rates. —  In  addition  to  the 
former  general  provision  that  all  charges  for  any  service  ren- 
dered in  transportation  shall  be  "just  and  reasonable,"  every 
carrier  subject  to  the  Act  (hereinafter  designated  as  the  car- 
rier) is  required  "to  provide  and  furnish  such  transportation 
upon  reasonable  request  therefor,  and  to  establish  through 
routes  and  just  and  reasonable  rates  applicable  thereto."  (Sec- 
tion 1.) 

Limitation  of  Free  Passes  and  Penalty  for  Violation. — No 
carrier  shall,  after  January  1,  1907,  directly  or  indirectly,  give 
any  interstate  free  pass  or  transportation  for  passengers,  except 
to  its  employes  and  their  families,  its  officers,  agents,  surgeons, 
physicians  and  attorneys-at-law,  and  to  ministers,  traveling 
secretaries  of  railroad  Young  Men's  Christian  Associations,  in- 
mates of  hospitals  and  charitable  institutions,  persons  exclu- 
sively engaged  in  charitable  work,  indigent,  destitute  and 
homeless  persons,  and  such  persons  when  transported  by  char- 
itable societies  or  hospitals  and  necessary  agents  employed  in 
such  transportation,  inmates  of  Soldiers'  and  Sailors'  Homes 
and  boards  of  managers  of  such  Homes,  necessary  care-takers 
of  live  stock,  poultry  and  fruit,  employes  on  sleeping  cars  and 


Digitized  by  Google 


BAR  ASSOCIATION  OF  TENNESSEE  99 

express  cars,  linemen  of  telephone  and  telegraph  companies, 
railway  mail  service  employes,  postoffice  inspectors,  newsboys 
on  train,  baggage  agents,  witnesses  attending  any  legal  inves- 
tigation in  which  the  carrier  is  interested  and  persons  injured 
in  wrecks  and  their  attending  physicians  and  nurses ;  provided 
"  that  carriers  are  not  prohibited  from  the  interchange  of  passes 
for  their  officers,  agents  and  employes  and  their  families,  nor 
from  carrying  passengers  free  in  cases  of  general  epidemic  or 
other  calamitous  visitation.     (Section  1.) 

Any  carrier  violating  this  provision  or  any  person  unlaw- 
fully using  such  free  transportation  shall  be  guilty  of  a  mis- 
demeanor and  subject  to  a  penalty  of  not  less  than  $100.00  nor 
more  than  $2,000.00  for  each  offence.    (Section  1.) 

Railroads  Forbidden  to  Transport  their  Own  Product  for 
Use  of  Others— It  is  made  unlawful,  after  May  1,  1908,  for 
any  railroad  company  to  transport  in  interstate  commerce  or 
to  any  foreign  country  any  article  other  than  timber  and  its 
manufactured  products,  manufactured,  mined  or  produced  by 
it,  or  under  its  authority,  or  owned  by  it,  in  whole  or  in  part, 
or  in  which  it  has  any  interest,  except  articles  for  its  own  use 
in  the  conduct  of  its  business.    (Section  1.) 

Connections  With  Lateral  Lines  and  Private  Side  Tracks. — 
Any  carrier,  upon  the  application  of  any  lateral  line  of  railroad, 
or  of  any  shipper  tendering  interstate  traffic,  is  required  to  con- 
struct and  operate,  upon  reasonable  terms,  a  switch  or  connec- 
tion with  any  lateral  line  or  private  side  track  where  such  con- 
nection is  both  reasonably  practicable  and  safe,  and  to  furnish 
cars  for  such  traffic  without  discrimination ;  and  if  any  carrier 
fails  to  install  and  operate  such  connection  on  written  applica- 
tion by  any  shipper,  he  may  make  complaint  to  the  Interstate 
Commerce  Commission,  which  shall  determine  as  to  the  safety, 
practicability,  justification  and  reasonable  compensation,  and 
may.  make  an  order  directing  the  carrier  to  comply  with  such 
provision,  which  shall  be  enforced  as  all  other  orders  of  the 
commission  except  those  for  the  payment  of  money.  (Sec- 
tion 1.) 

Public  Schedules  of  Rates. — Section  6  of  the  Interstate  Com- 
merce Act  is  amended  as  follows: 
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Every  carrier  shall  file  with  the  Commission  and  print  and 
keep  open  to  public  inspection  schedules  showing  not  only 
the  rates,  fares  and  charges  for  transportation  between  differ- 
ent points  on  its  own  route,  as  heretofore,  but  also  between  all 
points  on  any  through  route,  when  a  joint  rate  has  been  estab- 
lished, or  if  not,  its  separate  rate  applied  to  such  through  trans- 
portation ;  and  such  schedules  shall  state,  in  addition  to  former 
requirements,  all  terminal  storage  and  icing  charges  and  other 
charges  which  the  Commission  may  require,  all  privileges  and 
facilities  granted  and  any  rules  and  regulations  in  any  wis-.' 
affecting  the  value  of  the  service  rendered.    (Section  2.) 

Thirty  Days'  Notice  of  Change  in  Published  Rates. — The 
former  provisions  requiring  ten  days'  notice  of  any  advance 
and  three  days'  notice  of  any  reduction  in  rates  is  changed  to 
i\  general  provision  that  no  change  shall  be  made  in  any  rate  or 
charge,  joint  or  otherwise,  except  after  thirty  days'  notice  to 
the  Commission  and  like  posted  notice  to  the  public ;  provided 
that  the  Commission  may  allow  changes  upon  less  notice  or 
modify  the  requirements  as  to  posting  and  filing  of  tariffs, 
either  in  particular  instances  or  by  a  general  order  applicable 
to  special  conditions.    (Section  2.) 

Compliance  Required  with  Published  Rates. — No  carrier  shall 
engage  in  the  transportation  of  passengers  or  property  unless 
the  rates  and  charges  have  been  filed  and  published,  or  demand 
or  collect  different  compensation  from  the  published  tariff,  or 
remit  or  refund  any  portion  thereof,  or  extend  to  any  shipper 
or  person  any  privilege  in  transportation  not  specified  in  the 
tariff,  except  facilities  given  to  military  traffic  at  the  request  of 
the  President,  in  time  of  war.    (Section  2.) 

Rebates  Further  Punishable  by  Imprisonment. — Section  1  of 
the  Elkins  Act  is  amended  so  as  to'  provide  not  only  that  any 
carrier  or  shipper  who  shall  knowingly  offer  or  grant  or  solicit 
or  receive  any  unlawful  rebate,  concession  or  discrimination, 

# 

shall  be  punished  by  a  fine  of  not  less  than  $1,000.00  nor  more 
than  $20,000.00,  as  heretofore,  but  also  that  any  person,  or 
officer  or  director  of  any  corporation  subject  to  the  act,  or 
receiver,  trustee,  lessee,  agent  or  person  acting  for  such  cor- 
poration, convicted  of  such  offense,  shall,  in  addition  to  such 
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fine,  be  liable  to  imprisonment  in  the  penitentiary  for  not  ex- 
ceeding two  years,  or  to  both  such  fine  and  imprisonment. 
(Section  2.) 

Receiver  of  Rebate  Further  Liable  to  Three-Fold  Forfeiture. 
— Any  person  or  company  delivering  property  for  interstate 
transportation  to  a  carrier  or  for  whom  as  consignor  or  con- 
signee, any  carrier  shall  transport  property  from  any  State  or 
Territory  or  the  District  of  Columbia  in  interstate  or  foreign 
commerce,  who  shall  knowingly,  by  any  means  or  device,  re- 
ceive from  such  carrier  any  money  or  other  valuable  considera- 
tion as  a  rebate  from  the  published  tariff,  shall  in  addition  to 
any  other  penalty  provided,  forfeit  to  the  United  States  three 
times  the  amount  of  the  money  and  of  the  value  of  the  other 
consideration  so  received;  and  the  Attorney  General  of  the 
l-nited  States,  whenever  he  has  reasonable  grounds,  shall  insti- 
tute in  any  Court  of  the  United  States  of  competent  jurisdiction, 
a  civil  action  to  collect  such  sum,  in  which  all  such  rebates 
or  other  considerations  received  for  six  years  may  be  included. 
(Section  2.) 

Commission  Authorized  to  Fix  a  Just  and  Reasonable  Maxi- 
mum Rate. — Sections  15  and  16  of  the  Interstate  Commerce  Act 
are  materially  amended,  such  amendments  constituting  the  cru- 
cial changes  made  by  the  new  Act. 

By  these  sections  of  the  original  Act  it  was  formerly  pro- 
vided that  if  the  Commission  found  that  the  Act  had  been  vio- 
lated or  damage  sustained,  it  should  cause  a  copy  of  its  report 
to  be  delivered  to  the  carrier,  with  a  notice  to  desist  from  such 
violation  or  make  reparation  (Section  13),  and  that  if  the 
carrier  failed  to  obey  the  order,  either  the  Commission  or  any 
interested  person  might  apply  by  petitiion  to  the  Circuit  Court 
of  the  United  States  and  the  matter  should  be  heard  and  de- 
termined by  the  Court  on  reasonable  notice  to  the  carrier,  the 
findings  of  fact  in  the  Commission's  report  to  be  prima  facie 
evidence  of  the  matters  therein  stated.    (Section  16.) 

Under  the  new  Act  these  sections  are  expended  and  greatly 
changed. 

The  Commission  is  empowered  and  required,  whenever  after 
hearing  a  .complaint  made  against  or  by  a  carrier,  it  is  of  the 
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opinion  that  any  rate  or  charge  demanded  or  collected  by  any 
carrier  for  the  transportation  of  persons  or  property,  or  any 
regulations  or  practices  of  the  carrier  affecting  such  rates,  "are 
unjust  and  unreasonable,  or  unjustly  discriminatory,  or  unduly 
preferential  or  prejudicial  or  otherwise  in  violation  of  any  of 
the  provisions  of  this  Act,  to  determine  and  prescribe  what  will 
be  the  just  and  reasonable  rate  or  rates,  charge  or  charges,  to 
be  thereafter  observed  in  such  case  as  the  maximum  to  be 
charged;  and  what  regulation  or  practice  in  respect  to  such 
transportation  is  just,  fair  and  reasonable  to  be  thereafter  fol- 
lowed," and  to  make  an  order  that  the  carrier  shall  desist  from 
such  violation,  and  not  thereafter  demand  or  collect  any  rate 
or  charge  in  excess  of  such  maximum,  and  conform  to  4he  reg- 
ulation or  practice  prescribed.    (Section  3.) 

Effect  of  Commission's  Order. — All  Orders  of  the  commis- 
sion, except  for  the  payment  of  money,  shall  take  effect  within 
such  reasonable  time,  not  less  than  thirty  days,  and  shall  con- 
tinue in  force  for  such  period,  not  exceeding  two  years,  as  shall 
be  prescribed  in  the  order,  unless  suspended,  modified  or  set 
aside  by  the  Commission  or  by  a  Court  of  competent  jurisdic- 
tion.   (Section  4.) 

Commission  Authorized  to  Apportion  Joint  Rate,  and  Estab- 
lish Through  Rates. — Whenever  carriers  fail  to  agree  among 
themselves  upon  the  apportionment  of  joint  rates  or  charges, 
the  Commission  may  after  hearing  make  a  supplemental  order 
prescribing  the  just  and  reasonable  proportion  of  such  joint 
rate  to  be  received  by  each  carrier.    (Section  4.) 

The  Commission  may,  also,  after  hearing  on  a  complaint, 
establish  through  routes  and  maximum  joint  rates  and  prescribe 
their  division,  and  the  terms  and  conditions  of  operating  such 
routes,  when  same  is  necessary  and  the  carriers  have  not  vol- 
untarily established  such  through  routes  and  joint  rates  and 
no  reasonable  or  satisfactory  through  route  exists,  and  this 
provision  shall  apply  when  one  of  the  connecting  carriers  is  a 
water  line.    (Section  4.) 

Commission  Authorized  to  Fix  Reasonable  Charge  for  Ser- 
vices Rendered  by  Shipper. — If  the  owner  of  any  property 
transported  renders  any  service  connected  therewith,  or  furn- 
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ishes  any  instrumentality  used  therein,  his  charge  shall  be  no 
more  than  is  just  and  reasonable,  and  the  commission  may  de- 
termine what  is  a  reasonable  charge  as  the  maximum  to  be 
paid  by  the  carrier  therefor  and  fix  the  same  by  appropriate 
order,  which  shall  be  enforced  as  the  orders  above  provided  for. 
(Section  4.) 

Service  of  Orders. — Every  order  of  the  Commission  shall  be 
forthwith  served  by  mailing  a  copy  to  any  one  of  the  principal 
officers  or  agents  of  the  carrier  at  his  usual  place  of  business; 
the  registry  mail  receipt  to  be  prima  facie  evidence  of  its  receipt 
in  due  course  of  mail.   (Section  5.) 

Forfeiture  for  Violation  by  Carrier  of  Commission's  Order. — 
Every  carrier,  its  agents  and  employes  shall  observe  and  com- 
ply with  such  orders  so  long  as  they  remain  in  effect,  and  any 
carrier,  officer,  representative  or  agent  of  a  carrier,  or  any 
receiver,  trustee,  lessee  or  agent  of  either  of  them,  who  know- 
ingly fails  or  neglects  to  obey  any  order  made  upon  the  fore- 
going provisions  shall  forfeit  to  the  United  States  the  sum  of 
$5,000.00  for  such  offence,  every  distinct  violation  to  be  a  sepa- 
rate offence,  and  in  case  of  a  continuing  violation  each  day  to 
be  deemed  as  a  separate  offence.    (Section  5.) 

Suit  to  Enforce  Forfeiture. — Such  forfeiture  shall  be  recov- 
erable in  a  civil  suit  brought  in  the  name  of  the  United  States 
in  the  district  where  the  carrier  has  its  principal  operating 
office,  or  in  any  district  through  which  its  road  runs,  and  shall 
be  prosecuted  by  the  district  attorney,  under  the  direction  of 
the  Attorney-General;  but  the  Commission  may,  with  the  con- 
sent of  the  Attorney-General,  employ  special  counsel  in  any 
proceeding  under  the  act,  paying  the  expense  out  of  its  own 
appropriation.    (Section  5.) 

The  Commission  Authorized  to  Award  Damages. — If  the 
Commission  shall  determine  that  any  complainant  is  entitled 
to  an  award  of  damages,  it  shall  make  an  order  directing  the 
carrier  to  pay  complainant  the  sum  to  which  he  is  entitled  on  or 
before  a  day  named.    (Section  5.) 

Suit  to  Enforce  Award  of  Damages. — If  the  carrier  does  not 
comply  with  such  order  within  such  time,  the  complainant,  or 
any  person  for  whose  benefit  such  order  was  made,  may  file  in 
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the  Circuit  Court  of  the  United  States  for  the  district  in  which 
he  resides,  or  in  which  is  located  the  principal  operating  office 
of  the  carrier,  or  through  which  the  road  of  the  carrier  runs, 

petition  setting  forth  the  causes  for  which  he  claims  damages 
and  the  order  of  the  Commission,  which  shall  proceed  as  other 
civil  suits  for  damages,  except  that  the  findings  and  order  of 
the  Commission  shall  be  prima  facie  evidence  of  the  facts  therein 
stated,  and  that  the  petitioner  shall  not  be  liable  for  costs  in 
the  Circuit  Court  nor  for  any  subsequent  costs  unless  they  ac- 
crue upon  his  appeal,  and  if  the  petitioner  finally  prevail,  he 
shall  be  allowed  a  reasonable  attorney's  fee,  to  be  fixed  as  part 
of  the  costs.    (Section  5.) 

All  complaints  for  the  recovery  of  damages  shall  be  filed  with 
the  Commission  within  two  years  from  the  time  the  cause  of 
action  accrues,  and  a  petition  for  the  enforcement  of  an  order 
for  the  payment  of  money  shall  be  filed  in  the  Circuit  Court 
within  one  year  from  the  date  of  the  order ;  provided,  that 
claims  accrued  prior  to  the  passage  of  the  Act  may  be  presented 
within  one  year.    (Section  5.) 

In  such  suits  all  parties  in  whose  favor  the  Commission  may 
have  made  an  award  for  damages  by  a  single  order  may  be 
joined  as  plaintiffs,  and  all  of  the  carriers  parties  to  such  order 
as  defendants,  and  such  suit  may  be  maintained  in  any  district 
where  any  of  such  joint  plaintiffs  could  maintain  such  suit 
against  any  of  such  joint  defendants;  and  service  of  process 
against  any  defendant  not  found  in  such  district  may  be  made 
in  any  district  where  such  defendant  has  its  principal  operating 
office.  The  judgment  may  be  in  favor  of  any  plaintiff  against 
the  defendant  liable  to  him.    (Section  5.) 

Suits  to  Enforce  Orders  of  the  Commission  Other  than  for 
the  Payment  of  Money. — If  any  carrier  fails  to  obey  any  order 
of  the  Commission  other  than  for  the  payment  of  money,  while 
the  same  is  in  effect,  any  party  injured  thereby,  or  the  Com- 
mission in  its  own  name,  may  apply  to  the  Circuit  Court  of  the 
district  where  such  carrier  has  its  principal  operating  office, 
or  in  which  the  disobedience  of  such  order  happened,  for  its 
enforcement,  by  a  petition  which  shall  be  served  upon  the 
carrier  as  the  Court  may  direct,  and  the  Court  shall  prosecute 


Digitized  by  Google 


BAR  ASSOCIATION  OF  TENNESSEE 


105 


such  inquiries  and  make  such  investigations,  through  such 
means  as  it  shall  deem  needful  in  the  ascertainment  of  the 
facts  at  issue  or  which  may  arise  upon  the  hearing.  If  it  ap- 
pears that  the  order  was  regularly  made  and  duly  served,  and 
that  the  carrier  is  in  disobedience  the  Court  shall  enforce 
obedience  by  a  writ  of  injunction,  or  other  proper  process,  man- 
datory or  otherwise,  to  restrain  such  carrier,  its  officers,  agents 
or  representatives  from  further  disobedience  of  such  order  or 
to  enjoin  obedience  of  the  same;  and  in  the  enforcement  of 
such  process,  shall  have  those  powers  ordinarily  exercised  in 
compelling  obedience  to  its  writs  of  injunction  and  mandamus. 

Prom  any  action  upon  such  petition  an  appeal  shall  lie  by 
either  party  to  the  Supreme  Court  of  the  United  States  and  in 
such  court  the  case  shall  have  priority  over  all  other  causes 
except  criminal  causes,  but  such  appeal  shall  not  vacate  or  sus- 
pend the  order  appealed  from.    (Section  5.) 

Venue  of  Suits  Against  the  Commission. — The  venue  of  suits 
brought  in  any  of  the  Circuit  Courts  of  the  United  States 
against  the  Commission,  to  enjoin,  set  aside,  annul,  or  suspend 
any  of  its  orders  or  requirements,  shall  be  in  the  district  where 
the  carrier  against  whom  such  order  was  made  has  its  principal 
operating  office  and  may  be  brought  at  any  time  after  such 
order  is  promulgated,  and  if  made  against  two  or  more  carriers 
then  in  the  district  where  any  of  said  carriers  has  its  principal 
operating  office,  "and  if  the  carrier  has  its  principal  operat- 
ing office  in  the  District  of  Columbia  then  the  venue  shaU 
be  in  the  district  where  said  carrier  has  its  principal  office": 
and  "jurisdiction  to  hear  and  determine  such  suits  is  vested 
in  such  courts."    (Section  5.) 

Hearing  as  to  Injunction. — No  injunction,  interlocutory  order 
or  decree  suspending  or  restraining  the  enforcement  of  an 
order  of  the  Commission  shall  be  granted  except  on  hearing 
after  not  less  than  five  days'  notice  to  the  Commission.  (Sec- 
tion 5.) 

Appeal  from  Injunction  Orders. — An  appeal  may  be  taken 
from  any  interlocutory  order  or  decree  granting  or  continuing 
an  injunction  in  any  suit,  if  taken  within  thirty  days,  but  shall 
lie  only  to  the  Supreme  Court  of  the  United  States  and  shall 
there  take  like  precedence.    (Section  5.) 
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Writs  of  Mandamus  Authorized. — The  Circuit  and  District 
Courts  of  the  United  States  are  given  jurisdiction  upon  applica- 
tion of  the  Attorney  General  at  the  request  of  the  Commission, 
to  issue  writs  of  mandamus  commanding  any  common  carrier 
to  comply  with  the  provisions  of  the  Interstate  Commerce  Act, 
or  any  amendmenf  thereto.    (Section  7.) 

Expediting  Suits. — The  provisions  of  the  Act  of  February  11, 
1903,  to  expedite  suits  in  equity  are  made  applicable  to  all  such 
suits,  including  the  hearing  on  an  application  for  a  preliminary 
injunction  and  also  to  any  proceeding  in  equity  to  enforce  any 
order  of  the  Commission,  or  any  of  the  provisions  of  the  Inter- 
state Commerce  Act,  or  its  amendments.    (Section  5.)  - 

Schedules  and  Reports  as  Prima  Facie  Evidence. — The  copies 
of  schedules  arid  tariffs  of  rates,  fares  and  charges,  and  of  all 
contracts  or  arrangements  between  common  carriers  filed  with 
the  Commission  and  the  statistics  and  figures  contained  in  the 
annual  reports  made  by  carriers  to  the  Commission  shall  be 
preserved  as  public  records  in  the  custody  of  its  secretary  and 
received  as  prima  facie  evidence  for  the  purpose  of  investiga- 
tions by  the  Commission  and  in  all  judicial  proceedings,  and 
copies  or  extracts  certified  by  the  secretary  under  its  seal  shall 
he  received  in  evidence  with  like  effect  as  the  originals 
(Section  5.) 

Annual  and  Special  Reports  of  Carriers ;  Forms  or  Accounts 
and  Records  and  Penalties. — Section  20  of  the  Interstate  Com- 
merce Act,  relating  to  the  annual  reports  made  to  the  Commis- 
sion by  carriers,  is  amended  so  as  to  require  that  such  reports 
shall  also  show,  in  addition  to  the  details  formerly  required, 
"the  accidents  to  passengers,  employes,  and  other  persons,  and 
the  causes  thereof,''  shall  cover  the  twelve  months  ending  June 
30th  of  each  year,  and  shall  be  made  under  oath  and  filed  with 
the  Commission  by  the  30th  day  of  the  following  September; 
to  provide  a  forfeiture  of  $100.00  for  each  day  of  default  in 
filing  such  report  .or  failing  to  give  specific  answers  therein; 
to  authorize  the  Commission  to  require  carriers,  under  like 
penalty,  to  file  monthly  reports  of  earnings  and  expenses,  or 
special  reports ;  to  authorize  the  Commission  to  prescribe  forms 
of  all  accounts  and  records  kept  by  carriers  of  the  movement 
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of  traffic,  as  well  as  of  receipts  and  expenditures  of  money ;  to 
make  it  unlawful  to  keep  any  other  accounts  and  reports;  to 
provide  in  case  of  the  carrier's  failure  to  keep  its  accounts  and 
records  as  required,  a  forfeiture  of  $500.00  for  each  day's  con- 
tinuance of  such  offence ;  and  to  make  the  keeping  of  false  and 
imperfect  records  and  accounts,  or  their  destruction  or  mutila- 
tion a  misdemeanor,  punishable  by  a  fine  of  not  less  than  $1,- 
000.00  nor  more  than  $3,000.00  or  imprisonment  for  not  less 
than  one  year  nor  more  than  two  years,  or  both.    (Section  7.) 

Special  Examiners — The  Commission  is  authorized  to  employ 
special  agents  or  examiners,  with  power  to  administer  oaths 
and  receive  evidence ;  and  any  examiner  who  divulges  any  in- 
formation coming  to  his  knowledge  in  the  course  of  such  exam- 
ination, except  as  directed  by  the  commission  or  by  the  Court, 
is  subject  to  a  fine  of  not  more  than  $5,000.00  or  imprisonment 
for  not  exceeding  two  years,  or  both. 

Liability  for  Loss  or  Injury  on  Other  Lines. — Any  carrier 
receiving  property  for  transportation  in  interstate  commerce 
shall  issue  a  receipt  or  bill  of  lading  therefor,  and  shall  be  liable 
to  the  holder  for  any  loss  or  injury  to  such  property  caused 
by  it  or  any  carrier  over  whose  line  such  property  may  pass, 
and  no  contract,  receipt,  rule  or  regulation  shall  exempt  such 
carrier  from  such  liability;  but  the  carrier. issuing  such  bill  of 
lading  shall  be  entitled  to  recover  from  the  carrier  on  whose 
line  the  loss  or  injury  was  sustained,  such  amount  as  it  shall  be 
required  to  pay  the  owner.    (Section  7.) 

Increase  in  Number  of  Commission. — The  Interstate  Com- 
merce Commission  is  enlarged  so  as  to  consist  of  seven  members 
holding  for  terms  of  seven  years  each,  at  an  annual  compensa- 
tion of  $10,000.00 ;  not  more  than  four  of  the  Commissioners  to 
be  appointed  from  the  same  political  party.    (Section  8.) 

Witnesses  and  Testimony. — All  existing  laws  relating  to  the 
attendance  of  witnesses  and  the  production  of  evidence  and 
compelling  of  testimony  under  the  Interstate  Commerce  Act 
and  its  amendments,  shall  apply  to  any  and  all  proceedings 
and  hearings  under  this  act.    (Section  9.) 

Repeal  of  Other  Acts,  Pending  Suits. — All  laws  in  conflict 
with  the  provisions  of  this  act  repealed;  but  the  amendments 
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made  shall  not  affect  causes  now  pending,  which  shall  be  pros- 
ecuted to  a  conclusion  in  the  manner  heretofore  prescribed. 
(Section  10.) 

Date  of  Taking  Effect. — By  joint  resolution  approved  June 
30,  1906,  this  Act  is  to  take  effect  sixty  days  after  its  passage. 


From  the  extended  debate  over  the  provisions  of  this  Act 
in  the  Senate  of  the  United  States,  in  which  Constitutional  argu- 
ments of  great  force  were  presented  by  distinguished  lawyers 
in  a  manner  worthy  of  that  high  forum,  it  is  evident  that  in 
its  enforcement  there  will  be  presented  for  determination  ques- 
tions of  the  greatest  moment. 

A  settlement  of  these  weighty  questions  will  undoubtedly 
be  made  at  an  early  date  by  that  august  tribunal  which  consti- 
tutes the  sure  bulwark  of  law  and  order  and  liberty  under  the 
Constitution,  administering  justice  between  the  Nation,  the 
State  and  the  citizen  with  equal  and  exact  regard  for  the 
rights  of  each,  and  to  whose  impartial  determination  every 
lawyer  and  lover  of  his  country  may  with  confidence  submit 
the  momentous  issues  that  are  involved. 
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A  REVIEW  OF  COLEMAN  vs.  THE  STATE 

OF  TENNESSEE. 


BY  J.  B.  HEISKELL. 

Coleman,  the  defendant,  was  an  enlisted  soldier  in  active 
service  of  the  United  States  in  the  Civil  War.  On  the  25th  of 
October,  1865,  he  committed  a  wanton  murder  on  a  citizen  of 
Tennessee,  Mourning  Ann  Bell,  within  the  territory  of  that 
State,  then  occupied  by  the  Federal  forces,  within  their  mili- 
tary lines,  and  within  the  civil  jurisdiction  of  the  military  gov- 
ernment. 

Coleman  was  tried  by  court  martial  and  condemned  to  death, 
but  the  sentence  was  not  executed. 

The  war  being  ended,  in  1876  he  was  indicted  in  the  State 
Court  for  the  same  murder  and  condemned  to  death.  From  this 
judgment  he  appealed  to  the  Supreme  Court  of  Tennessee, 
where  the  judgment  was  affirmed.  Pending  the  appeal  the  de- 
fendant was  brought  by  writ  of  habeas  corpus  before  the  Circuit 
Court  of  the  United  States  and  ordered  to  be  discharged.  This 
order  was  presented  to  the  Supreme  Court  of  Tennessee  and 
held  to  be  a  nullity  for  want  of  authority  in  that  United  States 
Court  to  make  it.  The  case  was  then  taken  to  the  Supreme 
Court  of  the  United  States  where  it  was  held  that  the  order  of 
the  Circuit  Court  was  valid. 

It  was  then,  as  now,  a  settled  principle  of  law  that  a  person 
by  the  same  act  may  commit  an  offense  against  the  State  and 
against  the  United  States,  and  that  each  may  punish  him  for 
the  breach  of  its  own  law,  without  violation  of  the  Constitution, 
which  forbids  him  to  be  twice  put  in  jeopardy.  This  therefore 
was  not  in  the  way  of  the  State  proceeding  against  him. 

It  was  conceded  and  expressly  decided  by  the  Court  that  the 
power  to  punish  the  soldier  in  active  service  by  the  court  mar- 
tial was  not  exclusive  of  the  right  of  the  State  to  punish  him 
for  the  same  offense,  if  the  State  was  adhering  to  the  United 
States  in  the  war.  But  it  was  held  that  this  power  was  exclu- 
sive where  the  offense  was  committed  in  a  hostile  State  occupied 
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by  the  United  States  forces  under  a  military  Governor,  on  the 
ground  that  this  was  enemy's  country. 

And  this  exclusion,  to  protect  the  defendant,  must  have 
operated  not  only  on  the  inimical  civil  authority  of  the  State 
pending  the  war,  but  on  the  friendly  authorities  of  the  recon- 
structed State  when  the  normal  relations  had  been  restored. 

This  result  was  not  produced  by  any  provision  in  the  act  of 
Congress  to  punish  soldiers  for  crime,  for  the  words  of  the  act 
did  not  in  any  wise  discriminate  between  states  in  harmony 
with,  and  those  in  opposition  to  the  United  States.  The  only 
allusion  this  part  of  the  act  of  Congress  made  to  States  was  to 
make  the  law  of  the  State  the  measure  of  the  penalty  inflicted 
for  the  several  offences  enumerated,  among  which  was  murder. 
The  question 'is  therefore  by  the  decision,  put  upon  the  foot- 
ing that  it  depends  upon  the  fact  of  enemy's  country  as  the 
locus  in  quo  of  the  crime. 

The  question  was  undoubtedly  difficult  of  solution  but  it 
seems  to  me  that  it  does  admit  of  proof  that  the  decision  of  that 
high  Court  was  reached  by  a  course  of  reasoning  that  is  demon- 
strably incorrect  and  on  several  distinct  grounds : 

1st.  The  writ  of  habeas  corpus  in  such  a  case,  was  not 
authorized  by  any  act  of  Congress. 

2d.  The  act  of  Congress  made  no  distinction  between  States 
as  to  the  status  and  jurisdiction  of  the  Military  forces  over 
the  offences  named. 

3d.  The  results  of  Military  occupation  by  a  hostile  power 
upon  the  laws  of  an  occupied  Country  deduced  from  the  decis- 
ion of  the  Supreme  Court  in  the  case  of  The  Exchange,  7 
Cranch,  are  not  properly  deducible  from  the  decision  in  that 
ease  or  its  reasoning. 

4th.    The  matter  is  political  and  diplomatic  and  not  judicial. 
5th.  The  position  of  the  State  of  Tennessee  in  1874,  was  that 
of  victor  in  a  civil  war,  and  not  that  of  a  vanquished  party. 

In  Coleman  vs.  Tennessse,  97  U.  S.,  509 ;  the  Court  said :  " The 
act  of  1863,  March  3d,  does  not  make  jurisdiction  of  the  Military 
tribunals  exclusive  of  that  of  the  State  Courts.  Previous  to  its 
enactment,  the  offences  designated  were  punishable  by  the 
State  Courts,  and  it  contains  no  words  indicating  an  intention 
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on  the  part  of  Congress  to  take  from  them  the  jurisdiction  in 
this  respect,  which  they  had  always  exercised  *  *  *  No 
such  intention  should  be  ascribed  to  Congress  in  the  absence, 
of  clear  and  direct  language  to  that  effect  »  *  *  No  such 
exclusive  jurisdiction  is  ("by  that  act"),  invested  in  Military 
tribunals  mentioned.  No  public  policy  would  have  been  sub- 
served by  investing  them  with  such  jurisdiction,  and  many 
reasons  may  be  suggested  against  it.  Persons  in  the  military 
service  could  not  have  been  taken  from  the  army  by  the  process 
of  the  State  Courts  without  the  consent  of  the  Military  authori- 
ties, and  therefore  no  impairment  of  this  efficiency  could  arise 
from  the  retention  of  jurisdiction  by  the  State  Courts,  to  try 
the  offences  *  *  *  *  Interference  with  the  army  would 
thus  have  been  impossible,  and  offences  committed  by  soldiers, 
discovered  after  the  army  had  marched  to  a  distance  *  *  *or 
discovered  after  the  war  was  over  and  the  army  disbanded, 
would  not  go  unpunished." 

This  matter  quoted  from  the  Coleman  opinion,  is  used  by  the 
Court  to  avoid  giving  to  the  act  of  Congress  an  effect  in  the 
loyal  states,  which  would  be  calculated  to  antagonize  their  view 
of  State's  rights,  but  it  puts  upon  the  Court  the  absolute  neces- 
sity of  deriving  the  exclusive  right  of  the  Military,  from  the 
laws  of  war,  and  admits  the  uselessness  of  implying  such  effect. 

For  this  purpose  they  use  the  argument  of  C.  J.  Marshal,  in 
The  Exchange,  7  Cranch,  as  'the  basis  of  the  argument  from 
which  the  conclusion  is  drawn. 

The  ease  of  The  Exchange  involved  the  right  of  a  private 
person  to  proceed  in  the  Circuit  Court  of  the  United  States 
fi gainst  a  schooner,  "The  Exchange,"  a  French  ship  of  war,  on 
the  allegation  that  she  belonged  to  the  claimant;  had  been  cap- 
tured by  the  French,  contrary  to  the  law  of  nations,  and  was 
still  the  property  of  claimant. 

The  Supreme  Court  of  the  United  States  held  that  she  was 
exempt  from  seizure  and  ordered  her  release. 

The  case  involved  no  right  or  law  of  a  state,  but  only  those 
of  the  United  States  as  a  nation,  and  the  claimants  as  already 
stated,  sued  in  a  United  States  Court. 

The  Court,  Marshal  C.  J.  delivering  the  opinion  says:  "It 
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seems  to  the  Court,  to  be  a  principle  of  public  law,  that  na- 
tional ships  of  war,  entering  the  port  of  a  friendly  power  open 
for  its  reception,  are  to  be  considered  as  exempted  by  the  con- 
sent of  that  power  from  its  jurisdiction." 

"Without  doubt,  the  sovereign  of  the  place  is  capable  of 
destroying  this  implication.  lie  may  claim  and  exercise  juris- 
diction, either  by  employing  force,  or  by  subjecting  such  vessels 
to  the  ordinary  tribunals.  But  until  such  power  is  exerted  in 
a  manner  not  to  be  misunderstood,  the  sovereign  cannot  be 
considered  as  having  imparted  to  its  ordinary  tribunals  a 
jurisdiction,  which  it  would  be  a  breach  of  faith  to  exercise. 

Those  general  statutory  provisions  therefore,  which  are  de- 
scriptive of  the  ordinary  jurisdiction  and  the  judicial  tribunals, 
which  gives  an  individual  whose  property  has  been  wrested  from 
him,  a  right  to  claim  that  property  in  the  Courts  of  the  country 
in  which  it  is  found,  ought  not,  in  the  opinion  of  this  Court,  to 
be  so  construed  as  to  give  them  jurisdiction." 

"The  arguments  in  favor  of  this  opinion  which  have  been 
drawn  from  the  general  inability  of  the  judicial  power  to 
enforce  its  decisions  in  cases  of  this  description,  from  the  con- 
sideration that  the  sovereign  power  of  the  nation  is  alone 
competent  to  avenge  wrongs  committed  by  a  sovereign,  that 
the  questions  to  which  such  wrongs  give  birth  are  rather  of 
policy  than  of  law,  that  they  are  for  diplomatic  rather  than  legal 
cliscussian  are  of  great  weight,  and  merit  serious  attention.  But 
the  argument  has  already  been  drawn  to  a  length  which  forbids 
a  particular  examination  of  these  points."  The  Exchange  7th, 
Cranch  145. 

It  is  incredible  in  the  nature  of  things  that  a  sovereign  State 
in  allowing  the  troops  of  a  foreign  State  to  pass  through  her 
territory  abrogates  and  repeals  pro  tanto  any  laws  of  her  own, 
so  that  the  authority  of  that  State  no  longer  can,  under  anv 
exigency,  assume  or  exercise  any  jurisdiction  to  punish  an 
atrocity  of  any  member  of  that  alien  army,  and  the  court  does 
not  so  assert  in  the  Cranch  case. 

Of  course  comity  demands  that  no  interference  with  that 
army  shall  be  allowed  to  interrupt  their  free  passsage  or  the 
exercise  of  the  authority  of  its  officers  over  that  army  in  matters 
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even  of  life  or  death  to  the  soldiers.  But  it  is  impossible  to  com- 
prehend that  any  State  would  actually  subject  herself  to  an 
abject  surrender  of  alb  authority,  under  all  possible  contingen- 
cies, to  put  in  operation  her  judicial  machinery  to  deal  with 
an  atrocity  committed  by  a  soldier  of  that  force.  Suppose 
that  a  body  of  soldiers  should  mutiny  and  turn  to  marauding  in 
that  hospitable  territory  and  the  exigencies  of  that  army ;  the 
reverberation  of  the  guns  of  battle;  should  demand  their 
abandonment  of  any  pursuit  of  the  mutineers  —  it  is  conceiv- 
able that  any  sovereign  State  would  hesitate  to  arrest  and 
punish  crimes  committed  by  such  marauders.  Comity  might 
demand  an  offer  to  surrender  such  criminals  to  the  military 
power  of  their  own  country  —  but  comity  is  something  yielded 
not  of  strict  right.  Suppose  the  country  of  the  soldier  arrested 
declined  the  offer,  and  even  asked  the  hospitable  State  to  deal 
with  the  offenders  under  their  own  laws,  is  it  conceivable  that 
any  enlightened  government  would  reply  they  have  committed 
no  infraction  of  our  law,  our  law  was  non-existant,  abrogated, 
abolished,  as  to  them  nullified,  canceled,  destroyed  and  we 
have  no  right  to  say  that  a  law  which  did  not  exist  was  broken. 
Would  it  not  be  much  more  in  the  line  of  reason  to  construe  the 
act  of  consenting  to  the  passage  of  troops,  to  be  an  agreement 
to  allow  them  an  unmolested  passage  with  the  right  to  exercise 
all  the  powers  over  the  soldiery  that  they  would  have  at  home, 
without  an  absolute  surrender  of  powers  of  which  exigencies 
might  demand  the  exercise. 

On  the  theory  of  the  Coleman  decision  an  officer  or  person 
arresting  such  criminal  under  warrant  in  due  form,  would  be 
a  trespasser  and  the  act  would  authorize  the  soldier  to  kill  in 
resistance  of  his  unlawful  arrest.  The  civil  officer  would  be 
liable  for  damages  for  presuming  to  act  under  a  law  which 
was  null. 

The  most  wild  and  adventurous  courtesy  of  the  Spanish 
Hidalgo  might  imagine  such  a  surrender,  as  framable  in  un- 
meaning words  of  compliment,  but  no  sane  diplomat  would 
make  such  an  offer  or  expect  it. 

Besides  what  power  in  a  State  is  capable  of  renouncing  the 
obligation  of  a  law;  of  dispensing  with  a  law.    The  want  of 
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such  a  power  was  so  well  settled  in  England  by  the  declaration 
of  rights  and  the  bill  of  rights  that  I  believe  that  it  was  never 
inserted  in  American  constitutions  and  the  right  to  abrogate 
or  renounce  a  power  inherent  in  government  cannot  be  pre- 
sumed to  exist  in  any  civilized  country;  while  an  undertaking 
to  refrain  from  putting  in  active  and  aggressive  operation  the 
laws  of  the  State,  against  the  guests  of  the  State,  seems  entirely 
compatible  with  the  power  and  duty  of  that  executive  branch  of 
a  government  which  deals  with  foreign  affairs.  At  the  same 
time  since  the  exercise  of  such  power  is  sufficient  to  answer 
all  the  demands  of  comity  and  the  further  concession  is  wholly 
needless  and  possibly  dangerous  it  is  clearly  not  to  be  implied. 
Indeed  it  may  be  safely  stated  that  no  surrender  of  an  inherent 
power  of  a  free  State  can  ever  be  implied.  Certainly  there  is 
nothing  in  the  opinion  of  C.  J.  Marshall  in  the  Cranch  case, 
"The  Exchange,"  that  suggests  the  need  or  the  possibility  of 
any  such  implication.  That  opinion  on  the  contrary  clearly 
recognizes  the  continuing  power  of  the  occupied  State  to  vio- 
late its  promises  of  immunity. 

This  case  is  the  authority  on  which  the  Coleman  case  is  based, 
but  the  effect  deduced  goes  far  beyond  the  implication  in  the 
case  of  the  Exchange.  It  requires  instead  of  immunity  from 
the  exercise  of  jurisdiction  absolute  abrogation  of  the  power  to 
entertain  jurisdiction ;  elimination  of  the  law  creating  an 
offence  against  the  occupied  State  and  this  by  implication  and 
without  any  act  of  the  Legislature  of  the  occupying  State  the 
United  States  or  of  the  military  authority  thereof,  and  without 
any  conceivable  reason  why  such  consequence  should  be  im- 
plied from  a  hostile  more  than  from  a  permissive  occupation 
and  with  the  same  reason  against  it. 

The  only  difference  seems  to  be  in  the  case  of  passing  by 
permission  the  passing  body  has  no  authority  over  the  law 
of  the  land  and  that  in  the  case  of  hostile  occupation  the  in- 
vader possibly  has  the  power  to  legislate  for  the  occupied 
territory  and  possibly  to  divest  the  occupied  territory  of  any 
right  to  regard  itself  as  an  existing  entity  or  as  possessing  any 
independent  authority  to  be  offended  against. 

In  a  State  of  savagery  such  a  result  might  seem  natural,  but 
not  to  a  people  in  an  age  of  civilization.    But  here  was  no 
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statute  of  the  United  States  which  purported  to  authorize  such 
action  and  no  action  by  any  military  authority.   It  is  left  to 
.  be  implied  by  the  Court. 

Is  the  act  of  an  invader  the  exertion  of  physical  power  or 
the  exercise  of  a  strictly  legal  function?  The  law  of  nations 
recognizes  facts.  It  is  a  deduction  from  what  exists.  It  can 
say  that  an  invader  has  the  power  to  prevent  a  conquered  prov- 
ince or  country  from  interfering  with  military  operations,  and 
its  control  is  physically  supreme,  but  it  cannot  say  that  a  mere 
invader  can  change  permanently  the  law  of  the  province  or 
State.  That  may  be  done  by  treaty  at  the  end  of  the  war  if 
the  occupier  succeeds  or  by  legislation  if  the  country  is  reduced 
to  subjection,  but  it  does  not  assume  that  military  methods  are 
constitutional  or  legal  in  the  ordinary  sense. 

Neither  Congress,  nor  the  President,  nor  the  United  States 
Courts,  nor  can  the  three  combined,  nor  anything  short  of  an 
amendment  to  the  Constitution  of  the  United  States  repeal  a 
law  of  Tennessee  without  her  consent.  Physical  force  can  sus- 
pend its  power  as  against  military  prohibition,  to  execute  the 
law  and  so  far  the  law  of  nature  and  of  nations  concur,  but 
neither  can  rationally  assert  that  might  makes  right,  in  the 
sense  that  it  makes  it  constitutional  or  legal  or  ethically  obliga- 
tory in  the  ordinary  acceptation  of  those  terms.  "Inter  arma 
leges  silent"  is  true  as  a  physical  fact,  but  military  force  does 
no  more  than  suspend  the  power  to  execute  the  functions  of 
the  Courts.  It  repeals  no  laws  and  extinguishes  no  right.  The 
laws  of  war  do  recognize  the  power  of  an  invader  to  dic- 
tate terms  to  an  occupied  province  or  State  enforcible  so 
long  as  his  occupation  continues  and  its  force  maintains  itself, 
but  upon  his  evacuation  it  is  not  the  perfection  of  reason  to 
assert  that  the  once  occupied,  now  evacuated  country,  is  bound 
to  execute  the  edicts,  decrees  or  judgments  of  the  late  invader. 

Treating  of  the  decree  of  a  prize  Court  in  Mexico,  which  the 
President  of  the  United  States  assumed  to  create  as  an  act  of 
military  power  during  our  military  occupation  of  that  country 
the  Supreme  Court  of  the  United  States  held  the  decree  void, 
and  said,  martial  law  is  the  law  of  the  moment  and  of  the 
bayonet.  Its  stability  is  limited  by  the  one,  its  authority  by  the 
other,  Jeeker  vs.  Montgomery,  13  How.  498. 
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The  result  of  a  promise,  express  or  implied,  and  the  implica- 
tion from  force,  is  essentially  different.  The  implied  friendly 
permission  is  a  continuing  obligation,  in  point  of  time,  beyond 
the  passing  of  the  occasion  which  gives  rise  to  it.  The  implica- 
tion from  force,  is  unwilling  submission  to  superior  power,  as 
long  as  the  vis  major  continues.  Obedience  to  force  ceases 
when  compulsion  is  withdrawn,  it  does  not  result  therefore, 
a  fortiori,  that  the  same  result  is  produced  by  the  two.  Force 
may  be  the  stronger  reason  while  it  lasts,  but  the  obligation  is 
different  in  nature  and  in  motive.  The  conclusion  is  therefore 
a  non  scquitcr. 

A  man  pays  an  honest  debt  from  a  feeling  entirely  different 
and  unlike  that  which  he  hands  over  a  like  amount  to  a  robber 
who  has  the  drop  on  him.  If  he  chances  to  get  the  drop  on  the 
robber  or  if  aid  comes,  no  scruple  prevents  him  from  regaining 
his  purse. 

We  use  the  name,  "United  States,"  in  two  different  senses. 
We  apply  it  usually  to  the  three  departments  at  Washington, 
which  perform  the  national  functions  —  Congress,  the  Execu 
tive  and  the  Judiciary.  Again  we  use  it  to  include  the  States 
with  their  reserved  rights  as  well  as  the  other,  making  up  the 
whole  composite  UNION  and  composing  the  whole  nation,  I 
propose  to  use  the  words  United  States  in  this  paper  in  the 
first  of  these  senses  and  the  word  Union  to  indicate  the  whole 
composite  nation. 

The  government  of  a  nation  and  its  laws  consists  of  two 
classes  of  functions  and  laws  —  national  and  local.  The  laws 
of  a  nation  include  both.  In  ordinary  governments  these  are 
concentrated  in  a  central  authority.  In  our  composite  govern- 
ment the  laws  of  the  State  cover  the  local  branch  or  depart- 
ment, and  the  laws  of  the  United  States,  the  remainder;  and  the 
two  constitute  the  laws  of  the  United  States  in  the  sense  of  the 
Union.  In  this  sense  the  laws  of  the  States  are  as  much  the 
laws  of  the  United  States  as  the  laws  of  Congress.  Each  are 
the  laws  of  the  Union  and  not  of  a  subordinate  part  but  of  co- 
ordinate departments. 

Tennessee  is  a  department  of  the  United  States,  not  as  the 
judicial  department  is,  but  a  territory  set  apart,  a  department, 
with  complete  local  autonomy.    The  laws  of  Tennessee  for  the 
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purposes  of  this  argument  are  as  much  laws  of  the  United 
States,  in  the  sense  of  the  complete  and  complex  Union,  com- 
posed of  States  and  Federal  components,  forming  together  a 
national  body,  as  the  law  of  France  in  force  in  every  depart- 
ment is  the  law  of  each  department  and  of  the  nation,  and  the 
Courts  of  Tennessee  were  in  the  Coleman  case  enforcing  the 
law  of  the  Union  in  exactly  the  same  sense  as  the  Courts  of  a 
department  in  France  would  have  been  in  a  like  case,  with  this 
difference  only,  that  in  France  the  central  authority  had  the 
right  to  control  the  prosecuting  officers  of  the  local  Courts, 
whereas  here  the  State  is  the  supreme  department  of  the  Union 
designated  to  act  for  the  Union  with  no  control  deputed  to 
Congress,  or  to  the  executive,  or  judicial  branches  of  the  gov- 
ernment at  Washington  to  control  her  action.  Tennessee  was 
simply  executing  the  law  of  the  United  States. 

When  the  House  of  Representatives  judges  of  the  election 
of  its  own  members  it  exercises  a  function  of  the  United  States 
Government  which  no  other  body  can  exercise;  in  which  it  is 
supreme ;  subject  to  no  review  or  control,  Tennessee  in  her 
sphere  of  action  executes  a  function  of  the  United  States  Gov- 
ernment, and  in  so  doing  is  as  completely  beyond  rightful  con- 
trol by  any  other  section  of  the  combination  —  the  Federal  sec- 
tion, i.  e.,  Congress,  President  and  Judges,  as  the  United  States 
in  either  sense  is  free  from  the  control  of  Tennessee. 

The  question  presented  here  could  not  possibly  arise  in  any 
other  country,  as  no  other  has  such  a  distribution  of  powers 
and  functions  as  has  the  United  States.  In  any  other  country 
where  the  whole  authority  is  centered  in  a  consolidated  body, 
the  victor  in  a  civil  war  has  and  exercises  the  power  to  punish 
offences  committed  by  a  soldier  of  the  vanquished  body  in  places 
held  by  them  as  well  as  those  held  by  the  victors.  But  in 
the  case  of  the  United  States  the  division  of  powers  between 
the  Federal  authority  and  the  State  places  the  restored  State 
in  the  same  position  as  a  portion  of  the  complex  Union,  as  the 
conquering  sovereignty,  which  the  successful  dynasty  holds  in 
f-  centralized  monarchy.  It  is  a  part  of  the  United  States  Gov- 
ernment with  all  its  powers  reserved  but  those  granted,  by  the 
adoption  of  the  constitution,  to  the  Federal  body,  and  the 
latter  has  in  this  normal  condition  no  powers  except  those 
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granted  by  the  constitution.  The  limited  powers  granted  to  it, 
the  United  States  Government,  no  more  authorize  it  to  exercise 
the  powers  retained  by  the  States,  than  it  allows  the  judiciary 
to  exercise  the  powers  assigned  to  Congress. 

The  position  of  the  State  and  its  laws  after  the  war  was 
strictly  analogous  to  that  of  a  department  in  France  after  the 
.civil  war  and  the  appointment  of  new  civil  authorities  by  the 
successful  government,  in  that  war,  with  the  same  power  to 
administer  the  law  of  the  country  to  violators  of  that  law; 
the  only  difference  being  that  in  that  case  the  central  govern- 
ment had  the  right  by  executive  action  to  direct  what  prosecu- 
tions her  Procureurs  General  should  institute  and  pursue, 
whereas  neither  the  Washington  executive,  nor  its  judicial 
corps,  had  any  such  right  over  the  State  delegated  to  them 
by  the  Constitution,  nor  has  the  Congress  attempted  to  usurp 
that  power,  or  to  obtain  it  by  any  of  the  various  amendments 
then  provided  for. 

The  laws  of  the  several  States  are  as  much  a  part  of  the 
system  of  the  laws  of  the  Union  as  are  the  laws  and  statutes 
of  the  United  States  authoritative  to  the  same  degree  in  their 
respective  jurisdictions  and  the  Federal  branch  of  the  United 
States  Government  has  no  authority  to  enact,  repeal  or  modify 
or  suspend  any  law  of  the  State  except  so  far  as  the  States 
have  delegated  to  the  United  States  Government  that  right. 
This  was  a  matter  in  which  the  State  of  Tennessee  had  the 
political  executive  discretion  to  direct  the  executive  officers  of 
their  judicial  department,  and  the  absolute  right  to  execute 
her  own  laws  to  the  extent  which  that  discretion  approved,  and 
as  to  this  neither  her  executive  nor  judicial  department  was 
in  any  wise  subordinate  to  United  States  Congress  or  Courts, 
but  strictly  co-ordinate  and  equal;  each,  in  its  own  sphere, 
supreme. 

The  matter  is  diplomatic  not  judicial.  If  after  the  close  of  the 
war  between  independent  nations  one  of  the  countries  concerned 
should  arrest  and  proceed  against  a  former  soldier  of  the  late 
invading  force  of  the  late  enemy  who  had  during  an  invasion 
committed  some  atrocity  against  the  laws  of  war  and  of  the 
invaded  country,  the  matter  could  be  reached  only  by  diplo- 
matic measures,  and  at  the  instance  of  the  nation  concerned  and 
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no  nation  could  decently  concede  nor  could  any  decently 
demand  the  concession,  that  hostile  occupation  not  only  sus- 
pended the  power  to  execute  her  laws  but  subverted  the  laws 
for  the  punishment  of  such  offenders. 

The  question  in  such  a  case  between  independent  nations 
being  diplomatic,  how  could  it  become  judicial  in  the  United 
States?  Only  by  virtue  of  some  clause  in  the  Constitution  of 
the  United  States,  or  some  statute  or  treaty  of  the  United 
States.  Neither  of  these  exist.  The  opinion  of  the  Court  ex- 
pressly holds  that  the  statute  did  not  abrogate  the  law  of 
Tennessee  to  punish  murder  but  that  the  result  was  brought 
about  by  military  occupation  alone,  without  even  military 
order.  The  Courts  of  the  United  States,  if  this  was  a  consoli- 
dated government,  would  have  no  power  or  jurisdiction  over 
the  foreign  government,  and  no  authority  to  institute  negotia- 
tions. It  would  belong  exclusively  to  the  executive.  It  is  no 
less  then  executive  function  when  it  arises  between  a  State  and 
the  United  States.  We  have  had  numerous  cases  in  which  the 
State  courts  have  prosecuted  natives  and  citizens  of  foreign 
countries  in  which  the  United  States  has  found  it  impracticable 
to  stay  the  State  proceedings. 

In  the  apportioned  powers  and  departments  of  government 
in  the  United  States  over  the  local  affairs  and  territory  of  a 
State  the  power  of  the  State  is  supreme  as  is  that  of  the  United 
States  over  the  matters  ceded  by  the  States  to  it,  the  United 
States. 

The  facts  do  not  give  jurisdiction  to  the  United  States  Court 
under  the  Constitution  (Art.  3,  sec.  2).  It  is  not  a  case  arising 
under  the  Constitution  or  any  treaty  of  the  United  States.  Does 
it  arise  under  a  law  of  the  United  States?  It  is  admitted  that 
the  statute  of  the  United  States  does  not  make  the  jurisdiction 
of  the  military  court  exclusive  of  the  civil.  It  is  the  law  of 
nations  which,  according  to  the  opinion,  operates  to  exclude 
the  jurisdiction  of  the  State  court.  A  case  arising  under  the 
law  of  nations  is  not  one  of  the  cases  which  the  Constitution 
enumerates  as  within  the  judicial  powers  of  the  United  States. 

The  purpose  of  the  exemption  being  to  protect  the  army  from 
loss  of  service  of  one  of  its  members,  the  military  alone  could 
put  in  operation  the  machinery  to  secure  his  service. 
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The  right  involved  in  the  Coleman  case  was  .the  right  of  the 
United  States,  not  the  right  of  Coleman.  It  was  the  right  of  the 
army  to  his  services,  not  his  right  to  commit  a  crime  without 
liability  to  be  punished  for  it.  It  is  founded  on  the  idea  that 
the  service  of  a  soldier  in  war  is  paramount  to  any  civil  obliga- 
tion and  so  must  be  beyond  the  control  of  the  civil  authority. 
The  fate  of  an  army  might  depend  upon  the  service  of  a  spe- 
cialist or  a  leader  whose  place  no  other  could  fill.  Therefore 
the  military  must  have  unlimited  discretion.  But  that  discre- 
tion implies  the  power  to  waive  the  claim  as  well  as  to  insist 
upon  it.  The  military  authority  only  could  assert  the  right,  it 
alone  could  set  up  the  claim  to  prevent  the  civil  authority  from 
exercising  its  normal  jurisdiction.  The  criminal  could  not  be 
the  judge  in  his  own  case,  that  he  was  so  indispensable  to  the 
army  that  the  ordinary  course  of  justice  should  be  turned  aside. 
The  law  would  regard  even  the  demand  of  the  military,  if 
made  on  any  ground  but  that  of  the  public  need,  as  a  wrongful 
exercise  of  power  to  which  it  would  reluctantly  yield.  The 
decision  of  the  court  takes  no  notice  of  this  point,  though  it 
clearly  shows  that  the  exemption  pertains  alone  to  the  need 
of  the  army  for  protection  from  molestation  of  one  of  its 
indispensable  parts.  Of  course  the  right  to  demand  the  soldier 
for  service  ends  with  his  discharge  from  the  army  or  the  end 
of  his  term  of  service,  but  neither  the  executive  nor  the  military 
was  a  party  to  the  proceeding  against  Coleman,  or  moved  in 
his  behalf. 

It  seems  clear  then  that  the  right  to  punish,  the  concurrent 
jurisdiction  is  not  even  suspended  and  a  fortiori  not  destroyed. 

There  seems  to  be  no  good  reason  to  suppose  that  in  any 
country  in  Europe  if  a  soldier  of  an  invading  army  was  caught 
by  the  civil  authorities  and  proceeded  against  for  an  offence 
not  connected  with  his  duty  as  a  soldier  and  the  military  found 
it  not  convenient  to  try  him,  and  so  chose  to  leave  *him  to  be 
dealt  with  by  the  civil  courts  of  the  invaded  country,  there 
would  be  anything  in  the  law  of  nations  to  prohibit  the  courts 
of  that  enemy's  country  from  executing  its  laws  upon  him.  * 

•  The  converse  of  this  was  held  in  the  case  referred  to  by  Ilallcck  at  page  782  of 
his  work,  related  by  Ortolan,  of  a  Frenchman  who  was  charged  with  a  crime  in  a 
French  Court  committed  in  Spain  during  the  military  occupation  of  that  country  by 
France  in  1811.  The  jurisdiction  of  the  French  court  was  denied,  as  will  be  seen  by 
looking  into  the  trial,  upon  the  ground  that  the  courts  of  Catalonia  alone  had  juris- 
diction. 
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If  this  be  so  it  is  clear  that  by  the  occupation  of  the  enemy's 
country  the  law  is  not  abrogated,  but  the  power  of  execution 
is  merely  suspended  or  rendered  impracticable  by  circum- 
stances —  by  circumstances  not  affecting  the  law,  but  interpos- 
ing obstacles  in  the  way  of  its  execution,  obstacles  dependent 
upon  military  exigencies  and  subject  to  military  discretion  to 
set  up  or  remove. 

The  same  doctrine  was  held  by  Attorney  General  Toucey 
in  the  case  of  Captain  Foster  for  a  homicide  committed  in 
Mexico  during  the  military  occupation  of  that  country  by  the 
.  armies  of  the  United  States. 

See  5th  Volume  of  Attorney  General's  opinions,  55,  56. 

Marshall,  C.  J.,  in  the  decision  of  the  Cranch  case  recognizes 
the  right  of  a  nation  to  punish  an  ambassador  who  by  the 
gross  infraction  of  the  laws  of  the  country  to  which  he  is  ac- 
credited, has  forfeited  the  privileges  accorded  to  him  by  the 
law  of  nations*  and  his  privilege  is  of  a  character  more  nearly 
personal  and  of  a  much  higher  dignity  than  that  of  the  soldier. 
He  held  that  "The  Exchange"  had  come  into  the  American 
territory  under  the  implied  promise  that  while  necessarily 
within  it  and  demeaning  herself  in  a  friendly  manner,  she 
should  be  exempt  from  the  jurisdiction  of  the  country. 

The  gist  of  the  opinion  is  contained  in  a  single  sentence  which 
I  now  quote,  "The  laws  of  Tennessee  with  regard  to  offences 
and  their  punishment,  which  were  allowed  to  remain  in  force 
during  its  military  occupation  did  not  apply  to  the  defendant 
as  he  was  at  the  time  a  soldier  of  the  United  States,  and  sub- 
.  ject  to  the  articles  of  war.  He  was  responsible  for  his  conduct 
to  the  laws  of  his  own  government  only,  as  enforced  by  the 
commander  of  its  army  in  that  State."  The  opinion  admits 
further  on  that  if  caught  by  the  adversary  forces  he  might  be 
summarily  tried  and  executed  and  the  United  States  could  not 
have  complained.  But  suppose  that  the  military  adversary  had 
handed  him  over  to  the  civil  authority  while  they  temporarily 
held  the  line  or  during  a  longer  restoration  of  Confederate 
authority  he  had  been  tried  and  executed  by  the  civil  authori- 


*  See  some  discussion  of  this  point  in  Ed.  Campbell's  Lives  of  the  C.  Js..  Vol.  1, 
page  347.  in  the  matter  of  Don  Pantaleon  Sa,  brother  of  the  Portuguese  Ambassador, 
executed  by  Cromwell  for  murder. 


Digitized  by  Google 


122  PROCEEDINGS  OF  THE 

ties,  for  the  civil  offence,  would  that  have  been  judicial  murder? 
If  not  this  is  as  clear  as  possible  an  admission  that  the  law 
remains  in  force  though  impossible  of  execution  by  reason  of 
the  paramount  power  of  the  occupying  forces. 

Coleman  had  committed  no  offence  against  the  laws  of  the 
Confederate  States  in  the  national  capacity  they  sought  to 
establish.  lie  was  not  subject  to  the  laws  for  the  regulation 
of  the  Confederate  army,  the  articles  of  war,  for  he  was  not  a 
soldier  of  that  army.  For  a  murder  on  his  own  private  account, 
how  was  he  responsible  to  the  Confederate  military  power 
otherwise  than  any  other  citizen  who  had  committed  a  like 
offence  upon  some  private  grievance?  What  privity  existed 
between  him  and  the  Confederate  force  different  from  the  posi- 
tion of  a  private  citizen  of  whom  the  Confederate  military  had 
no  jurisdiction  or  control?  True,  the  United  States  could  not 
complain  if  he  had  been  hung  by  the  Confederate  military  with 
or  without  trial,  nor  could  they  if  a  private  citizen  was  executed 
for  a  like  offence  in  the  same  summary  way. 

All  that  seems  to  be  involved  therefore  in  this  position 
appears  to  be  that  the  Confederate  force  might  execute  him 
without  fear  that  the  United  States  would  retaliate  by  sum- 
mary execution  of  some  innocent  Confederate  prisoner.  But 
what  more  right  in  this  view  "of  the  matter,  would  they  have 
to  complain  if  the  Confederates  had  handed  him  over  to  the 
civil  authorities^  and  they  had  hung  him  after  a  trial  under 
the  sanctions  and  safeguards  of  a  civil  judge,  an  impartial  jury 
and  a  well  defined  law  pre-ordained  for  all  such  cases. 

But  suppose  the  result  of  the  war  had  been  different  and  the 
Confederate  States  had  been  established,  would  it  then  have 
been  murder  for  Tennessee  to  have  hung  Coleman  under  the 
law  that  "did  not  apply  to  him." 

Perhaps  as  conclusive  a  test  as  can  be  applied  is  this:  The 
Confederate  soldier  was  on  principle  as  completely  within  the 
protection  of  the  laws  of  war  and  of  nations  as  the  Federal  sol- 
dier. Suppose  one  of  Morgan's  men  had  committed  rape  or 
murder  in  Ohio,  and  had  been  caught  after  peace  was  restored, 
and  punished  by  civil  power.  Would  it  ever  have  occurred  to 
anyone  that  he  was  exempt  from  punishment  by  that  law  for 
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his  acts  done  not  as  a  soldier,  but  in  violation  of  his  military  as 
well  as  his  social  duty? 

War  has  too  many  horrors  as  its  necessary  consequence  to 
allow  to  be  withdrawn  any  of  the  restraints  upon  atrocities  for- 
bidden by  its  rules,  but  not  preventable  by  its  discipline,  unless 
for  predominating  reasons. 

Note. — This  case  of  Coleman  is  cited  as  authority  in  the  case 
of  Dow  vs.  Johnson,  10  Otto,  158.  That  case,  however,  stands 
upon  grounds  that  are  much  stronger  than  the  Coleman  case. 
General  Dow  was  sued  and  judgment  obtained  in  a  Louisiana 
Court  during  the  war,  and  while  Louisiana  was  occupied  by 
United  States  forces,  on  the  allegation  that  a  subordinate  Cap- 
tain Snell  had  under  secret  verbal  order  from  General  Dow 
taken  private  property  of  the  plaintiff  Johnson,  not  properly 
seizable  by  the  laws  of  war.  This  judgment  was  held  to  be 
void  for  want  of  jurisdiction  by  the  civil  authorities  over  the 
army.  As  it  was  rendered  during  the  war  and  the  hostile  oc- 
cupation of  the  State  by  the  United  States  army,  the  question 
involved  differed  widely  from  that  in  Coleman's  case,  in  which 
the  judgment  was  rendered  after  the  war  ended  in  the  Court 
of  a  State  in  amity  with  the  United  States,  and  occupying  the 
same  relation  to  the  Union  that  she.  held  before  the  war.  The 
difference  between  the  temporary  suspension  of  the  right  to 
exercise  jurisdiction  during  hostile  occupation,  and  perma- 
nently dispensing  with  the  law,  between  the  right  to  enforce 
the  law  on  the  one  hand  and  the  existence  of  the  law  on  the 
other  goes  to  the  root  of  the  whole  matter. 
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LAW  AND  LAWLESSNESS. 


BY  JUDGE  8ELDKN   F.  8PKNCE. 

Gentlemen  of  the  Bar  Association  of  Tennessee  : 

I  cannot  refrain  from  expressing  the  real  pleasure  which  I 
have  in  attending  this  meeting,  and  may  I  say  that  the  subject 
which  I  have  selected,  "The  Crime  of  Evasion,"  can,  in  my 
judgment,  have  no  better  place  for  its  presentation  than  in 
the  Southern  States  of  our  Union,  where  the  commercial  spirit 
of  the  age  in  its  avarice  and  greed  has  as  yet  the  weakest  hold 
upon  our  profession,  and  where  it  is  still  remembered  that 
"Happy  is  the  man  that  findeth  wisdom,  and  the  man  that  get- 
teth  understanding.  For  the  merchandise  of  it  is  better  than 
the  merchandise  of  silver,  and  the  gain  thereof  than  fine  gold. ' ' 
It  is  the  South  who  gave  us  Thomas  Jefferson  and  the  Declar- 
ation of  Independence;  James  Madison  and  the  Constitution; 
and  John  Marshall,  the  interpreter  thereof,  a  mighty  triumvi- 
rate of  lawyers  without  whom,  humanely  speaking,  constitu- 
tional law  could  never  have  existed  as  it  does  in  this  land. 

THE  CRIME  OF  EVASION. 

There  is  a  lawlessness  of  evasion  as  well  as  of  violation.   A  . 
lawlessness  that  seeks  and  too  often  secures  the  sanction  of  the 
lawyer  that  is  the  burden  of  my  theme. 

In  this  day  the  disregard  of  law  most  dangerous  in  these 
United  States  is  not  the  crime  of  the  brutal  criminal  who  robs 
or  murders  or  burns ;  for  watching  him  with  constant  vigilance 
are  the  officers  of  the  law,  empowered  to  arrest  at  once  on  the 
commission  of  the  crimes,  and  moreover  the  evidences  of  his 
criminal  act  are  so  open  and  the  evil  effect  upon  the  community 
so  immediate  that  from  the  moment  of  the  wrongful  act,  if  in- 
deed not  before,  the  criminal  himself  becomes  an  outcast,  hiding 
and  hunted. 

Concerning  this  class  of  crimes  in  general,  confined  as  they 
are  to  the  ignorant  and  the  degenerate ;  to  those  who  are  without 
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either  moral,  social  or  financial  responsibility,  I  have  at  this 
time  nothing  to  say. 

The  lawlessness  —  none  the  less  dangerous  —  to  which  I 
direct  your  attention,  is  that  disregard  of  law  on  the  part,  per- 
haps of  those  who  are  of  gentle  birth ;  who  have  had  the  advan- 
tage of  a  liberal  education;  whose  fortunes  have  been  accu- 
mulated and  preserved  by  virtue  of  the  power  of  the  very  law 
which  they  despise;  of  those  who  with  righteous  indignation 
would  proceed,  as  to  a  public  duty,  against  the  common  thief 
or  thug,  who  may  have  deprived  them  of  their  money  or  tres- 
passed upon  their  persons  and  property. 

There  is  a  treachery  in  the  time  of  war,  and  the  guilty  traitor 
is  promptly  hung.  There  is  as  well  a  traitor  in  the  time  of 
peace;  he  it  is  who  by  his  speech  or  counsel  or  conduct  de- 
bauches the  law  of  the  land. 

Lawlessness  such  as  forms  the  subject  of  this  paper  has  not 
the  excuse  of  ignorance ;  it  is  conceived  in  selfishness  and  greed, 
and  is  too  often  brought  forth  with  legal  mid-wifery  and  is 
possible  only  because  of  and  where  exists  a  low  regard  for  the 
dignity  and  power  of  the  law  on  the  part  of  those  who  are 
either  the  immediate  transgressors  or  on  the  part  of  those  who, 
mainly  of  our  profession,  by  counsel  and  assistance,  abet  the 
crime. 

The  lawlessness  of  evasion  exalts  gold  above  character,  and 
is  more  concerned  about  the  amount  of  gain  than  with  the  man- 
ner of  its  getting. 

It  regards  law  not  with  respect,  but  rather  as  the  burglar 
views  the  lock  that  separates  him  from  his  loot  or  locates  the 
watchman  that  awaits  his  egress  —  as  something  to  be  over- 
come or  avoided. 

Strange  as  it  may  seem  this  lawlessness  of  greed  believes  in 
the  strict  enforcement  of  the  law  against  the  unfortunate  or  the. 
victim  of  evil  association  and  protests  violently  against  leniency 
in  such  cases  in  either  prosecution  or  pardon,  but  when  the 
law  comes  in  conflict  with  the  lust  of  gold  or  is  invoked  for  the 
protection  of  the  people  either  to  prevent  restraint  of  trade  or 
to  restrict  monopoly  in  regard  to  articles  generally  used  or  to 
prohibit  discrimination  in  favor  of  the  rich  and  powerful  and 
against  the  weak  or  to  enforce  the  assessment  and  payment  of 
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taxes,  in  an  instant  the  law  thus  invoked  has  lost  its  majesty  and 
is  alleged  to  have  become  at  once  an  instrument  of  oppression 
to  be  resisted  or  evaded  by  every  means  which  money,  friend- 
ship, brain  or  technicality  can  suggest. 

In  this  land  of  ours  where  every  citizen  —  as  the  Supreme 
Court  of  the  United  States  has  put  it  —  is  a  constituent  part 
of  the  sovereignty  itself,  the  man  who  earns  his  living  with  his 
hands  has  the  right  to  expect  and  demand  that  every  corpora- 
tion, engaged  in  quasi  public  business  shall  transport  people 
or  freight  or  accept  employment  from  all  who  desire  it  at  the 
same  price  and  on  the  same  terms  for  one  as  for  the  other,  and 
that  merely  because  a  shipper  or  trader  may  be  rich  or  powerful 
he  should  not  be  allowed  greater  favors  or  reduced  rates  which 
are  not  as  well  open  and  known  to  everyone  who  has  need 
of  this  public  service,  and  his  right  to  thus  expect  and 
demand  in  principle  is  as  firmly  and  righteously  established 
as  is  the  right  of  him  who  has  acquired  a  fortune  to  firmly  insist 
that  it  be  preserved  from  theft  or  trespass. 

Laws  preventing  discrimination  in  freight  and  passenger 
rates  that  apply  to  railroads. 

Laws  concerning  mercantile  and  manufacturing  companies 
that  restrict  dangerous  combinations  or  prohibit  unfair  mon-  . 
opolies,  or  regulate  the  payment  of  capital  stock  or  the  opera- 
tion of  the  business  of  the  company. 

Laws  that  provide  when  and  how  arrests  may  be  made  or 
property  seized. 

Laws  that  prohibit  false  testimony  or  collusion  either  to 
secure  licenses  or  to  obtain  decrees  or  to  evade  taxation,  and 
that  thus  give  force  to  the  oath  which  binds  the  taker  not  only 
to  tell  the  truth,  but  to  tell  the  whole  truth  and  nothing  but 
the  truth,  are  all  laws  clad  with  the  same  majesty;  deserving 
of  the  same  respect ;  entitled  to  the  same  enforcement  as  are  the 
laws  upon  the  statute  books  concerning  murder  or  rape  or 
arson. 

The  difference  is  one  of  degree,  not  of  principle ;  both  merely 
•  because  they  are  laws,  if  for  no  other  reason,  have  a  right  to 
respect  and  enforcement. 

There  is  a  law  against  rebates,  direct,  or  indirect.  The  rail- 
roads must  ship  for  anyone  a  carload  of  meat  at  the  same  price 
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for  which  it  will  ship  to  the  same  destination  a  carload  of  sim- 
ilar merchandise  for  any  other  shipper. 

The  law  is  equipped  with  penalties.  What  can  be  said  in 
defence  of  the  practice,  now  admitted,  whereby  all  bills  of  lad- 
ing for  similar  shipments  bear,  it  is  true,  upon  their  face  the 
same  amount  of  freight,  but  where  the  favored  shipper  finds  on 
his  desk,  or  in  his  mail  the  morning  after  the  shipment  a  sum 
of  money,  without  evidence,  it  is  true,  as  to  what  account  it 
is  to  be  credited,  but  with  its  source  and  purpose  well  known 
to  the  recipient. 

Or  what  can  be  said  of  the  other  practice  by  which  the  meat 
packers  owning  their  own  cars  were  charged,  it  is  true,  the 
same  price  for  the  shipment  of  a  carload  of  meat  that  the  inde- 
pendent butcher  was  charged,  but  who  in  fact  were  paid  a 
rental  for  the  use  of  the  car  three  times  what  would  have  been 
charged  or  paid  to  any  other  railroad  or  car  company  for  the 
use  of  a  similar  car  and  which  resulted  therefore  by  a  simple 
subterfuge  in  a  mere  reduction  of  freight  charge  to  the  favored 
shipper. 

That  the  attempt  to  evade  or  disregard  is  constantly  and 
.   often  boastfully  and  too  frequently  successfully  accomplished 
needs  no  proof  —  miserabile  dictu  —  before  a  company  of 
lawyers. 

For  over  forty  years  of  their  history  the  railroads  of  this 
land  have  been  free  from  regulation  on  the  part  of  the  State, 
and  for  over  fifty-seven  years  from  regulation  on  the  part  of 
the  Federal  government,  and  so  long  accustomed  to  unbridled 
license,  it  may  be  natural  enough,  but  is  no  less  wrong,  for 
them  to  believe  that  their  rights  are  infringed  when  regulation 
is  proposed  and  that  therefore  they  may  evade  and  disregard 
the  law  and  they  may  yet  have  to  learn  by  a  more  bitter  experi- 
ence that  in  our  jurisprudence  there  cannot  be  a  vested  right 
in  a  wrong. 

Nor  less  ridiculous  is  it  for  them  to  vehemently  assert,  when 
seeking  either  reduction  in  taxation  or  a  greater  exercise  of 
the  right  of  eminent  domain,  how  public  is  the  character  of 
their  service,  and  how  useful  and  servient  it  is  to  the  people, 
only  to  deny  with  even  greater  vehemence  that  same  public 
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character  of  service  when  State  or  Federal  regulation  or  super- 
vision  is  suggested. 

They  are,  like  Sir  John  Fortescue,  who,  when  Lord  Chan- 
cellor, during  the  War  of  the  Roses,  wrote  an  elaborate  treatise 
to  support  the  House  of  Lancaster,  and  who  when  Edward  was 
at  length  firmly  established,  secured  his  pardon  only  by'  the 
writing  of  an  equally  elaborate  and  conclusive  treatise  in  sup- 
port of  the  House  of  York. 

Better  far  were  the  banking  institutions  of  this  law  advised 
by  our  profession. 

Once  they  were  active  in  politics,  opposing  by  every  means 
in  their  power  any  attempt  to  regulate  or  supervise  them. 

Credit,  said  they,  is  too  fragile  a  thing  for  publicity. 

They  are  now  where  every  public  or  quasi  public  corporation 
ought  to  be  —  out  of  politics,  obedient  to  the  law,  and  prosper- 
ing under  the  very  regulations  which  once  they  fought,  and 
which  by  reason  of  their  acquiescence  have  developed  not  as  a 
whip  to  punish  or  drive  them,  but  after  conference  and  with 
consent,  into  a  means  to  increase  their  stability  and  usefulness. 

Aside  from  the  lawlessness  of  the  act  it  is  myopic  in  the  ex- 
treme to  attempt  to  evade  or  to  disregard  the  law,  for  every  eva- 
sion, often  successful  though  it  be,  in  due  time  brings  sterner 
regulation  until  the  people  justly  indignant  at  repeated  viola- 
tion are  apt  to  exact  laws  overharsh  in  the  effect  of  their  opera- 
tion, but  which  are  caused  entirely  by  the  lawlessness  of  those 
whom  they  affect. 

A  stream  can  oft  be  guided  and  its  channel  changed  to  accom- 
modate the  wish  of  an  abutting  owner,  but  woe  be  to  him  who 
attempts  to  resist  the  steady  flow  that  for  the  moment  seems 
so  powerless. 

The  very  hour  of  his  seeming  victory,  as  he  looks  at  the  ob- 
struction that  for  the  time  has  stopped  the  river's  course 
brings  him  nearer  to  his  overthrow. 

It  were  well  in  these  days  if  the  burning  demand  of  Cicero 
in  his  arraignment  of  Cataline,  could  be  applied  in  regard  to  the 
laws  of  the  land:  "sit  denique  inscriptum  in  fronte  unius 
cuusque  civis  quid  de  republica  sentiat,"  and  that  there  might 
be  written  in  letters  clear  enough  for  all  to  read  what  every 
citizen  thinks  concerning  the  enforcement  of  law. 
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My  brothers  of  the  bar,  ours  is  an  exalted  profession;  next 
to  that  vocation  which  has  to  do  with  the  eternal  welfare  of 
mankind  and  which  brings  * '  good  tidings  of  great  joy  which 
shall  be  to  all  the  people,"  is  to  be  ranked  the  calling  to  which 
we  have  devoted  our  lives,  and  that  has  to  do  with  the  life  and 
liberty  as  well  as  with  the  property  of  mankind. 

Those  great  words  of  Thomas  Hooker  are  true  today:  "Of 
law  it  must  be  acknowledged,  she  hath  her  seat  in  the  bosom 
of  God ;  her  voice  is  the  harmony  of  the  world.  All  things  in 
heaven  and  earth  do  her  homage.  The  very  least  as  needing  her 
protection,  and  the  very  greatest  as  not  exempt  from  her 
power." 

It  may  be  that  in  verse  or  satire,  as  in  the  days  of  supersti- 
tion and  ignorance  or  in  the  fantastic  schemes  of  visionary 
writers,  that  the  lawyer  has  been,  as  indeed  he  is  often  in  this 
day,  held  up  to  ridicule  or  persecution. 

When  the  Germans  exterminated  Varus  and  his  Roman 
legions  they  cut  out  the  tongues  of  the  advocates  and  sewed 
up  their  mouths  in  order  that,  as  they  said,  the  vipers  might 
cease  to  hiss. 

The  barebones  parliament  called  lawyers  the  "Sons  of  Sera- 
iah,"  and  suspended  for  a  month  the  high  court  of  Chancery 
which  escaped  absolute  abolition  only  by  the  casting  vote  of 
the  speaker. 

Peter  the  Great,  when  in  England,  was  taken  to  Westminster 
Hall,  and  curiously  inquired  who  were  those  in  black  robes 
who  talked  so  much.  Upon  learning  that  they  were  lawyers, 
he  remarked,  "I  have  two  in  my  empire,  and  when  I  return 
home  I  will  hang  one  of  them." 

Jack  Cade,  the  Irish  rebel,  when  he  had  possession  of  London 
in  1450,  said:  "The  first  thing  to  do  is  to  kill  all  lawyers." 

Coleridge  in  his  "Thoughts  of  the  Devil,"  writes:  "He  saw 
a  lawyer  killing  a  viper  on  a  dung  hill  hard  by  his  stable.  The 
devil  smiled,  for  it  put  him  in  mind  of  Cain,  and  his  brother 
Abel." 

Tennyson  speaks  of  the  "lawless  science  of  the  law."  That 
codeless  myriad  of  precedent;  that  wilderness  of  single  in- 
stances, through  which  a  few  by  wit  or  fortune  led,  may  beat 
a  pathway  out  to  wealth  and  fame." 
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Shakespeare  says:  "In  law  what  plea  so  tainted  and  corrupt 
but  being  seasoned  with  a  gracious  voice  obscures  the  show  of 
evil." 

Plato  in  his  Republic ;  Moore  in  his  Utopia,  and  Edward  Bel- 
lamy in  his  "Science  of  Government, ' '  all  relegate  the  lawyer 
to  either  obscurity  or  disgrace. 

But  in  the  great  events  of  life;  in  the  hour  of  the  Magna 
Charta ;  in  the  day  of  the  Bill  of  Rights ;  in  the  formation  of  our 
own  Declaration  of  Independence,  and  Federal  Constitution, 
of  which  Gladstone  said,  it  is  "the  most  wonderful  work  ever 
struck  off  at  a  given  time  by  the  brain  and  purpose  of  man," 
and  more  important  yet  in  the  years  of  its  interpretation 
and  enforcement  the  lawyer  has  been  the  brain  and  character 
and  power  that  has  made  these  great  achievements  possible. 

Governor  Golden  wrote  to  the  British  Crown  when  the  sub- 
ject of  taxation  without  representation  was  the  righteous  plea 
of  an  outraged  colony  that  "the  lawyers  are  the  authors  and 
conductors  of  the  present  sedition,"  and  when  that  "present 
sedition"  had  in  the  providence  of  God  developed  into  a  free 
and  independent  nation,  power  was  given  to  the  lawyer  greater 
than  to  any  other  calling  in  the  administration  of  government. 

In  the  legislature  the  lawyer  always  has  been  and  always  will 
be  prominent;  in  the  executive  department  of  government  he 
has  ever  held  a  high  place,  for  every  president  of  these  United 
States  with  one  exception,  has  either  been  a  lawyer  or  a  soldier, 
or  both,  and  out  of  twenty-five  Presidents,  nineteen  of  them 
have  been  lawyers. 

In  the  acquisition  of  territory;  in  treaties  with  foreign  na- 
tions; in  laws  that  involve  great  questions,  constitutional  or 
political,  the  lawyer  both  as  legislator  and  executive  has  held 
commanding  positions. 

But  in  the  judicial  department  of  government  the  lawyer 
is  supreme,  for  when  the  lawyers  as  advocates  have  presented 
their  respective  views  upon  the  question  at  issue,  and  the  law- 
yers as  judges  have  finally,  in  a  court  of  last  resort,  decided 
the  question,  no  power  on  earth,  either  legislative  or  executive 
can  alter  or  destroy  the  ruling. 

New  laws  may  necessitate  different  decisions,  but  these  new 
laws  in  turn  come  before  the  same  legal  tribunal  for  final  ap- 
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■proval.  One  of  the  three  great  divisions  of  government  is  thus 
confined  exclusively ,  to  our  profession. 

Such  power  is  vested  in  the  bar  in  no  other  country  upon 
earth.  In  some  an  hereditary  body  of  peers,  perhaps  without 
legal  training,  have  the  power  of  final  decision,  in  matters  crim- 
inal and  civil;  in  others  the  Court  and  the  advocates  as  well 
are  the  creatures  and  the  tools  of  their  royal  rulers;  with  us 
no  man  can  even  enter  our  profession  without  the  approving 
judgment  of  those  with  whom  he  seeks  to  be  associated,  and 
with  us  alone  through  every  step  of  the  way  from  the  first 
proceeding  to  the  final  decision  is  every  question  concerning 
the  life,  liberty  and  property  of  mankind  in  both  civil  and 
criminal  litigation,  subject  to  the  lawyer,  and  to  him  alone  for 
determination, 

And  more  than  this,  so  well  satisfied  have  the  people  been 
with  the  fair  exercise  of  the  power  vested  in  the  bar  by  the 
Constitution  that  of  the  fifteen  amendments  adopted,  only  one 
(the  eleventh)  is  any  limitation  upon  the  judiciary,  and  that 
limitation  had  its  origin  not  in  the  lack  of  confidence  in  the 
Courts,  but  in  the  pride  of  State  which  sought  to  prevent  any 
sovereign  state  from  being  the  defendant  in  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  any  one  of  the  United 
States  by  citizens  of  another  State,  or  by  citizens  or  subjects 
of  any  foreign  State,"  and  to  the  glory  of  our  profession  may  it 
be  said  that  of  the  large  number  who  by  appointment  or  election 
have  been  called  to  sit  upon  the  bench,  Federal  or  State,  Appel- 
late or  Nisi  Prius,  they  have  with  exceptions  so  rare  as  to  need 
no  comment,  upheld  the  dignity  of  the  profession  by  the  im- 
partial and  honest  conduct  of  their  office. 

They  have  differed  in  ability;  of  some  of  them  as  of  Chief 
Justice  Marshall,  it  might  be  said  as  Mr.  Justice  Buller  wrote  of 
Lord  Mansfield:  "Certain  judgments  of  his  are  of  such  tran- 
scendant  power  that  those  who  knew  them  were  lost  in  admira- 
tion at  the  strength  and  stretch  of  the  human  understanding, ' ' 
of  all  of  them  with  pride  it  can  be  said  (and  it  is  a  tribute  to  the 
profession  from  which  they  are  chosen)  that  their  judgments 
were  ever  above  personal  influence  and  never  intentionally  in 
"violation  of  right  or  justice. 

Well  may  John  Adams  have  written,  "At  the  bar  is  the  scene 
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of  independence.  Integrity  and  skill  at  the  bar  are  better  sup- 
porters of  independence  than  any  virtue,  talent  or  eloquence 
elsewhere." 

And  true  is  the  observation  of  Justice  Miller  in  the  Garland 
case:  "Lawyers  are  by  the  nature  of  their  duties  the  molders 
of  public  sentiment  on  questions  of  government." 

The  lawyer  of  today,  the  true  lawyer,  true  to  the  history  of 
his  profession,  to  its  high  purpose  and  its  noble  aim,  is  the  man, 
found  more  often  in  the  town  and  country  than  in  the  city, 
who  counsels  and  pleads  for  what  is  right,  not  for  what  is  only 
expedient  or  desired;  who  can  be  found  ever  ready  to  assist 
in  the  preventing  or  remedying  of  wrong,  never  in  the  accom- 
plishing of  it ;  who  regards  his  duty  to  God,  to  his  country,  to 
his  profession  as  above  purchase;  who  acts  for  his  clients' 
rights,  not  as  their  hired  slave ;  in  whom  character,  above  even 
learning  or  genius  or  eloquence,  is  the  great  balancing  power 
of  his  life. 

Who  like  John  Adams  in  defending  the  British  soldiers  ac- 
cused of  murder  because  of  the  Boston  massacre  are  brave 
enough  if  need  be  to  stand  against  popular  clamor,  even  if 
unlike  John  Adams  they  fail  to  see  public  indignation  against 
them  turned  to  public  praise.  Of  this  profession,  my  brethren, 
to  whom  so  much  has  been  entrusted,  much  is  rightly  required. 
The  glorious  history  which  is  its  pride  has  lost  its  virtue  if  it 
remains  only  a  record  of  a  great  past  without  force  as  an  incen- 
tive for  the  future. 

I  have  thus  spoken  of  lawlessness  and  the  lawyer,  because 
without  the  lawyer,  the  lawlessness  is  practically  impossible. 
Men  instinctively  seek  the  advice  of  those  learned  in  the  law 
before  they  actively  attempt  to  disregard  its  plain  provision 
or  to  guard  against  the  effect  of  its  violation. 

Insurance  companies  do  not  attempt  to  influence  legislatures 
without  legal  advice. 

One  single  company  is  shown  to  have  paid  to  a  single  lawyer 
one  hundred  thousand  dollars  annually  for  the  past  seven  years 
for  no  other  purpose  than  to  influence  the  various  legislatures, 
and  he  boasts  of  his  employment  in  a  printed  defense,  saying: 
"The  mass  of  proposed  legislation  upon  insurance  topics,  in- 
cluding taxation,  was  annually  increasing  in  such  volume  that 
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unless  concerted  action  was  taken  the  companies  might  be 
practically  legislated  and  taxed  out  of  existence." 

We  feel  that  if  a  secret  service  was  a  permissible  governmen- 
tal agency,  a  confidential  service  would  be  the  only  effective, 
and  at  the  same  time,  proper  plan  for  the  welfare  of  the  most 
extensive  commercial  interests  in  the  world,  the  life  insurance 
business  of  the  State  of  New  York.  This  confidential  secret 
service  was  decided  upon  as  the  only  feasible  plan  of  protec- 
tion," and  then  he  naively  continues,  "By  this  plan  I  was  able 
to  have  as  my  representative  frequently  men  who  would  not 
have  accepted  the  retainer  were  it  known  that  they  were  inter- 
ested in  legislation  for  insurance."  A  comparison  between 
secret  service  and  confidential  service,  which,  as  Mr.  Lehman 
well  pointed  out  in  his  recent  address  at  the  University  of  the 
State  of  Missouri,  can  only  be  understood  on  the  theory  that 
legislators  are  seeking  to  do  wrong,  for  the  secret  service  of  the 
government  is  aimed  at  law  breakers,  while  the  confidential 
service  of  the  insurance  companies  was  created  to  deal  with 
law  makers. 

Nor  do  railroads  arrange  rebates,  and  drawbacks  and  private 
concessions  to  large  or  favored  shippers,  nor  does  any  great 
combination  of  capital  take  form  either  as  to  the  actual  value 
of  what  goes  to  pay  up  its  capital  stock  or  as  to  the  purpose  and 
manner  of  its  future  operations,  nor  do  witnesses  play  fast  and 
loose  with  truth,  nor  clients  regard  affidavits  as  legal  techni- 
calities without  the  counsel  and  assistance  of  members  of  our 
profession. 

Can  members  of  our  profession  still  retain  their  standing 
among  their  brethren  if  their  occupation  in  whole  or  in  part 
is  that  of  a  professional  lobbyist,  appearing  for  hire,  not  before  , 
committees  or  at  the  bar  of  the  house  in  open  support  of  or 
antagonism  to  any  proposed  measure,  but  secretly,  by  personal 
influence  or  by  use  of  the  pass,  or  by  political  power,  if  not 
indeed  by  the  coarser  means  of  the  bribe,  seeking  to  either  ac- 
complish or  kill  legislation,  an  employment  which,  whether  in 
violation  of  an  express  statute  or  not,  is  a  flagrant  disregard  of 
the  fundamental  principles  of  a  representative  government? 

Is  it  true  today  that  the  lawyer  who  will  not  counsel  the  doing 
indirectly  of  that  which  cannot  lawfully  be  done  directly  is 
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regarded  as  either  a  crank  in  character  or  inefficient  in  ability 
for  modern  practice  1 

Must  a  man  be  half  a  knave  to  be  a  successful  lawyer  ? 

Is  ability  to  be  measured  alone  by  fees  and  not  by  character  T 

Is  commercialism  to  dominate  the  practice  of  law? 

Such  is  not  the  history  of  our  profession ;  nor  is  it  consistent 
with  its  purpose,  or  its  aim.  The  doctor  who  gives  drugs  only 
because  drugs  are  wanted,  who  helps  to  preserve  or  destroy 
embryonic  life  as  children,  are  either  desired  or  despised  by 
his  patient  is  a  charlatan  or  abortionist. 

What  shall  be  said  of  the  lawyer  who  counsels  or  assists  his 
client,  not  according  to  the  law,  but  in  direct  violation  of  it,  and 
who  has  himself  before  God  solemnly  sworn  that  he  will  faith- 
fully demean  himself  in  practice  and  to  the  best  of  his  ability 
and  understanding  will  support  and  uphold  the  Constitution 
and  the  laws  of  his  State  and  his  country. 

They  love  truth  best  who  to  themselves  are  true,* 
And  what  they  dare  to  dream  of,  dare  to  do. 

Let  him  who  plans  a  burglary  try  to  obtain  from  any  mem- 
ber of  our  profession  counsel  as  to  how  he  may  best  cover  the 
tracks  of  his  nefarious  undertaking,  or  so  complicate  the  cir- 
cumstances as  to  prevent  his  detection  or  conviction,  and  he  will 
speedily  discover,  as  well  he  ought  in  how  high  esteem  is  held 
the  law  which  it  is  attempted  to  violate,  and  in  how  great  con- 
tempt is  held  the  criminal ;  but  let  him,  with  high  character  in 
the  community  and  with  high  standing  at  the  bank,  who  plans 
to  disobey  the  law  concerning  rates  of  interest,  or  regulating 
the  payment  of  capital  stock  in  a  corporation  or  forbidding  re- 
bates, discriminations  or  draw-backs  to  shippers  or  any  other 
law  that  stands  squarely  in  the  way  of  his  desire  for  business 
or  for  gain  apply  for  legal  help,  and  how  many  are  there  in 
our  profession  who  listen  to  his  case  without  hesitation  and  who 
counsel  without  shame,  and  profit  without  regret  from  their 
participation  in  the  lawlessness  of  their  employer. 

In  truth  it  may  well  be  doubted  whether  the  average  prac- 
titioner takes  time  to  "first  endure,  then  pity,"  before  he 
eagerly  embraces  both  the  employment  and  its  emolument. 
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The  receiver  of  stolen  goods  will  obtain  from  our  profession 
no  aid  or  comfort  in  planning  for  his  dishonesty,  but  the  re- 
ceiver of  rebate  from  the  railroad,  who  in  childlike  innocence 
asks  his  counsel  whether  he  may  legally  employ  a  man  to  look 
after  his  shipments  and  then  safely  retain  large  sums  of  money 
that  are  handed  to  him  secretly  by  this  same  employe,  coming 
lie  knows  not  whence,  a  pretended,  purposeless  and  unknown 
donation,  is  too  apt  to  receive  legal  advice  according  to  his 
liking;  the  lawless  advice  of  a  lawless  lawyer. 

.The  lawyer  cannot  be  less  honest  in  professional  career  than 
in  private  life,  nor  can  he  counsel  the  evasion  of  one  law,  and 
the  keeping  another  without  inciting  the  spirit  of  lawlessness 
and  degrading  the  dignity  of  law  without  which  law  is  either 
obeyed  only  by  brute  force  or  becomes  absolutely  ineffectual. 

The  Chinese  are  notoriously  corrupt  in  public  life,  and  con- 
spicuously honest  in  mercantile  pursuits.  They  cannot  always 
be  both.  As  a  nation  either  commercial  integrity  will  redeem 
official  dishonesty,  or  the  corruption  in  public  life  will  become 
prevalent  in  trade. 

It  does  not  follow  that  the  lawyer  can  rightly  be  identified 
with  only  good  causes  or  be  engaged  only  on  behalf  of  a  thor- 
oughly innocent  man. 

Judge  Ellsworth,  afterwards  chief  justice  of  the  United 
States,  once  said  to  Jeremiah  Evarts,  who  was  anxiously  inquir- 
ing as  to  the  right  of  a  lawyer  to  maintain  the  side  of  a  law 
suit  that  was  doubtful  or  wrong,  "any  cause  that  is  fit  for 
any  court  to  hear  is  fit  for  any  lawyer  to  present  on  either  side," 
for  neither  judge  nor  lawyer  can  with  certainty  determine  the 
real  right  of  a  cause  until  both  sides  are  heard,  and  even  then 
the  weakness  and  the  wrong  which  clings  to  every  thought  and 
act  and  judgment  of  man  too  frequently  prevents  complete 
justice. 

Sir  Matthew  W.  Hale  in  the  early  years  of  his  practice,  had 
much  misgiving  about  undertaking  causes  in  which  he  did  not 
thoroughly  believe,  but  lived  to  change  his  opinion  as  case  after 
case  which  he  had  refused  to  consider  were  finally  decided  to  be 
abundantly  good. 

A  lawyer  may  well  undertake  a  doubtful  case,  but  never 
can  he  righteously  advocate  what  he  knows  is  not  law  nor  can 
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he  counsel  or  assist  in  the  evasion  or  disregard  of  law.  It  is 
one  thing  to  secure  for  a  client  his  rights  concerning  a  past 
transaction,  to  insist  that  his  guilt  be  legally  proven,  to  claim 
in  his  behalf  all  that  to  which  he  is  by  law  entitled.  It  is  an- 
other thing  to  counsel  and  assist  concerning  a  future  course  of 
action,  which  either  evades  or  disregards  the  law. 

The  bar  of  the  United  States  containing  perhaps  100,000 
members,  many  times  greater  in  number  than  that  of  any  coun- 
try in  the  world  is  doing  more  work  today  and  better  work  than 
ever  before  in  its  history. 

The  time  when  months  could  be  given  to  the  preparation  of 
opinions  by  the  bench,  or  days  devoted  by  the  advocate  to  ar- 
gument, and  weeks  to  conference,  belongs,  except  in  unusual 
cases,  to  the  past.  Things  must  be  done  in  every  vocation  and 
trade  of  life  not  less  well,  but  far  more  quickly  and  the  lawyer 
is  no  exception  to  this  rule.  In  a  sense  he  has  of  necessity 
changed  somewhat  with  the  times  and  has  taken  to  himself  more 
of  business  than  once  he  had,  but  with  it  all  there  is  in  the 
practice  of  law  something  far  greater  than  mere  financial 
gain.  It  is  not  and  never  can  be  a  mere  commercial  pursuit. 
The  profession  that  has  come  down  to  us  is  laden  with  its 
trophies  of  rights  maintained,  wrongs  overthrown,  liberties 
secured  and  preserved,  innocence  established,  guilt  punished, 
and  it  can  in  our  day  have  no  greater  glory  than  to  uphold  and 
maintain  the  law  of  the  land,  and  refusing  to  counsel  or  assist 
in  its  evasion  or  violation  thus  establish  by  practice  and  counsel 
as  well  as  by  precept  among  the  people  that  general  respect  for 
the  law  which  in  a  government  like  ours,  of  the  people  and  by 
the  people,  as  well  as  for  the  people,  is  absolutely  essential. 


Note. — This  address  was  a  re-delivery,  by  request,  of  an 
address  delivered  before  the  joint  meeting  of  the  Bar  Associa- 
tions of  Arkansas  and  Texas,  at  Texarkana,  July  11,  1906. 
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THE  CITIZEN  AND  THE  STATE. 


BY  J  A  MRS  C.  BRADFORD. 

What  are  the  true  functions  of  Government  and  the  proper 
limitations  of  its  authority?  Or,  to  state  it  differently,  how 
far  may  the  citizen  conduct  his  private  business  and  regulate 
his  private  conduct  free  from  the  interference  of  the  State? 
This  is  a  question  of  great  practical  importance,  and  is  inti- 
mately connected  with  and  vitally  affects  the  prosperity,  hap- 
piness and  well  being  of  the  State  and  its  citizens.  Probably 
no  other  question  of  Government  has  had  the  more  thoughtful 
attention  of  statesmen  or  philosophers,  or  has  been  more  fruit- 
ful of  discussion,  or  has  occasioned  wider  differences  of  opinion. 

Individualism  is  the  antithesis  of  Absolutism  or  Paternalism. 
Organized  Society  or  the  State,  of  necessity,  implies  that  the 
citizen  has  surrendered  something  of  that  wild  and  unrestrained 
liberty  which  he  possessed  in  a  state  of  Nature,  if  any  such  state 
ever  existed.  Government,  as  we  moderns  now  understand  it,  is 
of  laws  and  not  of  men.  Every  member  of  organized  society  is, 
therefore,  born  into  it,  or  becomes  by  adoption  a  member  of  it 
stripped  and  shorn  of  the  power  to  do  whatever  he  pleases,  or 
to  do  things  allowable  or  permitted  in  whatsoever  manner  he 
desires. 

Individualism,  either  as  a  theory  or  as  a  practical  rule  of 
government,  is  not  of  great  antiquity,  but  is  comparatively 
modern.  It  is  of  English  birth  and  origin,  and  became  a  potent 
factor  in  British  political  thought  and  action  only  after  the 
Revolution  of  1688. 

It  had  no  place  in  the  politics  of  the  Greek  or  the  Roman 
Republics.  In  those  States  the  individual  was  nothing,  the 
State  was  everything,  and  from  it  he  could  withhold  nothing  — 
neither  life  nor  property;  there  were  no  limitations  on  the 
power  or  authority  of  the  State. 

In  Rome,  in  all  the  revolutions  and  endeavors  after  reform, 
there  was  no  attempt  to  impose  limitations  on  the  State  —  there 
was  never  any  effort  to  assert  the  so-called  rights  of  the  indi- 
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vidual  in  contradistinction  to  the  State.  Revolts  and  revolu- 
tions were  frequent  for  restrictions  of  the  powers  of  Magis- 
trates, but  it  was  always  admitted  and  allowed  that  the  com- 
munity  or  State  was  supreme,  and  the  people  ought  not  to  gov- 
ern but  be  governed.  And  the  same  was  true  of  the  Greek 
Republics.  , 

The  fundamental  political  principle  of  both  was,  that  there 
was  no  limit  to  the  omnipotence  of  the  State,  or  to  the  area  of 
its  activities,  and  that  the  individual  citizen  had  and  could 
claim  no  rights,  either  of  person  or  property,  which  were  not 
held  in  complete  subordination  to  the  will  of  the  community. 

The  same  principle  of  absolutism  came,  by  natural  descent, 
through  the  Empire,  to  those  European  States  which  were 
erected  on  its  ruins. 

In  France,  until  the  Revolution,  it  was  recognized  as  axiom- 
atic, that  all  the  powers  of  the  State  were  concentrated  in  the 
Sovereign,  and  that  he  was  the  overlord  of  all  his  subjects, 
who  had  no  rights  other  than  his  complaisance  and  favor  al- 
lowed. The  celebrated  phrase  of  Louis  XIV,  'etat,  c'est 
moi,"  sententiously  expressed  the  conception  of  the  State  which 
was  generally  recognized  on  the  Continent  at  the  time  it  was 
uttered,  and  for  nearly  a  century  later. 

In  France,  during  the  second  quarter  of  the  eighteenth  cen- 
tury, a  few  men  of  the  type  of  Montesquieu  and  D'Argenson 
inquired  into,  speculated  upon  and  wrote  about  government,  but 
it  was  reserved  to  the  brilliant  Rousseau  in  1762  to  give  to 
Frenchmen  and  to  the  world  a  theory  of  the  rights  of  man. 
clothed  in  such  attractive  and  fascinating  garb,  as  to  give  an 
impetus  to  thought  and  action  that  did  not  stop  short  of  the 
most  tremendous  social  upheaval  and  revolution  recorded  in 
the  annals  of  history.  The  publication  of  the  Contrat  Social 
marks  an  epoch  in  the  history  of  France  and  of  the  world. 

Conditions  in  France  at  the  time  favored  the  quick  and  eager 
espousal  and  adoption  of  the  doctrine  of  Rousseau.  French 
society  then  contained  two  large  groups  of  people  to  whom  his 
writings  especially  appealed.  The  first  was  an  upper  stratum 
of  educated  men,  among  them  many  of  the  nobility,  who  were 
jealously  excluded  from  active  participation  in  political  affairs; 
and  the  other  was  the  body  of  the  people,  who  for  centuries 
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had  suffered  the  cruelties,  indignities  and  humiliations,  to  say 
nothing  of  hunger  and  poverty,  which  a  luxurious  and  auto- 
cratic Court,  and  a  proud  and  selfish  nobility  heaped  upon  and 
burdened  them  with. 

The  publication  of  Rousseau's  doctrines,  and  their  eager 
acceptance  by  the  masses  of  the  French  people  accelerated  the 
Revolution  of  1789,  and  proved  a  potent  factor  in  reconstruct- 
ing the  political  system  of  that  country.  "Liberte,  Egalite  and 
Fraternite,"  are  three  words  which  greet  the  eye  of  every  trav- 
eler in  France,  and  they  are  written  upon  every  public  building, 
monument  or  memorial.  They  are  the  visible  expression  of 
French  political  thought  and  aspiration,  if  not  of  accomplish- 
ment. 

Rousseau  teaches  that  men's  first,  or  natural,  estate  was  that 
of  perfect  individual  freedom ;  but  in  the  course  of  time  a  point 
was  reached  at  which  obstacles  to  his  continuance  in  the  nat- 
ural condition  became  insuperable ;  and  that  from  necessity 
they  unanimously  entered  into  a  social  compact  under  which 
the  State,  Society  or  Community  was  formed.  The  effect  of 
forming  the  State  was  the  absolute  alienation  or  surrender  by 
every  individual  of  his  person  and  all  his  rights  to  the  aggre- 
gate community.  The  Community  or  State  then  becomes  sov- 
ereign and  all  powerful.  The  State  or  Community  may  be  dis- 
solved by  the  people  as  it  is  their  creation,  or  they  may  continue 
it  and  appoint  other  agents  to  conduct  its  affairs.  The  people 
act  in  open  assemblages,  and  not  through  representatives.1 

"Undoubtedly,"  says  Mr.  Huxley,  "Rousseau's  extremely  at- 
tractive and  widely  read  writings  did  a  great  deal  to  give  color 
of  rationality  to  those  principles  of  '89,  which  even  after  the 
lapse  of  a  century  are  considered  by  many  good  people,  to  be 
the  Magna  Charta  of  the  human  race.  'Liberty,  Equality  and 
Fraternity,'  is  still  the  war-cry  of  those,  and  they  are  many, 
who  think  with  Rousseau,  that  human  sufferings  must  needs 
be  the  consequences  of  the  artificial  arrangements  of  society, 
and  can  all  be  alleviated  or  removed  by  political  changes.  The 
intellectual  impulse  which  may  thus  be  fairly  enough  connected 
with  the  Genevese  dreamer  has  by  no  means  spent  itself  in  the 

l      Contract  Social,  Chs.  I,  III,  IV;  Discourse,  257-280. 
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century  and  a  half  since  it  was  given.  On  the  contrary,  after  a 
period  of  comparative  obscurity  (at  least  outside  France), 
Rousseauism  has  gradually  come  to  the  front  again,  and  at 
present  promises  to  exert  once  more  a  very  grave  influence  on 
practical  life.1 

And  Sir  Henry  Maine2  observes,  that  the  strictly  juridicial 
axiom  of  the  Roman  lawyers  (omnes  homines  natura  aequales 
sunt)  after  passing  through  the  hands  of  Rousseau  and  being 
adopted  by  the  founders  of  the  Constitution  of  the  United 
States,  returned  to  France  endowed  with  vastly  greater  energy 
and  dignity,  and  that  of  all  the  principles  of  1789  it  is  the  one 
which  has  been  least  strenuously  assailed,  which  has  most  thor- 
oughly leavened  modern  opinion,  and  which  promises  to  modify 
most  deeply  the  Constitution  of  societies  and  the  policies  of 
States. 

Much  of  Rousseau's  political  philosophy  was  not  original 
with  him,  but  was  borrowed  from  Hobbes  and  Locke,  with 
whose  writings  he  was  undoubtedly  familiar.  Thomas  Hobbes, 
who  was  a  thinker  and  writer  of  marvelous  power,  assumed 
the  "natural  equality"  of  men,  and  a  primary  "state  of  na- 
ture" in  which  every  man  strove  for  the  full  exercise  of  his 
"natural  rights"  and  which  was,  therefore,  a  state  of  war  of 
each  against  all.  He  further  assumed  that,  in  order  to  obtain 
the  blessings  of  peace,  men  entered  into  a  contract  with  one 
another,  by  which  each  surrendered  the  whole  of  his  natural 
rights  to  the  person  or  persons  appointed  by  common  consent, 
to  exercise  supreme  dominion  or  sovereignty  over  each  and  all 
the  members  of  the  Commonwealth  constituted  by  the  contract. 
The  authority  of  the  Sovereign  (whether  one  man  or  many, 
monarch  or  people)  to  whom  this  complete  surrender  of  natural 
rights  was  made,  was  thus  absolute  and  unquestionable.  From 
the  time  of  the  surrender,  the  individual  member  of  the  Com- 
monwealth—  the  citizen  —  possessed  no  natural  rights  at  all, 
but  in  exchange  for  them  he  acquired  such  civil  rights  as  the 
sovereign  despot  thought  fit  to  grant  and  to  guarantee  by  the 
exercise  of  the  whole  power  of  the  State,  if  necessary.  Civil 


1  Essays,  Methods  and  Results,  p.  294. 

2  Ancient  Law.  p.  96.  •  t 
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law,  sanctioned  by  the  force  of  the  community,  took  the  place 
of  natural  right,  backed  only  by  the  force  of  the  individual. 
It  followed  that  no  limit  is  or  can  be  set  to  state  interfer- 
ence.1 

It  will  be  observed  that,  according  to  both  Hobbes  and 
Rousseau,  the  individual  rights  of  the  citizen  are  absorbed  by 
the  State,  which  was  created  by  their  consent,  and  he  has  no 
choice  but  to  obey  such  laws  and  prescriptions  as  the  sover- 
eign power,  the  State,  may  create. 

The  a  priori  assumptions  of  a  "state  of  nature"  and  the 
"natural  rights"  of  man,  were  a  great  advance  on  the  ancient 
and  prevailing  doctrine  that  Kings  rule  by  divine  right,  and 
that  their  subjects  had  no  rights,  natural  or  otherwise,  save 
those  that  flowed  from  the  grace  of  the  Sovereign. 

These  assumptions  and  their  corollary,  the  contractual  basis 
of  the  State  or  the  community,  admitted  and  allowed,  the 
advance  to  limitations  on  State  action  and  the  possession  by  the 
citizen  of  certain  rights  and  liberties  with  which  the  State  could 
not  interfere,  was  natural  and  easy. 

John  Locke  is  the  founder  and  father  of  Individualism,  and 
it  was  he  who  first  announced  and  stated  the  doctrine  in  such 
form  as  to  become  a  practicable  and  vital  principle  of  govern- 
ment. 

His  views  were  published  at  a  time  when  their  acceptance  by 
the  English  people  was  easy  and  necessary.  The  Revolution 
of  1688  had  expelled  James  II  from  the  throne,  and  had  sub- 
stituted William  and  Mary.  Jacobite  intrigues  were  rife,  and 
treasons  were  so  numerous  that,  according  to  Macaulay,  they 
crossed  each  other  on  the  Channel. 

Adherents  of  James  insisted  on  the  doctrine  of  "divine  right 
of  Kings,"  and  it  became  necessary  for  the  party  of  William 
and  Mary  to  oppose  it  with  principles  of  greater  liberality,  more 
consistent  with  liberty. 

Locke,  as  did  Hobbes  before  and  Rousseau  after  him,  assumed 
a  primitive  state  of  Nature,  and  the  contractual  origin  of  the 
polity;  but  with  respect  to  the  authority  of  the  State,  he  dia- 
metrically opposed  them,  and  declared,  that  the  surrender  of 

l  Philosophical   Rudiments.   Chaps.   VI..  VII. 
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natural  rights  which  took  place  when  the  social  compact  was 
made  was  not  complete,  but  on  the  contrary,  was  most  strictly 
and  carefully  limited. 

Political  and  social  conditions  in  England  favored  the  accept- 
ance and  growth  of  Locke's  doctrine  of  the  limitation  of  the 
authority  of  the  State ;  and  later  on,  under  the  widespread  in- 
fluence of  Adam  Smith's  Wealth  of  Nations,  Individualism 
became  a  potent  factor  in  practical  politics.  Wherever  the  prin- 
ciples of  free  trade  prevailed  and  were  followed  by  industrial 
prosperity,  Individualism  acquired  a  solid  fulcrum  from  which 
to  move  the  political  world.  Liberalism  tended  to  the  adoption 
of  Locke's  definition  of  the  limits  of  State  Action. 

It  is  needless  to  say,  that  in  America,  the  principle  of  Abso- 
lutism or  the  omnipotence  of  the  State  was  never  accepted  or 
tolerated. 

Accepting  as  fundamental  the  principle  that  government 
rests  upon  the  consent  of  the  people,  the  American  Common- 
wealths and  the  Federal  Government  were  created  with  powers 
more  or  less  limited. 

In  the  Declaration  of  Independence,  we  find  this  statement  of 
the  rights  of  the  people  and  the  powers  of  government:  "We 
hold  these  truths  to  be  self-evident,  that  all  men  are  created 
equal,  that  they  are  endowed  by  their  Creator  with  certain  in- 
alienable rights,  that  among  these  are  Life,  Liberty  and  the 
Pursuit  of  Happiness.  That  to  secure  these  rights,  governments 
are  instituted  among  men,  deriving  their  just  powers  from  the 
consent  of  the  governed  —  that  whenever  any  form  of  govern- 
ment becomes  destructive  to  these  ends,  it  is  the  right  of  the 
people  to  alter  or  abolish  it,  and  to  institute  new  government, 
laying  its  foundation  on  such  principles  and  organizing  its 
powers  in  such  form  as  shall  seem  most  likely  to  affect  their 
safety  and  happiness." 

These  principles  are  English  in  their  origin,  and  were  derived 
by  our  forefathers  from  the  Mother  Country,  and  brought  with 
them  to  the  New  World. 

They  are  the  foundation  upon  which  our  State  and  Federal 
governments  rest.  The  Constitutions  of  our  American  States 
are  aptly  said  not  to  be  ' 'the  beginning  of  a  community  nor  the 
origin  of  private  rights ;    *    *   •    they  are  not  the  cause,  but 
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consequfence  of  personal  and  political  freedom;  they  grant  no 
rights  to  the  people,  but  are  the  creatures  of  their  power,  the 
instruments  of  their  convenience ;  *  *  #  and  are  necessar- 
ily based  upon  the  pre-existing  conditions  of  laws,  rights,  hab- 
its and  modes  of  thought."1  And  Mr.  Webster  said  that 
' 4  Written  Constitutions  sanctify  great  principles,  but  the  latter 
are  prior  in  existence  to  the  former."2 

Our  Constitutions,  State  and  Federal,  presuppose  the  exist- 
ence of  certain  private  rights,  which  are  natural  and  inherent, 
and  which  are  not  derived  from  and  do  not  depend  upon  Con- 
stitutional sanctions.  Those  instruments  contain  restraints 
upon  government,  which  are  intended  to  protect  and  guarantee 
them  from  enroachment  and  violation. 

The  difficulty  has  been  of  the  extent  and  limitations  of  the 
power  or  authority  of  Society  or  the  State.  Naturally  there 
have  always  been  and  always  will  be  differences  of  opinion. 
It  would  be  impossible  to  formulate  with  scientific  accuracy 
the  exact  line  beyond  which  the  State  should  not  go  in  the  per- 
formance of  its  just  and  proper  functions. 

The  principle  has  been  stated  in  general  terms  by  Sir  William 
Blaekstone.  He  says,  "That  Constitution  or  frame  of  govern- 
ment, that  system  of  laws,  is  alone  calculated  to  maintain  civil 
liberty,  which  leaves  the  subject  entire  master  of  his  own  con- 
duct, except  in  those  points  wherein  the  public  good  requires 
some  direction  or  restraint."3 

The  "public  good"  is  a  variable  quantity,  and  what  one  may 
hold  to  be  the  "public  good,"  or  necessary,  will  be  rejected  by 
another. 

Insusceptible  of  exact  measurement  or  definition,  as  in  the 
very  nature  of  things  it  is,  government  interference  in  England 
and  the  United  States  has  been  greater  or  less  according  to 
circumstances. 

In  England,  Individualism  received  a  powerful  stimulus  from 
the  establishment  of  free  trade,  and  from  the  support  of  such 
advocates  as  Adam  Smith  and  John  Stuart  Mill.  In  both  these 
great  thinkers  and  philosophers,  the  doctrine  of  Individualism 

1  Hamilton  v.  St.  Louis  County,  15  Mo.  13. 

2  Webster's  Works,  2  Vol.  392. 

s    Illackstone's  Commentaries,  p.  — 
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had  powerful  advocates,  and  their  writings  produced  profound 
and  lasting  impressions  on  their  countrymen.  Their  views  har- 
monized and  were  in  accord  with  the  industrial  conditions  in 
England  at  the  time,  and  the  rise  of  democracy,  and  the  decay 
of  monarchical  and  oligarchical  control  of  public  affairs  gave 
them  strong  support. 

In  the  early  period  of  our  national  life,  no  other  theory  of 
government  was  practicable.  The  nation  was  young,  its  popu- 
lation sparse,  and  its  internal  and  foreign  trade  and  commerce 
was  small  and  inconsiderable.  Manufacturing  was  confined  to 
artisans  and  handicraftsmen  mainly,  and  did  not  begin  to 
develop  to  any  considerable  extent  until  after  the  War  of  1812, 
and  then  principally  in  the  New  England  States. 

The  ideas  of  Jefferson  were  generally  accepted.  The  sum  of 
good  government,  he  said,  in  substance,  was  equal  and  exact 
justice  to  all  men;  freedom  of  religion:  freedom  of  the  press; 
freedom  of  person  ;  the  restraint  by  the  State  of  men  from  injur- 
ing one  another,  and  leaving  them  otherwise  free  to  regulate 
their  own  pursuits  of  industry  and  improvement.1 

The  progress  of  our  country,  its  great  industrial  develop- 
ment, and  its  advancement  to  its  present  station  among  the 
great  nations  of  the  earth  is  due  in  great  measure  to  these 
liberal  and  beneficent  principles. 

The  citizen,  left  free  to  regulate  his  own  conduct,  unham- 
pered by  the  meddlesome  interference  of  the  State,  was  enabled 
to  achieve  for  himself  larger  rewards  for  his  labor  and  enter- 
prise, than  he  could  have  done  under  a  less  liberal  system.  The 
prizes  of  life  were  his,  if  he  possessed  the  courage  and  enterprise 
to  strive  for  them.  Special  privileges  were  there  none,  but 
equal  opportunities  for  all.  The  humblest  man  could  look 
forward  to  the  enjoyment  of  the  fruits  of  his  labor,  without 
the  fear  of  its  being  snatched  from  him  by  some  powerful  lord, 
or  by  a  tyrannical  government. 

The  stimulating  effects  of  individual  freedom  became  appa- 
rent in  all  the  walks  and  departments  of  life. 

Agriculture,  commerce  and  manufacturing,  and  all  the  arts 
of  peace  were  cultivated  with  energy,  zeal  and  hope;  and  the 

X     Jefferson's  First  Inaugural. 
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nation  grew  from  the  beginning  of  its  existence  in  wealth  and 
power.  Hardy  men,  animated  by  the  principles  of  liberty  upon 
which  their  government  was  founded  turned  their  faces  to 
the  West  and  subdued  the  wilderness,  and,  in  an  incredibly 
short  space  of  time,  founded  new  States  and  added  them  to  the 
original  thirteen.  Great  and  populous  States,  large  and  pros- 
perous cities,  and  a  nation,  surpassing  all  others  in  wealth  and 
the  happiness  and  prosperity  of  its  citizens  were  built  by  their 
individual  efforts  and  enterprise. 

Englishmen  also  raised  their  country  to  a  position  of  power 
and  prosperity,  unexampled  except  by  our  own,  in  the  history 
of  the  world.  That  country  surpassed  all  others  until  recently, 
in  the  richness  and  extent  of  her  commerce  and  manufactures, 
and  extended  her  dominion  to  every  quarter  of  the  globe. 
Many  of  her  colonies  founded  by  the  enterprise  of  her  people 
have  become  great  and  self-supporting  nations.  Canada  and 
the  Australasian  Colonies  are  all,  except  in  name,  self-governing 
republics.  The  great  Empire  of  India  was  acquired  by  the  indi- 
vidual efforts  and  enterprise  of  a  company  of  English  mer- 
chants, who  conquered  and  annexed  it  to  the  Crown  of  Great 
Britain. 

These  great  achievements  by  Britons  and  Americans  would 
not  have  been  possible  under  any  system  of  government  other 
than  that  which  allowed  the  greatest  personal  liberty  and  the 
freest  scope  to  individual  conduct. 

Spain  originally  discovered,  and,  at  one  time,  owned  the 
larger  share  of  the  American  Continent  and  islands. 

France  owned  Canada,  and  all  that  part  of  the  United  States 
bounded  by  the  Ohio,  the  Great  Lakes  and  the  Mississippi 
River,  and  what  we  know  as  the  Louisiana  Purchase.  She  also 
had  the  first  foothold  in,  and  claim  upon,  India. 

Today  the  Spanish  flag  does  not  float  over  a  foot  of  American 
territory,  and  the  Great  Empire  of  India  and  her  American 
possessions  passed  from  the  control  of  France. 

The  causes  of  the  losses  of  these  great  Empires  by  those  two 
countries  are  easily  understood.  .  Their  governments  were  des- 
potisms ;  all  power  resided  in  the  Crown :  the  people  had  no 
voice  or  share  in  the  administration  of  public  affairs ;  and  they 
had  nothing  to  do  with  the  laws  except  to  obey  them  as  they 
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were  prescribed  by  the  sovereign.  Individual  freedom  was 
unknown.  The  people  were  subjects,  in  fact  as  well  as  in  name, 
and  their  lives  and  property  were  never  secure  from  the  op- 
pressions and  exactions  of  their  rulers.  Those  most  funda- 
mental of  natural  rights  —  liberty  of  conscience,  freedom  of 
religion,  freedom  of  person  from  tyrannical  abuse,  security  of 
property,  and  its  immunity  from  unjust  tribute  and  confiscation 
—  were  unknown.  Individual  enterprise  could  not  exist  under 
such  a  system.  Men  feared  to  act  for  themselves  —  they  lacked 
initiative  and  self-confidence,  and  business  enterprise  depended 
upon  the  favor  of  government. 

Little  wonder  then,  that  these  fairest  portions  of  the  earth 
were  seized  and  appropriated  by  the  people  of  those  two  nations 
whose  characters  had  been  moulded,  and  whose  daring  and 
enterprise  had  been  sharpened  and  whetted  by  the  system  of 
government  which  restrained  individual  conduct  only  so  far  as 
to  prevent  the  injuring  of  one  by  another  and  for  the  public 
good. 

That  the  happiness  of  the  American  people  and  the  wide  dif- 
fusion of  prosperity  among  them  have  been  in  great  part  attrib- 
utable to  the  freedom  of  individual  activity  from  the  restraints 
and  repressions  of  government,  is  undeniable ;  butv  it  is  equally 
true  that  this  great  prosperity  is  attended  by,  or  has  developed 
some  dangers  and  some  evils  which  have  caused  apprehension 
and  alarm. 

These  evils  and  dangers,  real  and  apprehended,  which  will 
be  presently  adverted  to,  have  caused  a  reaction,  to  some  extent, 
from  the  individualistic  theory  of  government.  The  great  devel- 
opment of  the  natural  resources  of  the  country  and  the  very 
abundance  of  its  prosperity,  have  generated  economic  and  social 
conditions,  which,  it  is  apparent,  require  and  call  for  a  larger 
degree  of  governmental  supervision  and  control.  It  is  self- 
evident  that  in  a  progressive  community,  changed  and  changing 
conditions  will  influence  and  bring  about  either  directly  or 
indirectly,  corresponding  alterations  in  its  functions  and  in  its 
policies.  A  nation,  like  the  United  States,  must,  of  necessity, 
alter  its  public  policies,  and,  if  necessary,  change  its  laws  to 
conform  to  altered  conditions.  A  nation  whose  Constitution 
and  laws  are  rigid  and  inflexible  would  soon  find  itself  in  a 
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state  of  arrested  development.   We  need  only  point  to  China 
for  example.    Almost  the  earliest  in  the  field  of  civilization 
and  invention,  it  for  centuries  has  remained  stationary,  because  . 
of  the  inflexibility  of  its  laws  and  the  fixity  of  the  habits  and 
opinions  of  its  people. 

Every  civilized  State  of  modern  times  has  been  obliged,  with- 
in the  last  century,  by  reason  of  changed  and  changing  eco- 
nomic and  social  conditions,  to  alter  its  Constitution  and  laws. 
Of  all  the  European  governments,  none  have  remained  sta- 
tionary except  Spain  and  Russia,  and  these  two,  within  the 
past  few  years,  have  shown  the  ferment  and  impulse  of  demo- 
cratic ideas  and  of  economic  and  industrial  progress. 

In  the  United  States,  most  of  the  changes  in  conditions  and 
laws  have  been  wrought  by  peaceful  means.  The  additions  to 
the  organic  law  of  our  Union  were  brought  about  by  the  Civil 
War;  but  the  amendments  to  the  Constitution  have  affected 
but  slightly  the  relations  of  the  individual  citizen  to  govern- 
ment. 

Both  the  State  and  the  General  Government  have  been  busy 
of  late  years  in  enacting  legislation  designed  to  restrict  or 
control,  to  a  greater  extent  than  formerly,  the  freedom  of  indi- 
vidual conduct.  The  impulse  to  this  species  of  legislation  was 
first  felt  by  the  States,  and,  later,  by  the  General  Government. 

This  legislation  has  taken  a  wide  range,  and  is  based  upon  the 
theory  and  principle  that  the  power  of  government  extends  to 
the  protection  of  the  lives,  limbs,  health,  comfort  and  quiet  of 
all  the  persons,  and  the  protection  of  all  the  property  within 
the  State ;  and  that  persons  and  property  are  subject  to  many 
restraints  and  burdens  in  order  to  secure  the  general  comfort, 
l-ealth  and  prosperity  of  the  State.1 

The  movement  to  larger  State  control  emanated  from  the 
people  themselves,  and  Mr.  Bryce,  the  author  of  The  American 
Commonwealth,  says  that  the  tendency  of  American  democra- 
cies to  resort  to  the  policy  of  larger  governmental  control  is 
one  of  the  political  phenomena  of  modern  times. 

The  first  in  the  field  of  restrictive  legislation  were  the  States; 
and  after  them  the  general  Government ;  and  this  was  so  upon 


l     Beer  Company  r.  Massachusetts.  97  U.  S.  25.  33. 
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the  theory  that  the  States,  being  closer  to  the  people,  might  the 
more  easily  and  effectively  deal  with  those  subjects  that  re- 
quired supervision  or  control. 

Some  of  the  subjects  upon  which  the  States  have  legislated 
are  here  noted. 

Probably  the  first,  and  certainly  that  which  appealed  the 
most  strongly  to  the  popular  conscience,  was  the  sale  and  use 
of  intoxicating  liquors.  The  evils  of  intemperance  have  hardly 
been  exaggerated  by  the  most  strenuous  advocates  of  temper- 
ance legislation.  The  mischievous  activity  of  the  liquor  inter- 
ests in  politics,  and  the  offensive  manner  in  which  they  too 
often  conduct  their  business,  gave  a  strong  impulse  to  the 
movement.  Some  of  the  States  enacted  prohibitory  laws  which 
put  an  end,  so  far  as  legislative  enactments  could  do,  to  the 
traffic  in  and  consumption  of  alcoholic  liquors.  Such  extreme 
measures,  however,  did  not  commend  themselves  to  the  greater 
number  of  States  and  they  have  been  contented  with  such  laws 
as  tended  to  regulate  the  business  and  to  minimize  its  evils. 
Popular  sentiment  in  favor  of  legislation  on  this  subject  has 
grown  very  rapidly  and  there  are  now  few  of  the  States  which 
have  not  enacted  laws  designed  either  to  destroy  the  liquor 
traffic  absolutely,  or  to  restrict  it  within  narrower  and  safer 
bounds. 

Other  instances  of  legislation  of  this  nature,  but  by  no  means 
all,  are  the  following: 

Regulations  concerning  the  public  health,  such  as  quar- 
antines, the  sale  of  drugs  and  patent  medicines,  the  preparation 
by  manufacturers  of  foods,  and  the  like. 

The  regulation  and  sale  of  fertilizers  manufactured  for  agri- 
cultural purposes. 

The  regulation  of  hunting  and  fishing,  so  as  to  preserve  game 
and  fish  from  destruction. 

The  preservation  of  forests,  by  restricting  the  cutting  of 
trees,  and  providing  for  the  doing  or  not  doing  of  such  things 
as  will  result  in  the  destruction  of  timber  growth. 

The  imposition  of  taxes  on  dogs,  designed  to  diminish  the 
number  of  canines,  and  to  promote  sheep  industry. 

Regulation  of  the  use  of  vehicles  of  travel  and  locomotion. 
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and  the  speed  at  which  they  are  run,  particularly  the  "deadly" 
automobile. 

The  prohibition  of  the  importation  of  cigarettes  into  the 
State,  that  the  use  of  them  may  be  discouraged. 

The  shortening  of  the  hours  of  labor,  and  factory  laws  de- 
signed to  prohibit  the  employment  of  children  of  tender  years. 

The  prohibtion  of  combinations  in  restraint  of  trade,  trusts 
and  monopolies. 

The  requirements  of  railroads  to  fence  their  tracks,  to  pre- 
\ent  the  intrusion  of  live  stock  and  their  injury  or  destruction. 

The  regulation  of  rates  chargeable  by  common  carriers  of 
freight  and  passengers. 

The  requirement  of  the  adoption  and  use  of  safety  devices, 
such  as  the  air-brake,  in  the  operation  of  railroads,  designed  to 
protect  the  lives  of  employes. 

It  will  be  noted  that  the  domain  of  this  species  of  legislation 
has  been  extended  far  beyond  these  subjects,  like  the  public 
health  and  the  liquor  traffic,  which  were  admittedly  within  the 
sphere  of  government  regulation. 

The  present  year  has  been  fruitful  of  very  drastic  legislation 
by  the  Congress  of  the  United  States  on  subjects  which  hitherto 
have  either  been  left  to  State  control,  or  have  been  left  un- 
touched by  the  States. 

I  refer,  of  course,  to  the  bill  regulating  freight  rates  of 
common  carriers  and  enlarging  the  jurisdiction  of  the  Interstate 
Commerce  Commission  over  them,  to  the  Pure  Food  Bill,  and 
to  the  Meat  Inspection  Law. 

This  legislation  by  Congress  is  but  another  evidence  of  the 
strong  tendency  and  purpose  of  the  American  people  to  confer 
upon  government  larger  control  over  the  business  affairs  and 
conduct  of  its  citizens. 

What,  it  may  be  asked,  is  the  cause  of  this  great  change 
in  public  sentiment,  of  this  strong  reaction  from  the  non-inter- 
ference theory  of  government? 

As  has  been  stated,  changed  social  and  economic  conditions 
bring  about  alterations  and  modifications  of  the  laws  of  a 
country. 

In  that  period  of  our  history  prior  to  the  Civil  War,  the  popu- 
lation of  the  country  was  sparse,  its  commerce  and  manufac- 
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turing  industries  were  comparatively  small,  and  the  latter  were 
mainly  controlled  and  conducted  by  individual  means  and 
enterprise. 

In  1855  there  was  not  more  than  twenty-eight  millionaires  in 
the  whole  country.  Then  the  largest  estate  was  that  of  Stephen 
Girard,  whose  fortune  was  said  to  be  seven  millions  of  dollars. 
The  wealth  of  the  country  was  more  evenly  distributed  and  the 
conditions  of  life  were  less  difficult  and  complex. 

Since  then  an  immense  transformation  has  occurred.  By  i 
very  natural  process,  capital  has  been  combined  and  concen- 
trated, and  there  are  relatively  fewer  persons  engaged  in  busi- 
ness of  various  kinds  on  their  own  account  than  formerly.  Cor- 
porations have  been  multiplied,  and  every  species  of  business, 
from  a  peanut  stand  up  to  a  railroad,  are  now  conducted  by 
them. 

The  railways  of  the  country  were,  for  the  most  part,  inde- 
pendent lines  and  operated  in  competition  with  each  other. 
Since  the  Civil  War,  and  within  recent  years,  by  a  process  of 
combination,  the  railways  of  the  country  have  been  concen- 
trated into  a  few  great  systems,  traversing  thousands  of  miles 
of  territory  and  employing  armies  of  men. 

There  are  now  in  the  United  States  more  than  five  thousand 
millionaries,  two  thousand  of  whom  live  in  the  city  of  New 
York.  Their  fortunes  range  from  one  million  to  hundreds  of 
millions.  Some  of  them  are  placed  at  such  figures  that  the  sum 
is  too  vast  to  be  comprehended. 

One  corporation  alone,  with  a  capitalization  of  one  billion, 
practically  owns  seventy-five  per  cent  of  all  the  iron  ore  of  the 
United  States  and  produces  the  largest  per  cent  of  the  output 
of  steel  and  iron.  This  immense  corporation  with  its  great 
power  over  production,  inevitably  controls  the  prices  of  its 
products  and  the  products  of  all  the  other  iron  and  steel  man- 
ufacturers of  the  country. 

The  sugar  manufacturing  interests  of  the  country  are  domin- 
ated by  one  corporation,  which  with  its  vast  capital  and  influ- 
ence controls  the  prices  of  the  raw  and  refined  article. 

So  also  the  tobacco  industry  is  practically  within  the  grasp 
end  under  the  control  of  one  corporation. 

Almost  every  department  of  industry  is,  to  a  greater  or  less 
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degree,  dominated  and  controlled  either  by  one,  or  a  few  such 
corporations. 

Necessarily,  this  great  revolution  in  the  industries  of  the 
country  has  affected,  either  favorably  or  adversely,  every  pri- 
vate citizen  and  has  wrought  profound  changes  in  the  con- 
ditions of  life. 

One  of  the  great  problems  of  modern  industrial  life  is  dis- 
tribution—  how  food  stuffs  and  manufactured  products  may 
be  so  distributed  as  to  reach  and  supply  the  needs  of  consumers. 
This  question,  it  is  apparent,  concerns  every  citizen  of  the 
country  and  affects  his  comfort  and  happiness. 

By  the  concentration  of  the  transportation  and  the  railroad 
interests  of  the  country  into  the  hands  of  a  few  corporations, 
the  power  exists  to  levy  a  tax  or  tribute  upon  production  and 
consumption,  that,  if  unwisely  exercised,  will  bring  about  seri- 
ous and  even  disastrous  consequences. 

By  the  concentration  or  the  combination  of  great  branches 
of  industry,  as,  for  example,  the  manufacture  of  steel  and  iron, 
a  like  dangerous  power  is  vested  in  the  hands  of  a  few  men 
whose  fortunes  may  be  greatly  augmented  at  the  expense  of  the 
public,  by  the  selfish  or  unwise  exercise  of  their  power. 

The  population  of  the  country,  now  approaching  one  hundred 
millions,  is  no  longer  homogeneous,  but  in  a  number  of  the 
States  is  composed  of  peoples  which  have  come  in  large  numbers 
from  almost  all  the  nations  of  the  globe. 

The  greatest  disparity  between  the  fortune  of  the  capitalistic 
class  and  the  masses  of  the  people,  has  produced  a  line  of  cleav- 
age which  is  unwholesome  and  dangerous. 

There  has  grown  up  a  great  laboring  class,  numbering  many 
millions,  whose  interests  are  at  war  with  their  employers'. 

They  have  themselves  formed  powerful  societies  which  are 
thoroughly  organized,  and  are  under  the  direction  and  manage- 
ment oftentimes  of  officers  of  great  ability.  These  societies,  by 
their  control  of  large  numbers  of  laborers,  have  been  able  to 
cope,  on  more  than  equal  terms,  with  the  owners  of  the  indus- 
tries in  which  they  are  engaged.  They  have  proved  victorious 
in  their  contests  more  often  than  they  have  failed.  But  their 
methods  are  not  always  peaceful  or  lawful.  Too  often  is  the 
contest  marked  by  unlawful  aggression,  destruction  of  prop- 
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erty,  and  even  murder.  In  the  past  dozen  years  we  have  seen 
labor  strikes  which  tied  up  and  paralyzed  the  operations  of  not 
only  one,  but  of  many  railroad  systems,  which  closed  up  all  the 
coal  mines  in  half  a  dozen  States,  and  produced  a  fuel  famine, 
which  threatened  the  comfort  of  millions  of  people  and  the 
business  prosperity  of  the  whole  country. 

When  these  conflicts  occur,  such  conditions  of  confusion  and 
disorder  and  bloodshed  ensue,  that  to  preserve  life  and  property 
and  restore  law  and  order,  the  military  power  is  often  called 
into  requisition.  It  will  be  recalled  that  during  the  great  rail- 
road strike  in  Chicago,  some  years  ago,  the  mob  laborers  and 
their  sympathizers  could  not  be  checked  in  their  career  of 
destruction,  until  the  troops  of  the  United  States  were  sent  to 
the  scene  of  the  conflict.  And  in  Tennessee,  some  years  ago,  a 
strike  occurred  at  the  Coal  Creek  mines  in  the  Eastern  part  of 
the  State  which  finally  assumed,  on  the  part  of  the  strikers, 
the  form  of  armed  conflict  with  the  military,  and  open  rebellion 
against  the  State,  and  to  suppress  which,  the  State  was  bur- 
dened with  an  expense  of  nearly  three-quarters  of  a  million  of 
dollars. 

These  are  some  of  the  conditions  now  existing  which  did  not 
prevail  in  the  first  seventy-five  years  of  the  history  of  the  coun- 
try. Necessarily,  they  have  presented  for  solution  problems  of 
the  gravest  character. 

If  all  men  were  born  equal,  if  the  moral  precept,  "do  unto 
others  as  you  would  have  others  do  unto  you,"  was  a  rule  by 
which  social  and  business  relations  were  governed,  and  had 
the  force  and  sanction  of  positive  law,  there  would  be  little 
need  of  the  supervising  authority  of  the  State. 

But  men  are  not  born  equal:  they  differ  in  strength,  force 
and  aggressiveness,  and  in  their  moral  and  intellectual  qualities. 

Neither  has  the  Golden  Rule,  now  or  at  any  other  time,  exer- 
cised an  influence  of  power  beyond  that  of  a  purely  moral 
precept. 

The  struggle  for  wealth  and  power  arouses  the  savage  in- 
stinct to  overcome  and  destroy. 

The  conditions  of  society  are  at  best,  strife  and  conflict.  In 
the  great  struggle,  that  law  of  nature,  "red  in  tooth  and  claw," 
the  survival  of  the  fittest,  prevails.    The  weak  succumb  and 
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the  strong  rise  to  wealth  and  power  ;  and  too  often  the  battle 
is  unfairly  won. 

The  old  theory  of  individualism  and  hisses  fairc  cannot,  it  is  - 
believed,  be  safely  maintained  in  its  original  vigor ;  but  to  pre- 
serve peace  and  order,  to  protect  the  weak  from  the  aggressions 
of  the  strong,  to  secure  the  comfort  and  the  happiness  of  the 
masses  of  the  people  from  the  oppressions  of  power  exercised 
by  their  fellowmen,  some  greater  authority,  some  restraining 
hand  must  exist  somewhere. 

The  great  inequalities  of  fortune,  the  concentration  of  wealth 
and  the  power  that  wealth  gives,  in  the  hands  of  a  compora- 
tively  few  men,  have  been  the  result  of  the  operation  of  the 
law  of  individual  freedom  and  non-interference  of  government ; 
and  as  we  have  seen,  conditions  have  been  created  and  dangers 
have  resulted  which  can  only  be  corrected  or  prevented  by 
some  sensible  limitation  of  individual  freedom  and  some  wise 
and  conservative  enlargement  of  governmental  authority. 

The  States  have  proved  their  inability  to  cope  with  and  solve 
many  of  the  problems  which  existing  conditions  have  created. 
This  results  from  the  fact  that  the  jurisdiction  of  the  several 
States  extends  onlv  to  business  and  commerce  of  an  intra- 
state  nature.  Almost  every  business  and  almost  every  corpora- 
tion of  any  magnitude  extends  its  operations  beyond  the  bor- 
ders of  the  particular  State  in  which  they  are  located  into  other 
States  and  foreign  countries.  Under  the  Constitution  of  the 
United  States  a  State  has  no  authority  to  legislate  upon,  or 
in  any  manner  control  or  interfere  with  foreign  and  interstate 
commerce.  It  has,  therefore,  been  impossible  for  the  several  * 
States  to  control  or  regulate  freight  rates  charged  by  railroads 
or  common  carriers  where  the  transportation  extended  beyond 
the  limits  of  the  State.  Upon  purely  intra-state  transportation, 
the  States  have  undertaken  to  act,  but  this  limited  control  of 
transportation  has  proved  disappointing  and  has  effected  but 
little  good.  State  railroad  Commissions  and  regulatory  legis- 
lation having  failed  in  large  measure  to  accomplish  the  pur- 
poses intended,  the  public  naturally  sought  some  other  more 
efficient  agency.  The  powers  of  the  National  Government, 
under  the  Interstate  Commerce  clause  of  the  Constitution,  were, 
therefore,  called  into  exercise  by  congressional  legislation. 


Digitized  by  Google 


156 


PROCEEDINGS  OF  THE 


Another  instance  of  the  inadequacy  of  State  authority  is 
Pure  Foods.  Almost  all  the  States,  in  response  to  popular  de- 
mand, enacted  legislation  to  protect  the  public  health  from  the 
dangers  resulting  from  the  use  of  patent  and  proprietary  medi- 
cines and  manufactured  foods.  The  manufacturers  of  such 
articles  were  in  great  measure  immune  from  the  effects  of  State 
legislation,  because  of  the  fact  that  the  distribution  and  sale 
of  their  products  fell  within  the  domain  of  Interstate  Commerce. 
The  evils  and  dangers  attending  the  unrestricted  production 
and  sale  of  such  articles  were  real,  and  were  not  exaggerated 
in  the  public  mind.  It  became  necessary,  therefore,  for  the 
National  Government  to  intervene;  and  at  its  last  session, 
Congress,  after  fifteen  years  of  incubation,  passed  an  act  which, 
it  is  hoped,  will  effect  the  objects  intended,  and  secure  to  the 
people  immunity  from  dangerous  and  poisonous  medicines  and 
impure  or  noxious  foods. 

Another  instance  of  congressional  intervention,  was  the  pro- 
hibition of  the  transmission,  by  mail  or  through  the  agencies 
of  Interstate  Commerce,  of  lottery  tickets.  It  will  be  recalled 
that  the  Louisiana  State  Lottery  for  a  number  of  years  con- 
ducted  a  successful  business  in  New  Orleans  and  reaped  great 
profits  by  the  sales  of  its  tickets  throughout  the  States  of  the 
Union.  The  State  of  Louisiana  was  either  unwilling,  or  unable 
to  suppress  the  lottery  company.  The  evils  and  demoralization 
resulting  from  this  species  of  gambling  were  so  great  that  the 
moral  sense  of  the  people  revolted  against  it.  It  was  impossible 
for  the  several  States,  by  legislation,  to  efficiently  prevent  the 
introduction  and  sale  of  lottery  tickets  within  their  territo- 
ries, but  it  was  possible  for  the  National  Government  to  do  so. 
Accordingly,  it  was,  by  the  National  Government,  made  illegal 
to  transmit  lottery  tickets  through  the  mail  and  through  the 
agencies  of  Interstate  Commerce.  The  result  was  that  the 
Louisiana  Lottery  was  unable  to  conduct  its  business  in  such 
manner  as  to  be  profitable,  and  it  has  passed  out  of  existence. 

Still  another  illustration  of  the  exercise  of  National  authority 
where  the  States  proved  inefficient  and  powerless,  was  the  so- 
called  Sherman  Act,  or  the  act  which  prohibits  contracts,  com- 
binations and  conspiracies  in  restraint  of  trade.  It  is  probable 
that  no  State  in  the  Union  has  failed  to  pass  acts  prohibitory 
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of  trusts,  monopolies  and  combinations.  In  Tennessee,  we  have 
on  the  statute  books  two  acts,  both  very  severe  and  highly 
penal  in  their  character ;  yet,  in  the  face  of  such  State  legisla- 
tion, and  in  defiance  of  it,  great  combinations  of  manufacturers 
were  formed  which  were  designed  to  and  did  fix  and  regulate 
production  and  prices.  By  such  combinations,  the  volume  or 
quantity  of  manufactured  products  and  the  prices  at  which 
they  were  sold  were  arbitrarily  fixed,  and  the  public  was  be- 
lieved to  have  suffered  in  consequence. 

Yet  another  instance  of  the  exercise  of  Federal  power  where 
the  States  failed,  is  found  in  the  Meat  Inspection  Bill  recently 
passed  by  the  Congress  of  the  Unit.ed  States. 

The  exercise  by  the  National  Government  of  its  constitutional 
powers  over  the  subjects  mentioned,  has  augmented  the  au- 
thority of  that  government  beyond  what,  in  the  early  days  of 
the  Republic,  it  was  believed  to  possess. 

This  does  not  mean,  however,  that  the  States  will  cease  to 
possess  and  exercise  all  those  powers  necessary  and  requisite 
for  local  government.  The  domain  of  State  authority  still 
remains  unimpaired  over  the  great  majority  of  matters  which 
the  most  nearly  concern  and  affect  the  people;  and  it  is  only 
where  their  power  and  vigor  are  too  feeble  or  too  circumscribed 
that  they  are  supplemented  and  reinforced  by  National 
authority. 

The  framers  of  the  Federal  Constitution  did  not,  and  in  the 
nature  of  things  could  not  foresee  the  changes  that  a  century 
would  bring.  Much  as  they  might  cherish  and  indulge  the  hope 
of  a  great  and  splendid  future  for  the  Republic  they  were  creat- 
ing, they  did  not  dream  of  those  great  discoveries  of  science  and 
invention,  the  steamboat,  railroad  and  telegraph,  or  the  growth 
of  a  nation  whose  commerce,  industries  and  wealth  would  in 
so  short  a  time  surpass  those  of  all  the  other  countries  of  the 
earth ;  but  they  "builded  better  than  they  knew."  The  Consti- 
tution they  wrote  possessed  both  the  elements  of  strength  and 
flexibility.  It  proved  strong  enough  to  bear  the  strain  of  a 
great  war  and  to  preserve  the  Union  which  it  created;  and  it 
has  proved  susceptible  of  adaptation  to  all  the  conditions  which 
have  since  arisen. 

By  a  natural  process  of  interpretation  and  expansion,  it  has 
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proved  sufficient  to  allow  legislation  and  action  by  the  Federal 
Government  of  such  scope  and  breadth  as  to  enable  it  both  to 
supplement  State  legislation,  and  to  fix  a  firm  control  and 
restraining  authority  over  most  of  the  conditions  which  have 
made  such  restraint  and  control  necessary. 

It  is  manifest  that  the  larger  share  of  authority  over  such 
matters  must  be  exercised  by  the  Federal  Government. 

There  are  now  few  of  us  who  retain  the  same  fear,  as  for- 
merly, of  the  assumption  and  exercise  by  the  National  Govern- 
ment of  larger  powers  and  authority.  The  fact  is,  that  old 
beliefs  on  this  subject  have,  to  a  great  degree,  faded  away  in 
those  parts  of  the  country  where  they  formerly  prevailed  in 
their  greatest  vigor.  Political  parties  have  also,  in  a  measure, 
reversed  their  ideas,  and  many  of  the  firmest  adherents  of  the 
old  so-called  States'  Rights  principles  are  now  the  most  strenu- 
ous advocates  of  larger  national  authority. 

The  revolution  in  political  opinion  on  this  subject  has  been  as 
remarkable  as  the  industrial  and  economic  transformation  of 
the  country.  The  fear  is,  that  popular  sentiment  may  swing  too 
far  in  the  opposite  direction. 

The  habit  of  resorting  to  legislation  to  correct  admittedly 
wrong  things  is  apt  to  grow,  and  under  the  stimulus  of  popular 
demand,  the  activities  of  government  may  be  extended  beyond 
the  limits  of  prudence  and  safety. 

Already  we  see  growing  up  among  certain  classes  a  sentiment 
which  calls  for  the  extension  of  the  authority  of  government  to 
matters  which  had  best  be  left  to  individual  control. 

Great  numbers  of  our  countrymen,  a  few  years  ago,  under 
the  pressure  of  great  industrial  depression,  sought  to  have  the 
government  of  the  United  States  erect  granaries  and  ware- 
houses for  the  reception  of  the  agricultural  products  of  the 
farmers,  and  the  loaning  of  money  thereon  by  the  government. 
The  idea  was,  that  it  was  the  proper  function  of  government 
to  become  a  great  banker  and  use  its  funds  for  the  accommoda- 
tion of  the  farmers  and  agricultural  class. 

We  hear  much  in  these  days  of  the  governmental  ownership 
of  so-called  public  utilities,  such  as  railroads,  street  railroads, 
gas  plants  and  the  like. 

An  American  State  —  one  of  the  original  thirteen  —  has 
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turned  saloon-keeper.  No  private  person  is  allowed  to  engage 
in  or  sell  alcoholic  liquors;  the  State  has  taken  to  itself  the 
right  to  do  this,  and  excludes  from  the  business  all  persons 
except  itself.  It  has  hundreds  of  bar-rooms  which  it  euphemat- 
ieally  calls  Dispensaries.  It  was  claimed  that,  by  monopolizing 
the  business,  the  evils  of  intemperance  would  be  lessened  and 
the  morals  of  the  people  promoted;  but  it  appears  that  the 
pecuniary  profits,  incidental  to  this  great  and  moral  philan- 
thropic movement  were  not  overlooked. 

Not  very  long  ago,  a  public  man  of  great  eminence  and 
ability,  and  the  acknowledged  leader  of  one  of  the  great  polit- 
ical parties,  announced  that  he  would  have  his  party  adopt,  as 
one  of  its  principles,  the  purchase  and  ownership  by  the  States 
of  the  railroads  within  the'ir  respective  territories.  He  opposed 
National,  but  favored  State  ownership. 

Several  years  ago,  the  Democratic  party  of  New  York,  in 
convention  assembled,  announced  that  it  favored  the  taking 
over  by  the  National  Government  of  the  anthracite  coal  mines 
of  the  country.  This  was  done  under  the  stress  of  a  coal  famine 
then  prevailing  as  the  result  of  a  great  strike. 

In  time  we  shall  probably  hear  of  some  plan  of  Life  Insurance 
and  Old  Age  Pensions  conducted  and  financed  by  the  State,  or 
of  some  scheme  for  placing  a  limit  on  the  amount  of  individual 
acquisition  or  accumulation.  Such  acts  or  schemes,  on  the  part 
of  Government,  are  distinctly  socialistic  and  carry  the  idea  or 
principle  of  governmental  control  farther  than  is  consistent 
with  the  correct  notion  of  State  functions,  and  farther  than  is 
safe  or  wholesome. 

It  has  been  shown  that,  under  the  system  of  unrestricted 
personal  freedom,  conditions  have  been  created  and  antago- 
nisms and  conflicts  between  capital  and  labor  have  been  gen- 
erated that,  in  the  judgment  of  the  American  people,  could  best 
be  ameliorated  and  corrected  by  the  intervention  of  Gov- 
ernment. 

It  is  also  true  that  these  same  conditions,  conflicts  and  antago- 
nisms have  promoted  the  growth  of  ideas  which  are  distinctly 
socialistic  in  character  and  tendency. 

Many  thoughtful  people  believe  that  the  appetite  for  larger 
State  supervision  and  restraint  will  grow  by  what  it  feeds 
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upon,  and  that  the  slightest  departure  from  the  principles  of 
individualism  and  laisses  fairc  means  to  commit  the  State  to  a 
policy  which  invites  the  reckless,  improvident  and  tyrannical 
exercise  of  State  authority  and  which  will  endanger  personal 
liberty  and  the  rights  of  private  property. 

It  is  not  to  be  denied  that  there  are  dangers  from  both  points 
of  view.  But  was  there  ever  a  time  when  an  enlightened, 
patriotic  and  progressive  country  did  not  have  difficult  prob- 
lems, and  many  of  them,  to  solve  ?  Surely  the  American  people 
have  had  their  share,  and,  in  the  main,  they  have  settled  each 
question  that  has  presented  itself,  sensibly  and  wisely. 

Can  they  be  trusted  to  do  so  in  the  future?  I  see  no  reason 
to  doubt  it ;  and,  at  any  rate,  I  indulge  the  hope  that  we  of  our 
generation,  and  those  who  succeed  us  will  act  with  a  wisdom 
and  moderation  not  unworthy  of  our  forefathers. 

If  we  do  not  have  faith  in  the  character,  integrity,  intelli- 
gence and  patriotism  of  the  citizens  of  our  country,  then  there 
is  no  hope  of  its  future;  for  after  all,  it  is  upon  the  people  — 
their  intelligence,  wisdom  and  patriotism  —  that  the  perma- 
nency and  freedom  of  their  governments  must  rest.  Written 
Constitutions  and  statutory  laws  alone  cannot  preserve  the 
liberties  of  a  Nation ;  it  is  the  spirit,  character  and  patriotism 
of  the  people  that  give  them  strength  and  vitality. 

Government  is  a  difficult  science.  The  very  best  that  a  coun- 
try has  in  intellect,  morals,  patriotism  and  experience  are  nec- 
essary for  the  wise  and  practical  administration  of  its  public 
affairs.  In  our  country,  a  higher  quality  of  citizenship,  both 
in  morality  and  intelligence,  is  required  than  perhaps  in  any 
other  country  of  the  world.  We  have  in  this  Republic  a  dual 
system  of  government,  National  and  State,  each  operating  in 
the  same  territory  and  upon  the  same  persons,  and  yet  working 
without  collision,  because  their  functions  are  different.  There 
have  arisen  during  the  past  thirty  years  new  conditions,  which 
have  evoked  the  exercise  of  the  powers  of  government  in  a 
manner  and  to  an  extent  hitherto  unknown. 

To  preserve  the  even  balance  between  the  State  and  National 
governments,  so  that  the  one  may  not  encroach  on  the  other; 
to  give  government  all  the  authority  necessary  to  defend  the 
country  from  foreign  aggression,  and  guarantee  to  every  citizen 
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the  equal  protection  of  the  laws,  are  the  sacred  duties  of  the 
American  people;  and  these  great  objects  cannot  be  secured 
unless  they  maintain  the  very  highest  standard  of  citizenship. 

Dulcc  et  decorum  est  pro  patria  mori.  If  it  is  sweet  to  die  for 
one's  country,  so  also  is  it  sweet  to  live  for  it.  The  duties  and 
responsibilities  of  citizenship  are  sacred  and  imperative,  and 
vicious  legislation,  corrupt  administration,  and  all  the  other 
ills  of  bad  government  are  largely  traceable  to  the  careless  per- 
formance and  negligent  disregard  of  those  obligations. 

These  are  some  of  the  things  that  are  necessary  in  a  country 
in  which  the  people  rule :  the  diffusion  of  knowledge  among, 
and  the  education  of  the  masses  of  the  people ;  the  purity  of  the 
ballot ;  honest  public  officials ;  the  maintenance  of  a  high  stan- 
dard of  honesty  in  public  affairs;  the  cultivation  of  the  love 
of  liberty ;  and  the  existence  of  a  spirit  of  patriotism  which  will 
influence  and  insure  the  performance  by  the  people  of  the 
duties  and  obligations  of  citizenship,  in  peace  as  well  as  in 
war  —  without  which  good  government  cannot  be  attained. 
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THE  PRACTICE  OF  LAW  IN  THE  DAYS  OF 

LITTLETON. 


BY  CHARLES  W.  TURNER. 

There  exists,  scattered  among  the  libraries  of  England,  orig- 
inal letters  and  legal  documents  belonging  to  a  family  of 
lawyers  named  Paston,  who  lived  during  the  period  1419  to 
1506.  Many  of  these  papers  have  been  collected  and  published 
in  an  edition  of  three  volumes,  by  James  Gardner  of  the  English 
Public  Record  Office.  Their  value  to  students  of  general  history 
has  long  been  recognized,  but  they  will  be  found  to  hold  a 
special  interest  for  any  lawyer  who  wishes  to  make  real  to 
himself  the  legal  institutions  described  in  Coke  upon  Littleton. 

They  are  not  difficult  to  read,  though  the  orthography  is 
varied  and  distinctly  original,  as  may  be  realized  by  the  fact 
that  one  writer  wrote  the  word  fished  with  the  spelling 
"physched,"  and  that  the  word  it  may  be  found  in  a  single 
document  expressed  by  yt,  hyt,  hit,  ytt,  itt  and  it. 

This  independent  orthography  is  so  ingenious  that  the  reader 
is  sure  to  divine  amusement  as  well  as  instruction  from  his 
task. 

When  we  remember  that  the  period  covered  by  this  corres- 
pondence is  that  in  which  Littleton  was  at  the  bar  and  Sir  John 
Fortesque  on  the  bench  and  the  law  of  real  property  had 
reached  a  development  which  was  to  be  practically  unchanged, 
except  by  the  Statute  of  Uses  and  the  Statute  of  Wills,  to  the 
time  of  Blackstone,  and  when  wTe  discover  that  nearly  every 
document  in  the  collection  relates  to  a  contest  over  the  title  to 
some  land,  or  to  some  proceeding  in  chancery,  or  in  the  criminal 
court,  we  have  a  right  to  expect  from  a  study  of  these  papers, 
an  historical  setting  for  many  an  old  doctrine  not  yet  obsolete. 

We  will  soon  also  realize  that  these  papers  will  enable  us  to 
place  ourselves  in  imagination  in  the  office  of  an  English  lawyer 
during  the  War  of  the  Roses,  observe  his  practice,  read  some 
of  his  pleadings,  and,  invisible  to  him,  look  over  his  shoulder 
and  peruse,  without  breach  of  politeness,  the  letters  which  he 
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writes  to  his  clients  and  to  his  wife  a  hundred  miles  away,  and 
their  replies.  His  office  or  chambers  are  in  the  inner  templo, 
but  his  home  is  a  long  way  off  in  the  County  of  Norfolk. 

The  first  thing  that  we  discover  is  the  universal  knowledge 
by  all  educated  people  of  legal  doctrines  now  considered,  at 
least  by  students  in  law  schools  to  be  rather  abstruse.  The  law- 
yer's wife  seems  to  know  nearly  as  much  law  as  he  does  and 
holds  a  very  high  opinion  of  its  value. 

Agnes  Paston  writes  thus  in  1445  to  her  son  Edmund  : 

"To  mv  Well  Beloved  Son  :  I  greet  vou  well  and  advise  vou  to 
think  once  a  day  of  your  father's  counsel,  to  learn  the  law; 
for  he  said  many  times  that  whosoever  should  dwell  at  Paston 
should  need  con  the  law  to  defend  himself." 

Thirteen  years  later  the  same  lady  sent  a  message  to  the  law 
tutor  of  another  son  named  Clement,  that  if  the  latter  "had 
not  done  well  and  would  not  amend,  she  wished  that  he  would 
truly  belash  him,  as  did  his  last  master,  and  the  best  that  ever 
he  had  at  Cambridge." 

Margaret  Paston,  wife  of  another  lawyer,  cautions  her  son 
after  the  death  of  his  father  to  keep  carefully  the  latter 's 
papers,  and  uses  this  language:  "Your  father,  whom  God 
assoil  in  his  trouble  season,  set  more  by  his  writings  and  evi- 
dence than  he  did  by  any  of  his  moveable  goods.  Remember 
that  if  they  were  had  from  you,  you  could  never  get  no  more 
such  as  they  be." 

The  Pastons  were  large  land-owners,  as  well  as  lawyers,  and 
while  it  was  John  Paston 's  duty  to  conduct  a  law  practice, 
and  incidentally  to  protect  his  property  from  lawsuits,  his 
wife  Margaret  Paston  had  the  harder  task  of  collecting  the 
rents  and  defending  the  land  against  forcible  entries. 

One  of  the  Paston  agents  informs  his  master  that  he  could 
never  get  at  a  certain  tenant  to  distrain  him  unless,  as  he  said, 
"I  would  a  distrained  him  in  his  mother's  house  and  there  I 
durst  not  for  her  cursing." 

It  seems  as  though  there  was  no  such  thing  known  as  a  title 
which  could  not  be  disputed.  It  was  also  extremely  rare  to 
take  title  in  one's  own  name.  If  John  Paston  bought  some 
land,  the  conveyance  was  not  made  directly  to  him,  but  to 
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\arious  feoffees,  often  as  many  as  thirteen,  to  hold  to  his  use. 
These  feoffees,  or  trustees,  as  we  would  call  them,  were  so  se- 
lected that  it  would  be  almost  impossible  for  all  to  be,  at  the 
same  time,  guilty  of  treason  by  taking  part  in  any  of  the  insur- 
rections by  which  the  country  was  often  disturbed. 

One  or  more  of  these  feoffees  were  usually  selected  from  the 
clergy,  who  naturally  were  non-combatants.  As  the  title  was 
one  in  joint  tenantry,  so  long  as  one  feoffee  should  keep  out  of 
trouble,  the  title  would  be  preserved,  for  such  of  the  Paston 
family  as  remained  alive.  In  fact  two  of  John  Paston 's  sons 
fought  on  the  losing  side  in  that  great  battle  where  Warwick 
the  King  maker  was  defeated  by  Edward  IV,  and  one  of  the 
same  sons  fought  by  the  side  of  Richard  III  in  the  Battle  of 
Bosworth  field.  Neither  of  them  suffered  any  harm  from  the 
victorious  party,  and  we  find  that  the  same  John  Paston  who 
fought  for  Richard  III,  was  in  a  short  time  high  in  favor  of 
his  successful  rival,  Henry  VII,  became  in  a  few  years  sheriff, 
rnd  carried  the  fortunes  of  the  Paston  family  to  their  highest 
development. 

This  doctrine  of  uses  kept  family  property  safe  from  the 
king,  but  caused  fearful  confusion  as  to  title.  The  person  for 
whose  use  the  property  was  held  might  convey  it  orally  or 
might  devise  it  orally  or  by  a  nuncupative  will,  while  the  holder 
of  a  legal  title  could  not  devise  it  at  all,  as  the  Statute  of  Wills 
had  not  yet  been  passed.  But  an  oral  conveyance  of  the  use  as 
an  oral  will  was  easy  to  contest,  and  the  largest  litigation  de- 
scribed in  these  letters,  as  well  as  the  most  important  one,  is 
over  the  nuncupative  will  of  Sir  John  Fastolf,  the  historical 
person  from  whom  Shakespeare  got  his  Sir  John  Falstaff.  Fas- 
tolf left  most  of  his  vast  real  property  to  John  Paston.  There 
were  three  or  four  unsigned  wills,  but  he  had  signed  nothing. 
The  question  whether  in  his  last  days  he  had  orally  transferee  1 
the  use  to  Paston,  and  if  so,  on  what  trusts,  if  any,  was  before 
the  courts  during  the  rest  of  Paston 's  life,  sent  him  several 
times  to  the  Fleet  prison,  probably  for  contempt,  wore  out  his 
lough,  litigious  constitution  and  was  finally  compromised  by  his 
son  five  years  after  his  death,  when  the  costs  had  eaten  up  most 
of  its  value.   The  fictitious  chancery  suit  of  Jarndyce  v.  Jarn- 
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iyee  described  in  the  pages  of  a  modern  novel,  is  a  petty  busi- 
ness by  the  side  of  this  mediaeval  lawsuit.  While  the  large 
number  of  depositions  or  affidavits  taken  by  each  side  and  pre- 
served with  the  Paston  letters,  surprise  a  modern  reader  in 
two  ways,  first  that  so  many  of  the  common  class  of  people 
could  read  and  write,  and  second,  that  some  of  them  could  lie 
with  so  much  vigor,  circumstance  and  directness.  But  while 
titles  might  thus  become  confused  through  difficulty  of  proof  of 
conveyance  of  the  use,  the  feoffees  to  use  often  made  trouble. 
If  their  fees  were  not  paid,  or  if  they  quarreled  among  them- 
selves or  with  the  owner  of  the  use,  they  or  some  of  them  would 
make  livery  of  seizin  to  some  nobleman  who  would  collect  a 
uang  of  retainers  and  try  to  drive  the  equitable  owner  out  by 
I'orce  and  if  they  succeeded,  laugh  at  the  Justice  of  the  Peace 
with  his  process  of  forcible  entry  and  writ  of  possession.  Young 
John  Paston,  aided  by  four  hired  soldiers  and  about  twenty 
personal  friends,  at  one  time  held  an  embattled  manor  house 
or  castle  belonging  to  his  brother,  for  several  weeks,  against 
;m  army  of  3000  men  sent  by  the  Duke  of  Norfolk.  He  sur- 
rendered because  as  he  said  in  a  letter,  of  ' 'lack  of  vitayls,  gun- 
powder, men's  hearts,  and  surety  of  rescue."  It  is  pleasant  to 
discern  that  a  little  later,  on  the  death  of  this  Duke  of  NorfoHv 
without  leaving  male  issue,  the  Pastons  re-entered  and  got  back 
their  estate,  which  they  kept  for  nearly  a  hundred  and  fifty 
years  afterwards. 

"The  Duke  seems  to  have  had  no  title  whatever  except  a  deed 
from  one  or  two  of  the  thirteen  feoffees  who  held  the  legal 
title  and  who  gave  the  deed  only  because  of  dislike  to  the 
Pastons.  The  four  professional  soldiers  who  helped  John 
Paston  in  this  siege  were  sent  down  from  London  by  his  brother 
who  describes  them  in  a  letter  as  ''proved  men,  cunning  in 
war,  and  can  well  shoot  both  guns  and  cross-bows  and  devise 
bulwarks  and  keep  watch  and  ward.  They  be  sad  and  well 
advysed,  saving  one  of  them  which  is  bald,  but  yit  he  is  no 
brawler.  Ye  shall  find  them  gentlemanly  comfortable  fellows, 
and  that  they  dare  abide  by  their  tackling." 

The  mother,  Margaret  Paston,  was  not  present  during  the 
siege.    She  had  been  through  sieges  before  in  her  husband's 
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lifetime,  but  excused  herself  this  time  to  her  son,  upon  the 
ground  that  she  had  grown  too  old  to  "  govern  sowdiorers. ' ' 
A  sequel  to  this  forcible  entry  introduces  us  to  an  obsolete  legal 
institution  which  seems  curious. 

Two  of  the  men  of  the  Duke  of  Norfolk's  army  who  were 
killed,  left  widows  surviving  them.  These  widows  sued  out 
what  were  called  appeals,  against  John  Paston  for  causing  the 
death  of  their  husbands.  Apparently  these  appeals,  though 
criminal  prosecutions,  could  not  be  barred  by  a  pardon  from  the 
king,  then  easily  obtained,  and  were  used  for  the  purpose  of  ob- 
taining damages  for  the  loss  of  the  consortium  of  the  decease  I 
husbands,  much  like  our  statutory  suits  for  death,  by  wrongful 
act.  John  Paston  was  evidently  troubled  about  these  appeals 
for  some  time.  It  appears,  however,  to  have  been  the  law  that 
such  a  proceeding  would  abate  if  the  widow  should  remarry 
before  judgment,  and  Paston 's  brother  writes  him  thus: 

"Item  I  pray  you,  let  some  witty  fellow,  or  else  yourself,  go 
to  the  towns  where  these  two  women  dwell,  and  inquire  whether 
they  be  married  again  or  not,  for  I  believe  the  things  have 
wedded,  and  if  they  be  then  the  appeals  were  abated  thereby. 
I  remember  not  their  names.  Ye  know  them  better  than  I.  Ye 
can  find  them  in  the  sheriff's  book." 

This  advice  was  followed  and  it  does  not  much  surprise  us  that 
the  next  letter,  which  is  by  a  detective,  or  agent,  who  signs  only 
by  initials,  discloses  that  the  suspicion  was  well  founded,  that 
the  appeals  had  abated,  and  that  one  of  the  ladies  denied  that 
she  had  ever  sued  Paston  and  expressed  great  indignation 
against  one  Maister  Southwell,  counsel  for  the  Duke  of  Norfolk, 
who  had  induced  her  to  remain  a  widow  for  a  whole  year  by 
making  her  in  his  office  certain  promises  of  a  financial  nature 
which  remained  in  great  part  unfulfilled."  It  may  interest  us 
lo  notice  that  this  Paston  who  had  such  a  low  opinion  of  the 
capacity  for  continuous  widowhood  possessed  by  these  women 
and  so  clear  a  knowledge  of  the  law  of  procedure,  had  enough 
celebrity  as  a  knight  to  be  selected  as  one  of  three  to  keep  the 
lists  with  King  Edward  and  his  brother-in-law  against  a  number 
of  celebrated  opponents.  His  letter  thus  describes  the  occasion : 

' '  My  hand  was  hurt  at  the  tourney  at  Eltham  upon  Wednes- 
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day  last,  I  would  that  you  had  been  there  and  seen  it,  for  it 
was  the  goodliest  sight  that  was  seen  in  England  this  forty 
\  ears.  There  was  upon  the  one  side  within,  the  King,  my  Lord 
Scales,  myself  and  Sellenger,  and  without,  my  Lord  Chamber- 
lyn,  Sir  John  Woodryle,  Sir  Thomas  Montgomery  and  John 
Aparre,  &c." 

This  surely  was  the  age  of  the  lawyer  and  the  soldier,  and  the 
two  professions  were  not  only  marks  of  social  distinction  and 
leadership,  but  were  interchangeable. 

I  will  now  ask  you  to  follow  one  litigation,  as  disclosed  by 
this  correspondence,  with  some  particularity.  Some  time  about 
1440,  William  Paston  bought  the  manor  of  Gresham  from 
Thomas  Chaucer,  a  son  of  Chaucer,  the  celebrated  poet.  We 
may  think  of  a  manor  as  roughly  resembling  a  Southern  planta- 
tion of  the  old  days,  having  upon  it  quite  a  large  group  of 
persons  whose  ancestors  had  been  slaves,  and  who  were  them- 
selves villeius  or  tenants  of  small  farms,  paying  rent  in  grain 
or  labor.  William  Paston  died  seized  of  this  manor,  about  1445, 
and  his  eldest  son,  John  Paston,  who  like  his  father,  was  a 
lawyer,  succeeded  to  a  title  which  had  never  been  disputed, 
and  was  regarded  as  indisputable. 

Nevertheless,  a  nobleman  named  Lord  Moleyns  (Mullens' 
pretended  in  1448  to  be  the  legal  owner,  and  entered  upon  the 
manor,  put  an  agent  named  Partridge  in  possession  of  the 
manor  house  and  proceeded  to  collect  rents  from  the  tenants. 
This  Lord  Molevns  was  evidentlv  a  favorite  of  the  King  Henrv 
VI,  and  felt  that  the  king's  friendship  would  enable  him  to  do 
what  he  pleased. 

The  next  two  years  seem  to  have  been  taken  up  with  corres- 
pondence and  interviews  by  which  Paston  hoped  to  get  back 
his  property  by  the  voluntary  act  of  Lord  Moleyns.  Interviews 
were  had  between  Paston  and  Lord  Moleyns's  counsel  in  which 
their  respective  titles  were  exhibited  and  the  counsel  for  the 
lord  agreed  to  inform  him  and  did  inform  him  that  Paston  had 
the  better  title. 

Lord  Moleyns  continued,  however,  to  occupy  the  manor  house 
and  collect  the  rents,  in  the  meantime  making  no  repairs,  and 
allowing  the  property  to  decay. 
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At  last  Paston's  patience  became  exhausted  and  he  deter- 
mined, before  adopting  legal  proceedings,  to  re-enter  upon  some 
part  of  the  manor  and  establish  and  retain  a  possession  there. 
He  carried  out  his  purpose  and  placed  twelve  men  in  a  house 
on  the  estate  and  his  wife  Margaret  Paston  took  charge  of  the 
defence  of  this  possession,  while  her  husband  was  away  at 
London  at  his  office  in  the  Temple.  It  is  evident  from  the  fol- 
lowing letter  that  a  fight  was  anticipated: 

"Right  Worshipful  Husband:  I  recommend  me  to  you  and 
pray  you  to  get  me  some  cross  bows  and  guards,  for  your 
house  here  be  so  low  that  there  may  no  man  shoot  out  with  no 
long  bow,  though  we  had  never  so  much  need." 

In  the  same  letter  she  stated  her  discoveries  as  to  the  enemy, 
as  follows:  "Partridge  and  his  fellowship  are  sore  af eared  that 
ye  will  enter  again  on  them  and  they  have  made  great  ordinance 
within  the  (manor)  house  as  it  is  told  me.  They  have  made 
I  ars  to  bar  the  doors  cross  wise,  and  they  have  made  wickets 
on  every  quarter  of  the  house  to  shoot  out  at,  both  with  bows 
and  with  hand  guns,  and  the  holes  that  have  been  made  for 
hand  guns,  be  scarce  knee  high  from  the  floor,  and  of  such  holes 
there  have  been  made  five.  There  can  no  man  shoot  out  at  them 
with  no  hand  bows."  As  in  the  same  letter  she  asks  for  a 
pound  of  almonds  and  two  pounds  of  sugar,  and  some  black 
broadcloth  for  a  hood  and  some  "frieze  to  make  your  child 
a  gown,"  and  informs  her  husband  at  what  shops  in  London  he 
can  get  these  articles  to  best  advantage.  It  is  evident  that, 
though  prepared  for  and  anticipating  wTar,  both  offensive  and 
defensive,  she  did  not  propose  to  neglect  meanwhile  the  arts  of 
peace. 

However,  grim-visaged  war  did  not  delay  its  steps.  Lord 
Moleyns:s  men  to  the  number  of  a  thousand  besieged  the  house 
defended  by  the  plucky  wife  of  John  Paston  and  her  twelve 
servants. 

A  Justice  of  the  Peace  was  on  the  scene  to  protest  against 
such  an  open  violation  of  the  Statutes  of  Forcible  entry,  but  the 
Squire  raised  his  voice  in  vain.  Margaret  Paston  would  not 
surrender,  and  so  the  enemy,  as  it  is  described,  "mined  down" 
the  walls  and  "drave  out  the  twelve  persons,"  and  mined 
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down  "the  walls  of  the  chamber  wherein  (Margaret)  was  and 
bare  her  out  at  the  gate."  They  committed  at  the  same  time 
depredations  on  the  property,  as  it  was  claimed,  to  the  amount 
of  £200,  which  would  be  about  $800.00,  or  $4,000.00  in  the 
currency  of  our  day. 

John  Paston  was  not  the  man  to  submit  tamely  to  such  treat- 
ment, and  the  next  step  seems  to  have  been  a  long  petition  to 
parliament  in  which  Paston  calls  attention  to  his  wrongs  in 
very  vigorous  language,  says  that  he  is  not  "able  to  sue  at  the 
common  law  in  redressing  of  this  heinous  wrong  for  the  great 
might  and  alliance  of  the  said  lord,"  and  intimates  that  the 
common  people  of  Norfolk  are  so  stirred  up  over  this  outrage 
that  they  are  likely  to  rise  in  insurrection  unless  he  obtains 
justice. 

It  is  impossible  to  determine  what,  if  anything,  was  the  effect 
of  this  petition  to  parliament,  but  shortly  after  Paston  invoked 
the  power  of  the  chancery  court  and  filed  a  Bill  in  Equity, 
which  I  take  the  liberty  to  give  substantially  verbatim. 

"Unto  the  right  reverend  father  in  God  and  my  right  gra- 
cious lord,  the  Cardinal  Archbishop  of  York,  Primate  and  Chan- 
cellor of  England." 

"Besucheth  meekly  John  Paston,  that  whereas  Robert  Tlun- 
gerford  Knight,  Lord  Moleyns,  late  with  force  and  strength 
and  great  multitude  of  riotous  people,  to  the  number  of  a 
thousand  persons  and  more,  gathered  against  the  King's  Peace, 
in  riotous  manner  entered  upon  your  beseecher,  and  others 
enfeoffed  to  his  use  in  the  manor  of  Gresham,  with  the  appur- 
tenances, in  the  Shire  of  Norfolk;  which  riotous  people  brake, 
despoiled  and  drew  down  the  place  of  your  said  beseecher  in 
the  said  town,  and  drave  out  his  wife  and  servants  there  being, 
and  rifled,  took  and  bare  away  all  the  goods  and  chattels  that 
your  said  beseecher  and  his  friends  had  there,  to  the  value  of 
1200  and  more :  And  the  said  manor,  after  the  said  riotous  entry 
kept,  with  strong  hand,  in  manner  of  war,  as  well  against  your 
beseecher  and  his  feoffees,  as  against  one  of  the  King's  Justices 
of  the  Peace  in  the  said  shire,  that  came  thither  to  execute  the 
statutes  ordained  and  provided  against  such  forcible  entries 
and  keeping  of  possessions  with  force,  as  it  appeareth  by  record 
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of  the  said  Justice  certified  into  the  chancery :  and  yet  the  said 
Lord  Moleyns  the  said  manor  keepeth  with  force  and  strength 
against  the  form  of  the  said  statutes: 

Please  it  your  reverend  Fatherhood  and  gracious  Lordship, 
these  premises  considered  to  grant  unto  your  said  beseecher  for 
his  feoffees  by  him  to  be  named,  a  special  assise  against  the  said 
Lord  Moleyns  and  others  to  be  named  by  your  beseecher,  and 
also  an  oyer  and  determiner  against  the  said  Lord  Moleyns 
and  other  of  the  said  riotous  people  in  like  form  to  be  named 
to  inquire,  hear  and  determine  all  trespasses,  extortions,  riots, 
forcible  entries,  maintenances,  champerties,  embraceries,  of- 
fenses and  misprisions,  by  them  or  any  of  them  done,  as  well 
at  suit  of  our  sovereign  Lord  the  king,  as  of  your  said  beseecher 
and  his  said  feoffees  and  every  of  them  or  of  any  other  of  the 
King  s  lieges : 

At  reverence  of  God,  and  in  way  of  charity,  the  bill  was  filed 
in  September,  1450.  The  special  assise  prayed  for  was  in  effect 
a  writ  of  restitution,  and  an  oyer  and  terminier  was  a  special 
commission  to  certain  judges  to  hear  such  complaints  as  arose 
from  some  violent  disturbance  of  the  public  peace. 

The  first  part  of  Paston's  prayer  appears  to  have  been 
granted  before  any  answer  was  filed,  for  we  find  a  letter  from 
him  to  James  Oresham,  his  counsel,  in  which  he  says:  "I  pray 
you  labor  forth  to  have  answer  to  my  bill,"  while  he  adds,  a 
little  further  on,  "Divers  men  of  my  friends  advise  me  to  enter 
by  force  of  my  writ  of  restitution,  which  I  will  not  do  because 
the  manor  is  so  decayed  by  Lord  Moleyns 's  occupation." 

It  is  evident  that  by  this  time  Lord  Moleyns  had  had  enough 
of  the  Pastons.  His  agent  Partridge  made  a  polite  call  on  Mar- 
garet Paston.  She  refused  to  allow  him  to  enter  her  premises, 
and  reported  to  her  husband,  that  as  they  remained  outside  the 
gate,  "I  came  out  to  them  and  prayed  them  that  they  would 
hold  me  excused,  that  I  brought  them  not  in  to  the  place.  I 
said  inasmuch  as  they  were  not  well  willing  to  the  good  man  of 
the  place  I  would  not  take  it  upon  me  to  bring  them  in  to  the 
gentlewoman." 

They  expressed  much  regret  for  their  former  violence,  and  a 
determination  to  do  nothing  thereafter  which  would  displease 
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the  lady.  She  evidently  did  not  believe  them,  but  it  is  certain 
that  soon  after  this  interview  the  servants  of  Lord  Moleyns 
were  withdrawn  from  the  manor  and  the  Pastons  resumed  pos- 
session of  it. 

But  though  Paston  got  back  his  property,  he  still  followed 
up  his  claim  for  damages.  He  wrote  thus  to  his  counsel : 

"I  pray  you  heartily  labor  ye  so  to  my  Lord  Chancellor  that 
<  ither  he  will  grant  me  my  desire  or  else  he  will  deny  it.  And 
let  me  have  answer  from  ye  in  writing  how  ye  speed.  If  my 
Lord  Chancellor  hath  lost  my  bill  that  I  delivered  him,  whereof 
I  send  you  a  copy,  that  then  ye  put  up  to  him  another  of  the 
same  taking  a  copy  to  yourself."  This  language  indicates  that 
even  the  Chancellor  would  favor  so  great  a  man  as  the  defend- 
ant, and  would  intentionally  lose  papers  so  as  to  have  an  excuse 
for  not  acting  on  them.  There  must,  however,  have  been  a 
positive  order  passed  requiring  Lord  Moleyns  to  answer  by 
a  certain  date,  for  the  next  paper  in  the  collection  is  a  letter 
from  King  Henry  VI  addressed  ''To  our  trusty  and  well  beloved 
John  Paston,  Esquire,  informing  him  that,  "Our  right  trusty 
and  well-beloved  Lord  Moleyns"  was  about  to  go  to  a  distant 
unnamed  locality  on  business  for  the  king.  The  letter  concludes 
with  these  words :  ' '  We  therefore  desire  and  pray  that  ye  will 
respite  anything  attempting  against  him  or  any  of  his  servants 
until  such  time  as  he  shall  be  present  to  answer  thereunto; 
wherein  ye  shall  minister  unto  us  cause  of  pleasure  and,  over 
that,  deserve  of  us  right  good  thanks.  Given  under  our  signat 
at  our  Palace  of  Westminster."  This  is  very  politely  expressed, 
but  was  in  fact  an  order  upon  Paston  to  postpone  proceedings 
against  the  favorite.  A  little  later  we  find  a  friend  advising 
Paston  to  secure  the  help  of  Richard,  Duke  of  York,  the  repre- 
sentative of  the  White  Rose,  whose  influence  was  then  rapidly 
increasing.  It  appeared  that  he  was  not  fond  of  Lord  Moleyns 
anu*  was  therefore  likely  to  favor  Paston. 

We  learn  nothing  more  directly  of  the  chancery  suit,  but  evi- 
dently Paston  was  not  idle,  for  within  a  few  months  there  was 
an  anonymous  letter  from  some  one  in  the  King's  Palace  stat- 
ing that  Lord  Moleyns  had  been  heard  using  "large  language' ' 
and  saying  that  he  "should  come  to  Norfolk  and  do  much 
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thing"  against  "them  that  had  indicted  him  and  his  men," 
and  also  for  the  "prisoning  of  his  men  at  Norwich."  It  is 
evident  therefore  that  such  indictments  were  pending.  The 
next  strategic  move  in  the  contest  is  a  bit  of  information  that 
the  counsel  for  Lord  Moleyns  had  said  that  he  meant  to  spend 
11000  if  necessary,  in  order  to  secure  a  sheriff  to  his  liking  for 
the  following  year.  He  probably  succeeded  in  his  purpose 
because  in  the  next  spring  Paston 's  lawyers  in  Norfolk,  who 
sign  themselves  by  the  firm  name  of  Debenham,  Tymperly  and 
White,  wrote  him  that  the  sheriff  is  ' '  not  so  whole  as  he  was. ' ' 
That  he  informed  them  that  he  had  a  "writing  from  the  King 
that  he  shall  make  a  panel  to  acquit  Lord  Moleyns."  They 
added  that  they  believed  he  also  meant  to  have  Lord  Moleyns 's 
men  acquitted,  and  they  advised  Paston  to  come  on  at  once. 

The  next  paper  evidently  written  about  the  same  time  as 
the  one  just  referred  to,  is  a  letter  from  a  personal  friend  to 
Paston : 

"Right  Worshipful  Sir:  Your  good  cousin  and  friends  advise 
you  to  come  to  Walsingham,  and  that  ye  be  there  tomorrow 
betimes  at  six  on  the  clock;  for  the  Lord  Moleyns  offered  a 
treaty  for  the  good  and  amends  to  be  made  before  he  goeth  out 
of  this  country,  and  if  it  be  not  taken  his  men  shall  justify. 
Whereupon  your  title  might  be  hurt." 

It  is  probable  that  Paston  did  not  attend  the  court,  and  it  is 
certain  that  Lord  Moleyns  and  his  men  were  acquitted  by  the 
jury. 

We  should  naturally  expect  that  this  would  end  the  matter, 
but  it  was  then  possible  to  bring  a  proceeding  called  an  attaint 
against  a  jury  which  had  violated  their  oaths  by  rendering  a 
verdict  plainly  against  the  law  and  the  evidence.  Judge  Yel- 
verton  who  heard  the  case  indirectly  advised  Paston  to  proceed 
against  this  jury  and  he  did  so.  We  have  no  account  of  the 
early  stages  of  this  case,  but  a  letter  written  in  1456,  states 
that  it  was  to  have  been  heard  before  Chief  Justice  Markham 
and  all  the  judges,  but  that  the  Chief  Justice  postponed  the 
hearing  to  the  next  term,  "Notwithstanding  we  called  there- 
upon and  had  at  the  bar  Chooke,  Littleton,  Jenney,  Idyng- 
worth,  John  Jenney  and  Dyne  and  remembered  the  long  hang- 
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ing  and  truth  of  the  matter  with  the  great  hurt  of  the  party  in 
the  time."  This  is  the  last  allusion  to  the  matter  in  the  Paston 
collection.  Chief  Justice  Markham  was  an  able  Judge  and  Pas- 
ton's  array  of  counsel  included  not  only  Littleton,  but  other 
names  eminent  at  the  bar,  but  it  is  evident  that  a  King's  favor- 
ite could  procure  indefinite  delays  from  the  highest  court  in 
the  kingdom.  It  is  well  for  us  to  note  that  the  summer  of  1450, 
when  Lord  Moleyns  was  working  his  forcible  disseizin  upon 
Paston,  was  the  same  summer  in  which  the  common  people  of 
Kent  rose  and  marched  to  London  under  the  leadership  of  Jack 
Cade,  and  one  of  the  grievances  for  which  they  demanded  re- 
dress was  the  forcible  appropriation  of  their  lands  by  the  great 
lords  of  the  King's  household.  The  whole  period  was  one  of 
contest  between  these  nobles  and  the  country  gentlemen  and 
lawyers.  It  is  a  period  in  the  history  of  the  legal  profession  to 
which  its  present  members  may  look  back  with  pride.  The 
lawyers  used  every  weapon  which  the  law  gave  them,  and 
taught  even  nobles,  that  on  the  whole,  it  paid  best  to  respect 
the  legal  rights  of  others. 

We  do  not  discover  that  Lord  Moleyns  ever  tried  again  to  ap- 
propriate land  belonging  to  an  English  lawyer.  Though  he 
escaped  conviction  on  the  indictment  and  perhaps,  though  this 
is  not  certain,  paid  no  damages,  he  failed  in  his  attempt  to 
secure  the  title. 

It  may  well  be  that  his  conduct  toward  Paston  was  one  of 
the  causes  which  led  the  people  of  Norfolk  to  take  the  side  of 
the  White  Rose  and  the  York  family  when  the  Civil  War  began. 

In  conclusion,  it  mav  be  truthfullv  said  that  the  Paston  cor- 
respondence  can  only  be  appreciated  by  a  lawyer.  To  him  its 
legal  phrases  have  a  meaning  which  the  ordinary  student  cannot 
discover.  Before  him  these  lawyers  of  the  fifteenth  century, 
their  wives  and  children  and  clients,  though  they  sleep  beneath 
the  dust  of  450  years,  may  live  again  in  his  imagination,  as 
learned,  as  persistent,  as  bold,  and  as  full  of  humour  as  in  days 
of  Littleton. 
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THE  GROWTH,  AGGRESSIVENESS  AND  PERMA- 
NENT CHARACTER  OF  ANGLO-SAXON 
LAWS  AND  INSTITUTIONS. 


BY  A.  W.  GAINES. 

Not  far  from  the  shores  of  the  Baltic  Sea,  along  the  lower 
waters  of  the  Weser  and  the  Elbe,  in  the  early  centuries  of 
the  Christian  era,  dwelt  those  warlike,  barbarous  tribes  known 
as  Angles,  Saxons  and  Jutes. 

They  were  a  Teutonic  people,  possessing  neither  Christian 
nor  Roman  ideas,  worshiping  Woden,  their  god  of  war,  and 
Thor,  the  god  of  thunder ;  gods,  whose  characteristics  well  por- 
trayed the  turbulent,  rough  and  restless  spirit  of  their  wor- 
shipers, for  they  were  rude,  hardy,  half-civilized,  bold  and 
courageous  —  those  bine-eyed  barbarians  of  the  Baltic.  They 
hunted,  went  to  battle,  and,  as  bold,  buccaneering  pirates, 
infested  the  eastern  and  southern  coasts  of  Britain  and  the 
northern  parts  of  Gaul  —  "Sea  Kings,  who  had  never  slept 
under  the  smoky  rafters  of  a  roof;  who  had  never  drained  the 
j  le-horn  by  an  inhabited  hearth;"  who  braved  the  tempestuous 
storms  of  the  North  Sea  in  their  two-sailed  barks,  bent  on  pil- 
lage and  robbery;  who  sacrificed  prisoners  to  their  god  of  war, 
and  who  believed  and  acted  upon  the  principle,  that,  dying  in 
battle,  they  would  be  transported  to  lands  of  delight,  where 
would  be  granted  to  them  the  ineffable  joy  of  forever  drinking 
v\e  from  the  skulls  of  their  enemies. 

Well  might  it  be  asked :  Could  any  good  thing  come  out  of 
this  Nazareth? 

These  people,  though  rude  and  but  half  civilized,  possessed 
a  principle  of  independence  and  a  love  of  personal  liberty,  to 
which  they  clung  with  all  of  the  tenacity  of  their  determined 
natures.  Contrary  to  the  rule  of  ancient  governments,  they  rec- 
ognized the  rights  of  the  individual.  Their  system  of  govern- 
ment reached  down  from  the  chief  to  the  individual  through 
logically  constituted  divisions.   A  number  of  families  composed 
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the  township,  the  lowest  territorial  division;  several  townships 
united  to  form  the  hundred;  several  hundreds  made  up  the 
shire  and  several  shires  united  to  form  the  kingdom.  The 
Chief,  who  was  the  head  of  the  kingdom,  was  elected  from  the 
royal  family,  the  selection  being  based  upon  the  most  fitting 
qualifications  and  not  upon  arbitrary  choice  nor  any  right  of 
primogeniture.  To  the  Chief,  although  believed  to  be  descended 
from  Woden,  there  was  no  servile  submission.  He  possessed 
no  arbitrary  authority.  He  was  simply  the  first  among  citizens, 
exercising  limited  powers.  The  old  pagan  pirates  tolerated 
a  chief  of  their  own  making,  but  with  it  they  recognized  and 
practiced  that  most  important  principle  —  individual  political 
rights.  Their  government  was  1  'made  for  the  people,  made  by 
the  people,  and  answerable  to  the  people." 

Towards  the  middle  of  the  fifth  century  of  our  era,  when 
Rome  had  abandoned  Britain,  the  warlike  Picts  and  Scots, 
noting  the  absence  of  the  Roman  legions,  descended  upon  the 
Celtish  inhabitants  for  purposes  of  plunder,  pillage  and 
conquest. 

While  in  itself  this  incursion  was  not  of  special  importance, 
the  results  flowing  from  it  changed  the  history  of  the  British 
Isles. 

The  Britons,  knowing  their  inability  to  cope  with  these 
northern  barbarians,  sent  a  Macedonian  cry  for  help  to  the 
Angles,  Saxons  and  Jutes. 

The  Teutons  came  willingly,  and,  having  successfully  driven 
back  the  Picts  and  Scots,  and  being  in  a  land,  whose  shores  they 
bad  often  ravaged,  concluded  to  remain.  The  invited  guests 
refused  to  go  home.  The  old  pagan  pirate  was  pleased  with  the 
"precious  stone  set  in  a  silver  sea,"  and  concluded  to  remain 
and  appropriate  its  blessings.  Thereupon  ensued  a  series  of 
war  between  the  Briton  and  the  Teuton,  which  continued  for 
more  than  a  century  and  a  half,  furnishing  many  examples  of 
courage  and  patriotic  devotion  and  giving  to  English  literature 
a  rich  legacy  in  the  legendary  accounts  of  Prince  Arthur  and 
his  famous  Knights  of  the  Round  Table. 

But  the  Briton  was  driven  back  foot  by  foot  into  Cornwall 
and  Wales  and  the  land  was  occupied  by  the  Anglo-Saxon. 
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The  victory  over  the  Britons  was  a  Teutonic,  heathen  con- 
quest  complete.  The  Teuton  displanted  the  ancient  inhabitant ; 
Christianity  gave  way  to  paganism;  the  Roman  law  yielded 
to  the  Teutonic ;  the  Welsh  language  was  displaced  by  the  Eng- 
lish; Britain  went  out,  England  came  in;  everything  Celtish 
or  Roman  was  swept  away ;  the  Lares  and  Penates  of  Germania 
came  to  guard  the  firesides  of  Anglicised  Britain. 

The  Anglo-Saxon  laws,  customs,  religion,  society  and  insti- 
tutions, the  township,  the  hundred,  the  shire  and  the  kingdom 
were  firmly  established,  and  on  English  soil  was  implanted  that 
independent  spirit  which  the  Anglo-Saxon  had  ever  exercised 
in  his  ancestral  land;  that  consciousness  that  every  individual 
is  a  member  of  the  commonwealth  and  has  rights  as  such. 

When  the  Danes  overran  England  in  the  ninth  century  for 
purposes  of  pillage  and  plunder;  when  later  they  made  local 
settlements  in  Britain  and  established  local  Danish  dynasties, 
and,  even  when  in  the  eleventh  century,  Sweyn,  King  of  Den- 
mark, mounted  the  English  throne,  and  when  the  great  Canute 
and  other  Danish  kings  ruled  in  England,  the  independent 
spirit  of  the  Anglo-Saxon  was  ever  alive  and  alert,  and,  on  the 
death  of  Hardicanute  in  1042,  reasserted  itself,  threw  off  the 
Danish  yoke  and  placed  Edward,  the  English  prince,  upon  the 
throne. 

When  the  Anglo-Saxon  came  into  Britain,  Anglo-Saxon  laws 
and  institutions  displaced  the  Roman  —  all  was  Anglo-Saxon. 
When  the  Dane  overran  the  British  Isle  and  Danish  kings  ruled 
all  England,  we  would  naturally  suppose  that  Danish  laws 
would  displace  the  Anglo-Saxon,  but  not  so.  The  northern  con- 
queror made  practically  no  impression  upon  existing  institu- 
tions, but  was  himself  swallowed  up  by  the  subjugated  English. 
Anglo-Saxon  laws,  customs,  language,  religion  and  institutions 
survived  the  Danish  Conquest. 

But  encroachments  upon  Saxon  laws  soon  appeared  from  an 
unexpected  quarter.  The  new  king,  though  born  in  England 
and  of  English  blood,  was  reared  in  Normandy,  and,  having 
imbibed  Norman  ideas,  soon  showed  his  foreign  sympathies 
by  surrounding  himself  with  Norman  courtiers  and  favorites, 
whom  he  installed  in  places  of  trust  and  honor. 
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The  contest  between  the  king  and  the  people  who  resisted  his 
normandizing  schemes  resulted  in  the  convening  of  a  most 
important  National  Assembly.  To  this  Assembly  came  the 
Anglo-Saxon  people  from  the  townships,  hundreds  and  shires; 
the  English  Nation,  the  "people  in  the  gristle,"  assembled. 
They  banished  a  Norman  Archbishop  and  other  Normans,  and 
langht  the  king  and  his  courtiers  that  the  old  Teutonic  Consti- 
tution was  alive  and  that  the  Anglo-Saxon  freeman  had  never 
relinquished  his  ancient  laws  and  institutions. 

Thus  the  control  of  the  government  of  England  would  prob- 
ably have  remained  permanently  in  the  hands  of  the  Anglo- 
Saxon,  had  not  the  Court  of  TIeismes.  afterwards  Robert,  Duke 
of  Normandy,  chanced  to  see  in  the  running  brook  the  pretty 
feet  of  Harlotta,  the  beautiful  daughter  of  a  furrier  of  Falaiser 
and  made  her  the  mother  of  William,  the  Bastard,  the  Con- 
queror, the  Great. 

How  slight  the  causes  which  change  the  course  of  history! 
An  invitation  from  the  Celt  makes  Britain  an  Anglo-Saxon 
kingdom :  a  chance  meeting  of  an  amorous  nobleman  with  ri 
fairdamsel  brings  about  the  Norman  Conquest. 

With  the  coming  of  the  Norman,  Anglo-Saxon  laws  and  in- 
stitutions were  put  to  the  test.  Then  began  a  most  memorable 
contest  between  the  Norman  king,  battling  for  sovereign,  abso- 
lute power:  the  Norman  barons,  striving  to  preserve  their  pres- 
tige; the  Church,  trying  to  maintain  its  ecclesiastical  privileges 
and  temporal  possessions  and  the  Anglo-Saxon  people  contend- 
ing for  their  laws  securing  liberty  and  personal  rights  to  all. 
The  Saxon  was  pitted  against  the  Norman:  the  Common  law 
in  conflict  with  the  Civil  law:  Saxon  institutions  battled  with 
Norman  polity  and  independence  in  religion  fought  in  deadly 
conflict  with  the  papacy. 

The  contest  was  most  unequal.  The  Conqueror,  after  the 
custom  of  the  sovereigns  of  continental  Europe,  had  assume  ! 
and  exercised  almost  absolute  power.  He  established  feudal- 
ism, and,  taking  the  lands  of  the  Anglo-Saxon,  he  bestowed 
them  upon  his  Norman  followers.  In  1086,  he  required  all  of 
the  holders  of  land,  small  and  great,  to  appear  before  him  and 
do  homage  and  acknowledge  him  the  lord  paramount,  of  whom 
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they  held  their  lands.  They  all  became  feudal  tenants  of  the 
crown,  bound  to  do  military  duty. 

The  Norman  barons,  although  tenants  of  the  crown,  were, 
nevertheless,  a  highly  privileged  class,  owning  the  landed  inter- 
ests of  the  realm,  controlling  many  feudal  followers,  who  did 
homage  to  them  as  lords  of  the  fee,  and  composing,  with  the 
lords  spiritual,  the  Witan,  or  legislative  assembly,  which  made 
laws,  imposed  taxes,  concluded  treaties  and  even  assumed  to 
depose  kings. 

The  Church  represented,  perhaps,  the  highest  intellectual  cul- 
ture of  the  realm.  The  archbishops  and  bishops,  besides  being 
members  of  the  Witan,  exercised  a  potent  influence  in  the  ec- 
clesiastical and  temporal  affairs  of  their  dioceses. 

Those  who  would  uphold  the  Anglo-Saxon  laws  had  the  least 
show  of  success.  Subjugated,  deprived  of  their  lands,  debarred 
from  official  positions,  denied  the  exercise  of  political  rights, 
tenants  and  feudal  vassals  of  the  landed  gentry,  treated  as  an 
inferior  people  and  their  very  name  made  a  reproach  in  the 
land,  it  would  seem  that  there  was  but  little  chance  for  the  suc- 
cess of  those  laws  and  institutions,  which  the  Anglo-Saxon  had 
brought  from  the  shores  of  the  Baltic. 

No  sooner  had  the  Conqueror  established  himself  upon  the 
throne,  made  himself  absolute  master  and  begun  his  tyranny 
over  the  Anglo-Saxon  people,  than  there  arose  from  that  people 
a  clamor  for  the  restoration  of  the  Anglo-Saxon  laws,  a  clamor 
which  was  persistently  and  effectively  repeated  and  reechoed 
down  the  years  to  come. 

The  king  yielded  to  the  requests  of  the  people  for  the  laws 
of  Edward,  the  Confessor,  who  granted  a  commission  to  be 
selected  from  each  shire  composed  of  twelve  men,  or  as  it  whs 
expressed:  "auglos  nobilcs  sapicntcs  et  in  lege  erudites  ut  eorum 
consuetudines  ab  ipsus  audirct." 

It  is  evident  that  the  Conqueror  did  not  intend  to  grant  con- 
cessions, which  he  would  permit  to  be  exercised:  but,  while 
the  old  Anglo-Saxon  laws  were  not  put  into  force  under  this 
concession,  the  Saxon  people,  nevertheless,  had  scored  a  victory, 
for  it  marked  the  beginning  of  concessions  by  the  king  to  -\ 
subjugated  people,  a  concession,  which  recognized  the  princi- 
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pies  of  Anglo-Saxon  polity.  It  was  a  precedent  to  a  people,  to 
whom  precedent  was  ever  almost  sacred.  Upon  the  death  of 
the  Conqueror  in  1087,  William  Rufus,  probably  in  recognition 
of  the  services  of  the  Anglo-Saxon  people  in  his  contest  with 
Robert,  Duke  of  Normandy,  for  the  crown  of  England,  prom- 
ised to  lend  an  attentive  ear  to  the  clamors  for  the  restoration 
of  Anglo-Saxon  laws,  but  when  he  was  firmly  established  upon 
the  throne,  he  not  only  neglected  to  redeem  his  promises  of 
relief,  but  proved  himself  a  tyrant,  regardless  of  the  rights  or 
his  subjects. 

When,  upon  the  death  of  the  Red  King,  his  brother,  Henry, 
''put  his  brows  within  a  golden  crown  and  called  himself  a 
king,"  he  listened  to  the  people's  appeal  for  redress,  not  prob- 
ably because  he  was  born  in  England,  nor  because  he  had  mar- 
ried a  Saxon  wife,  nor  yet  in  recognition  of  the  timely  aid 
lendered  him  in  his  contest  with  the  Duke  of  Normandy,  but 
because,  having  grave  doubts  of  his  right  to  the  throne,  he 
desired  the  good  will  of  the  people,  whose  assistance  he  might 
a  gain  need  to  enable  him  to  hold  the  crown. 

Tie  granted  a  liberal  charter,  which  was  thoroughly  Anglo- 
Saxon  in  tenor,  in  which  he  made  liberal  concessions  to  barons, 
church  and  people,  which  tended  to  abridge  the  power  of  the 
king  and  which  became  the  groundwork  of  Magna  Charta. 

The  granting  of  this  charter,  although  violated  by  the  king, 
was  an  important  advance,  and  by  it  inroads  were  made  upon 
the  claimed  prerogatives  of  the  crown. 

Stephen,  the  Usurper,  confirmed  the  charter,  violated  it  and 
ended  his  despotic  reign  in  1154,  much  to  the  relief  of  his 
alienated  subjects. 

Pausing  at  the  close  of  the  strictly  Norman  dynasty  to  ob- 
serve the  status  of  the  struggle,  we  find  that  during  the  reigns 
of  William,  the  Conqueror,  and  his  two  sons  and  grandson, 
while  Norman  barons  held  the  lands,  offices  and  places  of  trust, 
while  Norman  kings  ruled  arbitrarily  and  despotically,  while 
Norman  kings,  barons  and  prelates  exercised  the  executive, 
legislative  and  judicial  functions  of  the  government,  they 
not  only  made  no  inroads  upon  Anglo-Saxon  polity,  but  i 
recognition  of  Anglo-Saxon  laws  had  been  forced,  and  that, 
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too,  at  the  hands  of  a  people  having  neither  lands  nor  official 
positions,  looked  npon  by  the  Normans  as  inferiors  and  occupy- 
ing the  position  of  feudal  vassals.  The  Anglo-Saxon  had  not 
become  Norman  nor  assimilated  Norman  ideas,  but  had  prac- 
tically absorbed  his  Norman  conquerors  and  maintained  the 
kingdom  as  thoroughly  English. 

In  1154,  the  first  of  the  long  line  of  Plantagenet  kings  as- 
cended the  throne  in  the  person  of  Henry  II.  His  descent  from 
Edmund  Ironsides  inspired  the  Anglo-Saxon  with  the  hope  that 
his  reign  would  be  characterized  by  just  dealings  with  his 
English  kinsmen.  In  this,  however,  they  were  mistaken.  He 
confirmed  the  charter  of  Henry  I,  but  his  confirmation  was  "as 
sounding  brass  and  a  tinkling  cymbal,"  as  his  promises  were 
speedily  followed  by  repeated  violations  of  the  charter. 

While  the  king  trampled  under  foot  the  rights  of  the  people, 
he  found  his  master  in  the  Pope  of  Rome.  In  the  year  1164 
were  passed  the  Constitutions  of  Clarendon,  which  were  aimed 
at  the  clergy  and  the  Roman  See,  forbidding  the  clergy  to  ap 
peal  to  any  power  outside  of  the  realm  without  the  king's  con- 
sent, or  to  go  out  of  the  realm  without  the  king's  license.  Upon 
the  murder  of  Becket,  the  king  was  promptly  excommunicated, 
which  act  brought  him  a  penitent  to  Rome  where  he  submitted 
to  being  scourged  by  the  bishops,  being  literally  brought  to 
the  feet  of  the  Pope,  where  in  humiliation  he  atoned  for  his 
rashness  by  kissing  the  Pope's  great  toe. 

Henry  II  was  succeeded  by  his  rebel,  un-English  son,  Richard 
I,  that 

"Richard  who  robbed  the  lion  of  his  heart, 
And  fought  the  holy  wars  in  Palestine." 

Richard's  romantic  reign  may  be  characterized  as  a  crazy 
combination  of  crusades  and  chivalry. 

Spending  but  four  months  of  his  time  in  his  kingdom,  he 
cared  nothing  for  his  English  subjects,  except  to  extort  from 
them  money  with  which  to  defray  the  expenses  of  his  crusades 
and  pilgrimages.  He  resorted  to  all  the  various  methods  of 
arbitrarily  enforcing  the  payment  of  money  into  his  coffers. 
The  revenues  and  manors  of  the  crown  were  sold,  offices  of 
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trust  were  disposed  of  for  a  consideration,  taxes  were  often 
levied  without  the  consent  of  the  Great  Council,  and  he  openly 
announced  that  he  "would  sell  London,  if  he  could  find  a  chap- 
man." He  did  not  hesitate,  on  his  return  from  his  pilgrimages 
to  turn  out  the  officers  who  had  purchased  their  places. 

It  would  appear,  therefore,  that  during  the  reign  of  the  Lion 
Heart,  Anglo-Saxon  laws  had  suffered  a  decline.  But,  while 
Richard  made  no  concessions,  and  while  he  and  his  foreign 
soldiery  nded  with  arbitrary  and  despotic  power,  the  people 
were  quietly  insisting  upon  their  rights,  and  the  manner  in 
which  they  emphasized  their  demands  during  the  next  reign 
showed  that  they  had  taken  no  backward  step  in  their  deter- 
mination to  secure  their  ancient  rights. 

Sometimes  a  bad  king  is  a  good  thing  —  an  arbitrary  ruler  a 
benediction.  So  it  proved  with  John  Lackland,  who  came  to 
the  throne  in  1199.  He  lost  Normandy  to  France,  incurred  the 
enmity  of  the  barons  by  arbitrarily  levying  taxes  against  them, 
quarreled  with  the  clergy,  drove  the  monks  from  the  abbeys, 
seized  their  treasures,  despoiled  their  altars,  appropriated 
crosses,  images  and  other  sacred  relics,  and  defied  the  Vatican, 
boldly  declaring  that  "no  Italian  priest  should  tithe  or  toll  in 
his  dominions." 

Thus  it  was  that  the  people  were  able  to  enlist  both  barons 
and  church  in  their  crusade  for  their  rights;  and  in  1213  the 
king  thought  it  advisable  to  listen  to  their  clamors,  and  he  di- 
rected that  the  sheriff  should  summon  to  the  General  Council 
four  discreet  men  from  each  shire  to  come  and  speak  with  the 
king  about  the  affairs  of  the  realm,  "ad  loquendum  nobiscnm 
de  negottiis  regni  nostri." 

While  this  summons,  as  stated,  was  only  for  the  purpose  of 
consultation,  and  did  not,  it  seems,  recognize  the  right  of  the 
people  to  legislate,  it  was  important  because  it  was  a  summons. 
The  matter  of  a  personal  summons  was  of  vital  importance  to 
the  Saxon  people,  for  the  lords  temporal  and  the  lords  spiritual 
had  ever  claimed  the  right  of  personal  summons  to  all  assem- 
blies. Summons  was  the  essence  of  the  peerage.  It  was  so  in 
the  Witan  when  William  the  Conqueror  gathered  his  assembly 
at  Salisbury  in  1086:  and  the  Witan.  composed  of  lords  claim- 


Digitized  by  Google 


BAR  ASSOCIATION  OK  TENNESSEE 


1*83 


ing  the  right  of  summons,  gradually  grew  into  the  House  of 
Lords,  carrying  the  right  of  summons  with  them,  but  it  was  not 
conceded  since  the  Norman  Conquest  that  the  people  had  the 
right  to  insist  upon  being  personally  summoned.  Hence,  when 
King  John  in  1213  issued  a  summons  for  men  from  each  shire, 
it  was  a  victory  for  the  old  Anglo-Saxon  laws. 

But  the  Anglo-Saxon  was  not  satisfied  with  the  object  of  the 
summons.  He  wanted  to  be  summoned,  not  merely  to  consult 
and  advise  —  he  insisted  upon  the  Saxon  laws  of  Edward  the 
Confessor  and  the  charter  of  Henry  I.,  and  in  the  year  1215  his 
persistence  was  rewarded  when  King  John  granted  the  Magna 
Charts  at  Runnymede. 

This  charter  did  not  spring  up  voluntarily,  nor  was  it  a  con- 
cession to  an  impromptu  demand.  It  was  based  upon  the  Anglo- 
Saxon  laws,  which  had  been  kept  alive  in  the  hearts  of  the 
English  people,  and  was  the  answer  to  their  continued,  unre- 
mitting struggle  for  their  ancient  rights. 

We  are  not  ignoring  the  Norman  influence  in  shaping  the 
destinies  of  England.  The  Norman  blood  improved  the  Anglo- 
Saxon,  and  the  infusion  of  the  Norman  French  into  the  English 
language  enriched  it  ;  but  the  liberties  of  England  were  founded 
upon  the  Saxon  laws.  It  was  the  Saxon  who  clamored  to  the 
Norman  king  for  the  restoration  of  Anglo-Saxon  laws.  The 
Saxon  laws  of  Edward  the  Confessor  were  confirmed  by  the 
(  barter  of  Henry  I.,  which  became  the  groundwork  of  Magna 
Charta.  The  (treat  Charter  was,  therefore,  the  legitimate  de- 
scendant of  the  Saxon  laws  imported  from  the  shores  of  the 
Baltic.  King  John's  arbitrary  and  despotic  treatment  of  the 
barons  and  the  church  thus  made  possible  the  enlistment  of 
both  by  the  people  in  their  struggle  for  their  ancient  rights. 
Hut  John  was  a  shrewd  politician.  He  foresaw  that  he  could 
not  successfully  contend  against  barons,  church  and  people 
combined,  and  when  the  Pope  had  excommunicated  him  and 
bad  called  upon  Philip  of  France  and  other  Christian  princes  to 
punish  the  wicked  John,  he  became  seemingly  epiite  penitent, 
and  in  a  fit  of  apparent  piety,  granted  a  charter,  in  which,  fo1* 
the  remission  of  his  sins  and  those  of  his  family,  he  resigned 
England  and  Ireland  "to  God.  to  St.  Peter,  and  St.  Paul  and  to 
Pope  Innocent  and  his  successors  in  the  Apostolic  Chair  " 
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Then,  although  he  had  signed  the  Great  Charter,  he  appealed 
to  the  Apostolic  See,  and  the  Pope,  now  considering  himself  the 
feudal  lord  of  all  England,  proceeded  to  issue  a  bull  annulling 
and  abrogating  the  whole  charter,  as  unjust  and  as  obtained 
under  compulsion,  and  as  derogatory  to  the  dignity  of  the  Apos- 
tolic See.  lie  prohibited  the  barons  from  executing  it,  the  king 
from  observing  it  and  excommunicated  all  who  should  attempt 
to  carry  out  its  provisions,  and  absolved  all  from  oaths  they  had 
taken  to  maintain  it. 

In  Magna  Oharta,  however,  there  was  too  much  Anglo-Saxon 
law,  and  in  the  people  there  was  too  much  Anglo-Saxon  blood, 
to  submit  to  the  unwarranted  attempt  to  make  England  a  fief 
of  the  Holy  See.  The  insolent  mandate  of  the  Pope  was  disre- 
garded, and  the  bulwark  of  English  liberty  stands  today  a 
beacon  shedding  its  light  to  all  the  shores  of  time. 

King  John  died  the  year  following  the  granting  of  the  char- 
ter, leaving  behind  him  a  character  caustically  portrayed  by  the 
historian  when  he  wrote :  "Foul  as  it  is,  Hell  itself  is  defiled  by 
the  fouler  presence  of  John." 

Henry  HI.  was  an  extortionate  beggar,  cared  nothing  for  his 
subjects'  welfare,  and  trampled  their  rights  under  foot.  How- 
ever, Anglo-Saxon  laws  were  to  some  extent  recognized,  as  in 
1224  each  shire  sent  to  the  assemblv  four  knights  chosen  bv  the 
milites  et  probi  homines,  and  in  1254  royal  writs  issued  for  two 
1  nights  from  each  shire,  but  it  is  probable  that  these  knights 
were  empowered  only  to  advise  as  to  the  affairs  of  the  realm. 
(  ertain  it  is  that  in  1258,  when,  under  the  Provisions  of  Oxford, 
the  Barons  took  charge  of  the  government,  each  shire  was  di- 
rected to  select  four  knights  who  would  inquire  into  the  condi- 
tion of  their  respective  shires  and  report  to  a  parliament  to  be 
held  next  year. 

But  these  summonses  were  not  what  the  Saxon  wanted.  The 
barons  grew  tyrannical,  and  under  pressure  from  the  people,  in 
1265  the  Earl  of  Leicester  issued  summonses  for  two  knights 
irorn  each  shire  and  two  burghers  from  each  town. 

The  contest  with  Henry  II..  which  resulted  in  the  call  of 
1  nights  and  burghers  to  parliament,  is  generally  alluded  to  as 
the  Barons'  War.    While  much  credit  is  due  to  the  rebel  earl. 
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and,  while  some  of  the  barons  aided  him,  the  barons  generally 
leaned  rather  to  the  king,  and  the  main  dependence  of  the  Earl 
of  Leicester  was  upon  the  Anglo-Saxon  people,  and  the  call  to 
parliament  was  largely  in  response  to  their  continued  clamors 
for  their  ancient  laws  and  institutions.  This  call  of  knights  and 
burghers  was  the  beginning  of  popular  representation  in  par- 
liament. It  was  the  birth  of  the  House  of  Commons,  and  the 
House  of  Commons  was  the  child  of  Anglo-Saxon  laws.  During 
the  reign  of  Edward  I.,  sometimes  styled  the  English  Justinian, 
matters  rapidly  turned  toward  a  recognition  of  Anglo-Saxon 
polity.  In  1295  the  king  summoned  knights  and  burghers  to 
parliament,  and  it  is  to  be  noted  that  they  were  summoned  from 
the  old  Anglo-Saxon  shire-moots,  and. that  they  were  summoned 
to  make  laws,  ad  faciendum,  and  not  merely  for  the  purpose  of 
discussing  the  affairs  of  the  realm,  ad  loquendum,  as  the  sum- 
mons of  King  John  read  in  1213. 

It  is  interesting  to  note  the  character  of  the  legislation  after 
the  Anglo-Saxon  took  hold  In  1290  was  passed  that  famous 
statute  commonly  known  as  the  Statute  Quia  Emptores,  which 
abolished  sub-feudation  and  was  the  entering  wedge  toward 
untrammeled  alienation.  In  1297,  the  Confirmatio  Cartarum 
was  wrung  from  the  king,  taking  away  from  him  all  rights  of 
arbitrary  taxation,  and  enacting  that  "no  manner  of  aids, 
tasks  or  prizes  should  be  taken,  except  by  the  common  assent 
of  the  realm." 

In  1306  the  great  Statute  De  Tallagio  Xon  Conccdendo  was 
passed,  enacting  that  "no  talliage  nor  aid  shall  be  imposed  or 
levied  by  the  king  or  his  heirs* without  the  will  and  assent  of 
the  archbishops,  bishops,  and  other  prelates,  earls,  barons, 
knights,  burgesses  or  other  freemen  of  the  realm."  During  the 
reign  of  Edward  II.  a  statute  was  passed  distinctly  asserting 
the  right  of  the  Commons  to  be  heard  on  all  matters  touching 
the  general  welfare  of  the  realm,  declaring  that  "the  matters 
to  be  established  for  the  estate  of  the  king  and  his  heirs,  and 
for  the  estate  of  the  realm  and  of  the  people,  should  be  treated, 
accorded  and  established  in  Parliament,  by  the  king,  and  by 
the  assent  of  the  prelates,  earls,  and  barons,  and  the  common- 
alty of  the  realm,  according  as  had  before  been  accustomed." 
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The  Commons  now  sat  as  a  separate  body,  and  their  assent 
was  required  to  all  enactments,  including  taxation. 

It  was  about  this  time  that  the  Commons  began  to  insist  upon 
the  right  not  only  of  voting  upon  all  tax  legislation,  but  of 
initiating  all  laws  having  for  their  object  the  raising  of  reve- 
nue. They  recovered  the  power  of  the  purse  as  anciently  exer- 
eised  by  the  Anglo-Saxons,  and  this  Anglo-Saxon  law  is  the  key 
to  the  almost  absolute  power  of  the  House  of  Commons  today, 
since  the  withholding  of  revenue  from  the  king  makes  it  impos- 
sible for  him  to  carry  on  wars  or  administer  the  affairs  of  the 
government.  As  early  as  1309  the  Commons  began  to  attach 
to  bills  granting  money  to  the  crown  petitions  for  the  redress 
of  grievances.  If  the  bills  granting  money  became  a  law  they 
carried  with  them  the  redress  of  grievances. 

During  the  reign  of  Edward  III.  the  Commons  became  in- 
vested with  another  important  right,  namely  the  right  of  im- 
peachment. The  House  of  Lords,  besides  being  a  legislative 
body,  exercised  the  functions  of  the  highest  court  in  the  land. 
The  Commons  had  no  such  judicial  powers,  and  by  reason  of 
this  fact  and  because  they  had  been  a  petitioning  body,  they 
now  became  accusers,  asserting  their  right  to  denounce  the 
ministers  of  the  crown  and  to  petition  for  and  demand  their  dis- 
missal. This  right  rapidly  ripened  into  an  impeachment  by  the 
House  of  Commons  and  a  trial  by  the  House  of  Lords. 

That  the  Anglo-Saxon  had  now  assumed  direct  control  of  the 
government  is  attested  by  the  passage  of  the  statute  during  the 
reign  of  Edward  III.  requiring  all  court  proceedings  to  be  in 
the  English  language. 

During  the  reign  of  Richard  II.  in  1379  a  poll  tax  was  im- 
posed on  every  man  in  the  kingdom  from  duke  to  peasant.  In 
1380  the  tax  was  extended  to  all  persons  over  fifteen  years  of 
age  The  Peasants'  War  followed,  the  barons  quarreled  with 
the  king,  and  in  1399  parliament  again  triumphed  over  the 
royal  power  by  deposing  the  last  of  the  Plantagenets  and 
placing  on  the  throne  Henry  Bolingbroke,  the  first  ruler  of  the 
House  of  Lancaster. 

Tt  will  be  seen  that  during  the  reigns  of  the  Plantagenets 
kings,  Anglo-Saxon  laws  had  been  recognized  under  the  con- 
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firmatiou  of  the  charter  of  IlenrV  I.  and  under  Magna  Charter: 
the  ancient  right  of  summons  had  been  recovered,  first  for  pur- 
poses of  consultation  and  advice  and  later  of  legislation:  repre- 
sentation in  parliament  had  been  secured :  the  House  of  Com- 
mons sat  as  a  separate  body,  and  their  vote  was  essential  to  all 
legislation  affecting  the  general  welfare  of  the  realm:  much 
progress  had  been  made  towards  untrammeled  alienation:  the 
House  of  Commons,  embodying  the  old  Anglo-Saxon  spirit,  had 
grown  from  a  petitioning  body  to  the  most  important  branch  of 
parliament,  had  assumed  and  exercised  the  right  of  impeaching 
the  ministers  of  the  crown  and,  together  with  the  House  of 
Lords,  had  regained  the  power  formerly  exercised  by  the  Saxon 
Witan  of  deposing  kings  and  enthroning  their  successors. 

It  may  be  said  that  at  the  accession  of  Henry  IV.  the  people 
had  triumphed  over  the  royal  prerogative,  but  their  vantage 
ground  was  all  but  lost  during  the  reigns  of  the  Lancastrian 
kings  and  those  of  the  House  of  York,  during  foreign  complica- 
tions, civil  dissentions  and  the  bloody  Wars  of  the  Roses.  The 
cause  of  the  people  was  sacrificed  "to  the  fire-eyed  maid  of 
smoky  war." 

Although,  when  that  "nimble-footed  mad-cap.  Prince  of 
Wales/'  riotous  Prince  Hal,  became  King  Henry  V.,  a  law  was 
passed  to  the  effect  that  nothing  should  be  enacted  to  the  peti- 
tions of  the  Commons  contrary  to  their  asking  whereby  they 
should  be  bound  without  their  assent,"  and,  although  during 
the  "perpetual  minority"  of  the  unfortunate  Henry  VI.,  the 
Commons,  wearied  of  the  abuses  of  the  officers  of  the  crown  in 
changing  the  enactments  granted  in  answer  to  their  petitions, 
began  to  bring  in  bills,  which  they  passed  themselves,  yet  the 
crown  recovered  its  all  but  absolute  supremacy. 

When  the  fortunes  of  the  White  Rose  went  down  on  the  field 
of  Bosworth  in  1485,  and  the  crown  of  the  Crook-back  King 
was  placed  upon  the  head  of  the  Earl  of  Richmond,  the  founder 
of  the  House  of  Tudor  found  himself  in  possession  of  almost 
absolute  power. 

In  the  course  of  his  reign  he  became  avaricious,  levied  a 
"benevolence"  on  his  subjects  and  filled  his  coffers  at  their 
expense.  His  reign  but  presaged  the  arbitrary  rule  of  the 
House  of  Tudor. 
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The  reign  of  that  royal  Bluebeard,  Henry  VIII.,  was  arbi- 
trary and  despotic.  When  not  engaged  in  marrying,  divorcing, 
and  beheading  his  wives,  he  occupied  his  time  in  robbing  his 
subjects.  He  despoiled  monasteries,  confiscated  the  property  of 
the  church  and  emptied  the  "bags  of  hoarding  abbots,"  doubt- 
less shielding  himself  behind  the  heartless  sophistry  of  Julian, 
the  Apostate,  to  the  effect,  that,  as  the  kingdom  of  heaven  was 
promised  to  the  poor,  the  church  would  advance  with  more  dil- 
igence and  certainty  in  the  paths  of  virtue  and  salvation  when 
relieved  of  their  temporal  possessions. 

During  the  reigns  of  all  the  Tudors  the  rights  of  the  people 
were  trodden  under  foot,  and  the  outlook  for  personal  liberty 
was  gloomy.  Anglo-Saxon  laws  were  again  put  to  the  test  and 
'•ame  forth  triumphant,  for  just  as  during  the  reigns  of  the 
Norman  kings,  the  Anglo-Saxon  people  were  holding  their 
rights  in  reserve  to  burst  forth  during  the  twelfth  century,  so 
during  the  reigns  of  the  Tudors,  the  reserved  liberty  of  the 
people  was  only  dormant  and  was  ready  to  awaken  and  reassert 
itself  during  the  reigns  of  the  House  of  Stuart.  Dormitur 
aliquando  jus,  moritur  nunquam. 

The  sovereigns  of  the  House  of  Tudor  were  as  despotic  and 
as  tyrannical  as  were  those  of  the  House  of  Stuart,  but  thev 
had  the  gift  of  knowing  the  limits  to  which  they  could  safely 
go.  They  knew  that  they  could  neither  legislate  nor  impose 
taxes  without  the  consent  of  Parliament,  and  they  knew  when 
they  were  approaching  the  danger  line  of  royal  prerogative  and 
stopped.  They  occasionally  oppressed  an  individual,  but  when 
they  attempted  to  oppress  the  masses  of  the  people  they  took 
warning  from  the  defiant  attitude  of  their  subjects  and  de- 
sisted. They  could,  under  the  guise  of  "benevolences"  and 
loans,  sometimes  succeed  in  exacting  contributions,  but  when 
they  presumed  to  enforce  a  tax  attempted  to  be  laid  by  the 
royal  prerogative  alone,  the  frowns  of  the  sturdy  yoemanry  of 
England  were  a  sufficient  admonition  to  the  cautious  Tudor. 
While  Henry  VIII.  could  marry,  divorce  and  behead  his  wives 
at  will,  when  he  attempted  to  levy  a  tax  amounting  to  one-sixth 
of  his  subjects'  goods,  the  storm  of  popular  indignation  warned 
him  to  desist,  and,  tyrant  though  he  was,  he  retracted  and 


Digitized  by  Google 


BAR  ASSOCIATION'  OF  TENNESSEE 


181) 


apologized  for  his  acts.  And,  while  Good  Queen  Bess  could, 
with  impunity,  send  to  the  scaffold  Essex  or  the  Queen  of  Scots, 
when  she  assumed  the  right,  without  the  consent  of  parliament, 
to  grant  patents  of  monopoly,  by  which  the  prices  of  the  com- 
modities of  life  were  raised,  she  was  confronted  by  an  indignant 
House  of  Commons,  supported  by  a  determined,  angry  people, 
and  she  knew  that  she  had  reached  a  limit.  She  not  only  can- 
celled the  patents,  but  thanked  the  Commons  for  their  earnest 
protecting  care  of  the  rights  of  the  people. 

The  Tudor  discretion  was  wholly  wanting  in  the  reckless 
House  of  Stuart.  The  latter,  having  no  standing  army  to  en- 
force its  mandates,  put  forward  the  claim  that  the  Creator  him- 
self had  ordained  hereditary  monarchy,  and  that  all  power  was 
vested  in  the  king,  who  was  privileged  to  dole  out  to  his  sub- 
jects such  liberties  as  he  saw  fit  and  to  resume  them  at  pleas- 
ure :  in  short,  that  the  monarch  was  absolute,  and  that 

"Not  all  the  water  in  the  rough,  rude  sea 
Can  wash  the  balm  off  from  an  anointed  king." 

This  doctrine  of  the  jus  divinum  regum  struck  the  people  of 
England  with  consternation  and  alarm.  It  precipitated  the 
contest  to  settle  the  question  of  the  source  of  political  power, 
to  determine  who  should  rule,  the  king  or  the  people. 

The  House  of  Commons  resolutely  asserted  its  rights  as 
against  the  exactions  of  the  king,  and  showed  a  determination 
to  entertain  no  compromise  of  the  popular  cause.  The  struggle 
of  the  people  reached  a  crisis  in  1628  when  there  was  wrung 
from  the  king  the  famous  Petition  of  Rights,  acknowledging  the 
illegality  of  martial  law  in  times  of  peace,  the  wrong  of  billet- 
ing soldiers  on  private  houses,  and  admitting  the  illegality  of 
forced  loans,  which  had  been  exacted  by  a  system  of  punish- 
ments inflicted  by  pressing  into  the  navy  the  common  people 
who  refused  and  imprisoning  gentlemen  per  speciale  mandatum 
regis. 

The  Commons  in  their  quarrels  with  the  House  of  Stuart 
were  not  bent  on  revolution,  but  they  were  determined  to  en- 
force a  redress  of  grievances  and  to  place  a  limit  upon  absolute 
royal  power.    That  they  were  obliged  to  resort  to  arms  was 


Digitized  by  Google 


100 


PROCEEDINGS  OI-  THE 


probably  not  their  fault.  They  had  become  strong  enough  to 
throw  down  the  gauntlet  and  openly  battle  with  the  king, 
barons  and  church  combined.  They  arose  in  their  might,  over- 
threw the  House  of  Lords  and  the  church  and  hung  the  king. 

The  House  of  Commons,  that  child  of  Anglo-Saxon  laws,  had 
now  risen  to  power  and  had  accomplished  the  object  for  which 
the  Anglo-Saxon  had  contended  for  centuries.  They  soon  added 
to  their  right  of  initiating  tax  bills,  the  right  of  controlling  the 
expenditures  of  the  revenue;  they  passed  the  Act  of  Habeas 
Corpus  and  swept  away  the  iniquitous  Star  Chamber  and  the 
High  Commission.  By  the  revolution  of  1688  and  the  deposi- 
tion of  James  II .  the  Bill  of  Rights  was  granted,  guaranteeing 
security  to  the  liberties  of  the  people  and  establishing  constitu- 
tional monarchy  on  a  firm  foundation. 

While  the  Commons  had  triumphed  over  the  nobility,  the 
church  and  the  crown,  the  representation  in  parliament,  being 
largely  controlled  by  great  land  owners,  the  nobility  and  the 
king,  was  not  yet  that  direct  representation  demanded  by  the 
people. 

The  struggle  to  perfect  their  right  of  direct  representation, 
to  take  away  the  influence  of  the  nobility  and  the  crown,  and 
to  put  an  end  to  rotten  boroughs,  reached  a  crisis  in  the  Re- 
form Bills  of  1832  and  1867-1868,  when  popular  representation 
in  parliament  was  permanently  established. 

The  triumph  of  the  House  of  Commons  was  simply  the  tri- 
umph of  Anglo-Saxon  laws,  and  the  supremacy  of  the  Commons 
shows  how  complete  has  been  that  triumph.  The  House  of 
Commons  originates  all  bills  to  raise  revenue  and  regulates  its 
expenditure:  it  impeaches  officers  of  the  crown;  it  has  the 
power,  by  withholding  appropriations  for  the  annual  budget  to 
disband  the  army  and  navy  of  the  kingdom,  while  the  king  sits 
by  a  helpless  "looker  on  in  Vienna";  by  its  mere  vote  of  want 
of  confidence  in  the  Ministry,  the  Ministry  must  resign  or  par- 
liament must  be  dissolved  and  an  appeal  made  to  the  people. 

"A  germ  of  political  and  social  life  was  brought  into  Britain 
in  the  keels  of  Hengist,  which  changing  from  generation  to 
generation  but  never  itself  exchanged  for  any  other  system, 
borrowing  from  foreign  sources,  but  assimilating  what  it  bor- 
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rowed  with  its  own  essence,  changing  its  outward  shape,  but 
abiding  untouched  in  its  true  substance,  has  lived  and  grown 
through  fourteen  hundred  years  into  the  law,  the  constitution 
and  social  being  of  England."  Looking  back  over  the  centuries 
we  see  the  Anglo-Saxon  laws  and  institutions  survive  the  Dan- 
ish Conquest;  we  see  those  laws  advocated  only  by  a  subjugated 
people  and  antagonized  by  a  powerful  Norman  conqueror, 
emerge  triumphant  over  the  arbitrary  rule  of  despotic  kings, 
over  lordly  feudal  barons,  and  over  a  narrow  but  powerful 
ecclesiastical  authority,  and  we  are  driven  to  the  conclusion 
that  such  laws  and  institutions  must  possess  an  indestructible 
character;  and  we  feel  that  too  much  cannot  be  said  in  praise 
<>i"  that  old  Teutonic  pagan,  whose  pirate  accents  are  now 
hoard  in  all  the  busy  marts  of  the  world;  to  whom  is  largely 
due  tin-  greatness  of  that  "power,  which  has  dotted  over  the 
surface  of  the  whole  globe  with  her  possessions  and  her  mili- 
tary posts;  whose  morning  drum-beat,  following  the  sun  and 
keeping  company  with  the  hours,  circles  the  earth  with  one 
continuous  and  unbroken  strain  of  the  martial  airs  of  Eng- 
land;" and  to  whom  is  mainly  due  the  glory  of  that  liberty- 
loving  people,  "Time's  noblest  offspring,"  whose  dominions 
stretch  from  sea  to  sea.  under  whose  direction  and  control  rest 
the  affairs  of  a  hemisphere,  in  whose  hands  is  the  key  to  the 
industrial  world,  and  to  whom  in  time  to  come  the  nations  of 
the  earth  will  look,  as  they  once  looked  to  Greece,  to  learn  the 
arts  and  sciences,  and  will  turn,  as  they  once  turned  to  Rome,, 
to  drink  in  the  inspiration  of  military  glory. 
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CONSTITUTION. 


Article  I. 
Objects. 

The  objects  of  the  Association  are  to  foster  legal  science,  maintain  the 
honor  and  dignity  of  the  profession  of  law,  to  cultivate  professional  ethics 
and  social  intercourse  among  its  members,  and  to  promote  improvements 
in  the  law  and  the  modes  of  its  administration. 

Article  II. 

Election  of  Members. 

All  nominations  for  membership  shall  be  made  by  the  Local  Council  of 
a  county  or  Bar  Association  when  such  Local  Council  or  Bar  Association 
exists;  when  there  is  no  Local  Council  or  Bar  Association  in  any  county, 
nominations  for  such  county  shall  be  made  by  the  Central  Council.  All 
nominations  thus  made  or  approved  shall  be  reported  by  the  council  to 
the  Association,  and  all  whose  names  are  reported  thereupon  become  mem- 
bers of  the  Association ;  provided,  that  if  any  member  demands  a  vote 
upon  any  name  thus  reported,  the  Association  shall  thereupon  vote  thereon 
by  ballot.  Five  negative  votes  shall  be  sufficient  to  defeat  any  election 
for  membership.  But  interim,  the  Central  Council,  upon  recommendation 
of  any  Local  Council,  shall  have  the  power  to  elect  applicants  to  mem- 
bership. 

Article  III. 
Membership.  * 

Any  person  shall  be  eligible  to  membership  in  this  Association  who 
shall  be  a  member  of  the  bar  of  this  State,  in  good  standing,  and  who 
shall  also  be  nominated  as  herein  provided. 

Article  IV. 

■ 

Officers. 

The  officers  of  this  Association  shall  consist  of  one  President,  three 
Vice-Presidents,  a  Secretary  and  Treasurer,  a  Central  Council,  who  shall 
be  the  Board  of  Directors,  under  the  charter,  to  be  chosen  by  the  Asso- 
ciation.  One  of  the  members  of  the  Central  Council  shall  be  its  chairman. 
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Each  of  these  officers  shall  be  elected  at  each  annual  meeting  for  the  next 
ensuing  year,  but  the  same  person  shall  not  be  elected  President  for  two 
years  in  succession.  All  such  elections  shall  be  by  ballot.  The  officers 
elected  shall  hold  office  until  their  successors  are  elected  and  qualified 
according  to  the  Constitution  and  By-Laws. 

Article  V. 
Central  Council. 

The  Central  Council  shall  consist  of  five  members,  and  shall  be,  at  all 
times,  an  advisory  board  for  consultation  and  conference,  when  called  on 
for  that  purpose  by  the  President,  or  any  Vice-President  who  may,  for  the 
time  being,  be  acting  as  President. 

Article  VI. 
Local  Council. 

The  President,  by  and  with  the  advice  and  consent  of  the  Central 
Council,  may  establish  a  Local  Council  in  any  county  in  the  State  by 
issuing  a  warrant  to  that  effect,  naming  therein  the  persons  composing 
such  Local  Council.  Each  Local  Council  shall  consist  of  not  less  than 
three  nor  more  than  seven  members.  No  person  shall  be  eligible  to  ap- 
pointment as  a  member  of  any  Local  Council  who  is  not  at  the  time  a 
member  of  this  Association. 

Article  VII. 

Election  of  Members.  , 

All  members  of  this  convention  signing  the  charter,  and  all  members 
elected  as  herein  provided  shall  become  members  of  the  Association  upon 
the  payment  of  the  admission  fee  as  herein  provided  for.  But  after  the 
adjournment  of  this  convention  all  nominations  for  membership  shall  be 
made  as  herein  provided. 

Article  VIII. 
Annual  Dues. 

Each  member  shall  pay  three  dollars  to  the  Treasurer  as  annual  dues: 
and  no  person  shall  be  qualified  to  exercise  any  privileges  of  membership 
who  is  in  default.  Such  dues  shall  be  payable,  and  the  payment  thereof 
enforced,  as  may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge.  The  admis- 
sion fee  shall  be  three  dollars,  to  be  paid  as  the  member  is  elected.  The 
admission  fee  shall  be  in  lieu  of  all  dues  for  the  first  year. 
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Article  IX. 

Adoption  of  Amendments  of  By-Laws. 

By-Laws  may  be  adopted  or  amended  at  any  annual  meeting  of  the 
Association  by  a  majority  of  the  members  present. 

Article  X. 

Committees.  « 

The  following  committees  shall  be  annually  appointed  by  the  President 
for  the  year  ensuing,  and  shall  consist  of  five  members  each : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Publication. 
5    On  Grievances. 

6.    On  Obituaries  and  Memorials.  "> 

A  majority  of  those  members  of  any  committee,  or  of  the  Central 
Council,  who  may  be  present  at  any  meeting  of  such  committee  or  coun- 
cil, shall  constitute  a  quorum  for  the  purpose  of  such  meeting.  Vacancies 
in  any  office  provided  for  by  the  constitution  shall  be  filled  by  appointment 
by  the  President,  and  the  appointees  shall  hold  office  until  the  next  meeting 
of  the  Association. 

Article  XT. 
Central  Council. 

The  Central  Council  shall  perform  such  duties  as  may  be  assigned  to 
them  by  the  President,  or  as  may  be  defined  by  the  By-Laws,  except  as 
herein  otherwise  directed. 

Article  XII. 
Meeting  of  the  Association. 

This  Association  shall  meet  annually,  at  such  time  and  place  as  the 
Central  Council  may  select,  and  those  present  at  such  meeting  shall  con- 
stitute a  quorum.  The  Secretary  shall  give  sixty  days'  notice  of  time  and 
place  of  such  meeting,  either  by  publication  in  a  public  newspaper  or  by 
personal  communication. 

Article  XIII. 

Duties  of  the  President. 

The  President  shall  open  each  annual  meeting  of  the  Association  with 
an  address,  in  which  he  shall  communicate  the  most  noteworthy  changes 
in  the  statute  law,  on  points  of  general  interest,  made  in  the  State  and  by 
the  Congress  during  the  preceding  year. 
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Article  XIV. 

Alterations  or  Amendments-  of  the  Constitution. 

This  Constitution  may  be  altered  or  amended  by  a  vote  of  three-fourths 
of  the  members  present  at  any  annual  meeting,  but  no  such  change  shall 
be  made  at  any  meeting  at  which  less  than  twenty  members  are  present. 

Article  XV. 

Duties  of  the  Local  Council. 

Each  Local  Council  shall  perform  such  duties  as  it  may  be  called  upon 
to  perform  by  the  President,  or  as  may  be  denned  by  the  By-Laws. 

Article  XVI. 

Suspension  of  Members. 

Any  member  of  the  Association  may  be  suspended  or  expelled  for  mis- 
conduct in  his  relations  to  this  Association,  or  in  his  profession,  on  con- 
viction thereof,  in  such  manner  as  may  be  prescribed  by  the  By-Laws. 
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I.— PRESIDENT. 

The  President  shall  preside  at  all  meetings  of  the  Association,  and  in 
case  of  absence,  one  of  the  Vice-Presidents  shall  preside. 

II.— SECRETARY. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the  Association, 
and  of  all  other  matters  of  which  record  shall  be  deemed  advisable  by  the 
Association,  and  shall  conduct  the  correspondence  of  the  Association,  with 
the  concurrence  of  the  President.  He  shall  notify  the  officers  and  members 
of  their  election,  and  shall  keep  a  roll  of  the  members,  and  shall  issue 
notices  of  all  meetings. 

III.— SECRETARY  AND  TREASURER. 

The  Secretary  and  Treasurer  shall  collect,  and,  under  the  direction  of 
'  the  Central  Council,  disburse  all  funds  of  the  Association ;  he  shall  report 
annually,  and  oftener,  if  required;  he  shall  keep  regular  accounts,  which 
shall  be  at  all  times  open  to  inspection  of  the  members  of  the  Association. 
His  accounts  shall  be  audited  by  the  Central  Council.  Before  discharging 
any  of  the  duties  of  this  office  the  incumbent  shall  execute  a  bond,  with 
good  and  sufficient  surety,  to  be  approved  by  the  President,  payable  to  the 
President  and  his  successors  in  office,  in  the  sum  of  one  thousand  dollars, 
for  the  use  of  the  Association,  and  conditioned  that  he  will  well  and  faith- 
fully perform  the  duties  of  his  office  so  long  as  he  discharges  any  of  the 
duties  thereof. 

IV. — CENTRAL  COUNCIL. 

The  Central  Council  shall  meet  at  least  once  every  three  months,  and 
oftener  if  called  together  by  the  President.  They  shall  have  power  *o 
make  such  regulations,  not  inconsistent  with  the  Constitution  and  By-Laws, 
as  shall  be  necessary  for  the  protection  of  the  property  of  the  Association, 
and  for  the  preservation  of  good  order  in  the  conduct  of  its  affairs.  They 
shall  keep  a  record  of  the  proceedings,  which  shall  be  read  at  the  ensuing 
meeting  of  the  Association ;  and  it  shall  be  their  duty  to  present  business 
for  the  Association.  They  shall  have  no  power  to  make  the  Association 
liable  for  any  debts  amounting  to  more  than  half  the  amount  in  the  Treas- 
urer's hands  in  cash,  and  not  subject  to  prior  liabilities.  They  shall  per- 
form such  other  duties  as  are  required  of  them  by  the  Constitution,  or  as 
may  be  assigned  to  them  by  the  President. 
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V.— ORDER  OF  BUSINESS. 

At  each  annual,  stated,  or  adjourned  meeting  of  the  Association  the 
order  of  business  shall  be  as  follows : 

1.  Reading  minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  the  Treasurer. 

4.  Report  of  Central  Council. 

5.  Election,  if  any,  to  membership. 

6.  Report  of  other  standing  Committees. 

7.  Report  of  special  committees. 

8.  Miscellaneous  committees. 

9.  Election  of  officers. 

The  order  of  business  may  be  changed  by  a  vote  of  the  majority  of  the 
members  present. 

No  person  in  discussion  shall  occupy  more  than  ten  minutes  at  a  time, 
nor  be  heard  more  than  twice  on  the  same  subject. 

The  parliamentary  rules  and  orders  contained  in  Cushing's  Manual, 
except  as  otherwise  herein  provided,  shall  govern  all  meetings  of  the 
Association. 

VI  — MEMBERS  ELECT. 

If  any  person  elected  does  not,  within  one  month  after  notice  of  his 
election,  signify  his  acceptance  of  membership  by  a  letter  to  the  Secretary 
to  that  effect,  and  by  payment  of  his  admission  fee,  he  shall  be  deemed  to 
have  declined  to  become  a  member. 

VII.— COMMITTEES. 

In  pursuance  of  Article  X  of  the  Constitution,  there  shall  be  the  follow- 
ing standing  committees : 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall  be 
charged  with  the  duty  of  attention  to  all  proposed  changes  in  the  law,  and 
of  recommending  such  as,  in  their  opinion,  may  be  entitled  to  favorable 
consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial  Procedure, 
who  shall  be  charged  with  the  duty  of  the  observation  of  the  working  of 
our  judicial  system,  the  collection  of  information,  the  entertaining  and 
examination  of  projects  for  a  change  or  reform  in  the  system,  and  of 
recommending  from  time  to  time  to  the  Association  such  action  as  they 
may  deem  expedient. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the  Bar.  who 
shall  be  charged  with  the  duty  of  examining  and  reporting  what  change 
it  is  expedient  to  propose  in  the  system  and  mode  of  legal  education,  and 
of  admission  to  the  practice  of  the  profession  in  the  State  of  Tennessee. 

4.  A  Committee  of  Publication,  who  shall  be  charged  with  the  duty 
of  examining  and  reporting  upon  all  matters  proposed  to  be  published  by 
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authority  of  the  Association,  and  pertaining  to  any  of  the  subjects  for  the 
advancement  of  which  the  Association  is  created. 

5.  A  Committee  on  Grievances,  who  shall  be  charged  with  the  hearing 
•  >f  all  complaints  which  may  be  made  in  matters  affecting  the  interest  of 
the  legal  profession  and  the  practice  of  law,  and  the  administration  of 
justice,  and  to  report  the  same  to  this  Association,  with  such  recommenda- 
tions as  they  may  deem  advisable;  and  said  committee  shall,  in  behalf  of 
the  Association,  institute  and  carry  on  such  proceedings  against  offenders, 
and  to  such  extent  as  the  Association  may  order,  the  cost  of  such  proceed- 
ings to  be  paid  by  the  Treasurer,  on  the  warrant  of  the  Central  Council, 
out  of  moneys  subject  to  be  appropriated  by  them. 

VI  IT. — APPOINTMENT. 

Each  of  the  standing  committees  shall  consist  of  five  members,  and 
shall  be  appointed  annually  by  the  President  of  the  Association,  and  shall 
continue  in  office  until  the  annual  meeting  of  the  Association  next  after 
their  appointment,  and  until  their  successors  are  appointed,  with  power  to 
adopt  rules  for  their  own  government,  not  inconsistent  with  the  Constitu- 
tion or  these  By-Laws.  Any  standing  committee  of  the  Association  may, 
by  rule,  provide  that  three  successive  absences  from  the  meetings  of  the 
committee,  unexcused,  shall  be  deemed  a  resignation  by  the  member  so 
absent  from  his  place  upon  the  committee.  Any  standing  committee  of 
the  Association  may,  by  rule,  impose  upon  its  members  a  fine  for  non- 
attendance,  and  may  provide  for  the  disposition  of  the  fines  collected  under 
such  rule. 

IX.— CHARGES  AGAINST  MEMBERS. 

Whenever  any  complaint  shall  be  preferred  against  a  member  of  the 
Association  for  misconduct  in  his  relations  to  this  Association,  or  in  his 
profession,  the  member  or  members  preferring  such  complaint  shall  present 
it  to  the  Committee  on  Grievances,  in  writing,  and  subscribed  by  him  or 
them,  plainly  stating  the  matter  complained  of.  with  particulars  of  time, 
place  and  circumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and  if  they  are 
of  the  opinion  that  the  matter  therein  alleged  is  of  sufficient  importance, 
shall  cause  a  copy  of  the  complaint,  together  with  a  notice  of  not  less  than 
five  days,  of  the  time  and  place  when  the  committee  will  meet  for  the 
consideration  thereof,  to  be  served  on  the  member  complained  of,  either 
personally  or  by  leaving  the  same  at  his  place  of  business  during  the  office 
hours,  properly  addressed  to  him.  If,  after  hearing  his  explanations,  the 
committee  shall  deem  it  proper  that  there  shall  be  a  trial  of  the  charge, 
they  shall  cause  a  similar  notice  of  five  days  of  the  time  and  place  of  trial 
to  be  served  on  the  party  complained  of. 

The  committee  shall  be  furnished  with  a  list  of  the  witnesses,  their 
names  and  place  of  residence,  who  it  is  proposed  shall  be  examined  to 
sustain  the  charge,  which  shall  accompany  the  complaint  when  made  to 
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the  committee;  and  when  the  day  is  set  for  trial  the  member  complained 
of,  upon  his  demand  therefor,  shall  be  entiled  to  a  copy  of  said  list  of  wit- 
nesses. At  the  time  and  place  appointed  for  the  trial,  or  at  such  other 
time  as  may  be  granted  by  the  committee,  the  member  complained  of  shall 
file  a  written  answer  or  defense.  Should  he  fail  to  do  so,  the  committee 
may  proceed  thereupon  to  the  consideration  of  the  complainant. 

The  committee  shall  thereupon,  and  at  such  other  times  and  places  as 
they  may  adjourn  to,  proceed  to  hear  the  evidence  adduced  and  try  the 
complaint,  and  shall  determine  all  questions  of  evidence. 

The  complainant,  and  the  member  complained  of,  shall  each  be  allowed 
to  appear  personally  and  by  counsel,  who  must  be  members  of  the  Asso- 
ciation ;  and  the  complainant,  and  the  member  complained  of,  shall  each 
be  competent  witnesses.  The  witnesses  shall  vouch  for  the  truth  of  their 
statements  on  their  word  of  honor.  The  committee  shall  have  power  to 
summon  witnesses;  and  if  any  such  witnesses  are  members  of  the  Asso- 
ciation, a  neglect  or  refusal  to  appear  may  be  reported  to  the  Association 
by  the  committee,  and  treated  as  a  misconduct. 

The  committee,  of  whom  at  least  four  must  be  present  at  the  trial,  ex- 
cept that  a  less  number  must  adjourn  from  time  to  time,  shall  hear  and 
decide  the  allegations  submitted  to  them  ;  and  if  they  find  the  complaint  or 
any  material  part  of  it,  to  be  true,  they  shall  so  report  to  the  Association, 
with  their  recommendation  as  to  the  action  to  be  taken  thereon. 

The  decision  of  the  committee  shall  be  served  on  the  member  complained 
of,  and  if  the  decision  be  that  the  complaint,  or  any  material  part  thereof, 
is  true,  and  in  that  case  only,  the  committee  shall  also  serve  a  copy  of  the 
complaint,  answer,  if  there  be  an  answer,  and  decision  on  the  President  of 
the  Association ;  and  if  requested,  either  by  the  member  or  members  com- 
plaining, or  the  member  complained  of,  shall  annex  thereto  a  copy  of  the 
evidence  taken,  which  said  document  shall  be  regarded  as  a  report  of  the 
committee  to  the  Association. 

Every  such  report  shall  be  acted  on  only  by  the  Association  at  an  annual, 
stated  or  adjourned  meeting  of  the  Association,  and  of  which  the  member 
complained  of  shall  have  due  notice,  to  be  served  upon  him  by  direction  of 
the  committee.  The  committee  shall  thereupon  proceed  to  take  such  action 
on  said  report  as  they  may  see  fit,  provided  only  that  no  member,  shall  be 
expelled  unless  by  the  vote  of  two-thirds  of  the  members  present  and 
voting. 

Whenever  any  trial  shall  be  determined  on,  the  member  complained  of 
may  object,  for  cause,  to  any  of  the  members  of  said  committee,  which 
said  causes  he  shall  state  in  writing  and  present  to  the  committee.  There- 
upon the  committee  shall  report  the  facts  to  the  President,  and  inclose  to 
him  a  copy  of  the  objection  for  cause;  and  the  President  shall  forthwith 
summon  the  Central  Council  to  meet  with  him  and  determine  what  weight, 
if  any,  the  objections  for  cause  are  justly  entitled  to  have;  and  if  the 
President  and  a  majority  of  the  Central  Council  present  and  voting  shall 
determine  that  the  objections  for  cause  are  not  well  taken,  and  the  same 
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are  overruled,  the  President  shall  so  inform  the  Committee  on  Grievances ; 
but  if  the  President  and  a  majority  of  the  Central  Council,  as  aforesaid, 
shall  determine  that  any  of  said  objections  for  cause,  to  any  member  of 
the  Committee  on  Grievances  is  well  taken,  then  the  President  shall  so 
inform  said  committee,  and  forthwith  appoint  another  member  or  members 
to  supply  the  temporary  vacancy  caused  thereby;  and  the  method  herein 
provided  shall  be  resorted  to  until  a  committee  is  obtained  against  whom 
the  member  complained  of  urges  no  just  objection  for  cause. 

If  any  member  of  the  bar  in  the  State  of  Tennessee  shall  collect  money 
in  his  professional  capacity  for  a  client,  and  wrongfully  fail  or  refuse  to 
account  for  the  same,  it  shall  be  the  duty  of  the  President,  or  any  Vice- 
President  of  the  Bar  Association  of  Tennessee,  on  complaint  being  made 
tc  him  by  any  person,  to  appoint  a  suitable  committee  from  among  the 
members  of  this  Association  to  investigate  the  case,  and  report  the  facts 
to  the  officer  appointing  this  committee;  and  if,  in  the  judgment  of  that 
officer,  a  case  can  be  made  out  against  the  offender,  said  appointing  officer 
shall  order  same  or  another  committee  to  prosecute  the  offender  in  the 
courts  for  disbarment. 

If  any  member  of  the  bar  of  Tennessee  shall  be  guilty  of  any  unprofes- 
sional conduct,  for  which  he  could,  under  the  then  existing  laws  of  the 
land,  be  disbarred,  it  shall  be  the  duty  of  the  President  and  Vice-Presidents 
of  the  Bar  Association  of  Tennessee  to  proceed  to  have  him  disbarred,  as 
indicated  in  the  by-law  just  preceding  this. 

All  the  foregoing  proceedings  shall  be  kept  secret,  except  as  their  pub- 
lication is  hereinbefore  provided  for,  unless  otherwise  provided  for  by  this 
Association. 

X._ NOMINATIONS  AND  ELECTIONS. 

Nominations  of  candidates  to  fill  the  respective  offices  may  be  made  at 
the  time  of  election  by  any  member,  and  as  many  candidates  may  be  nom- 
inated for  each  office  as  members  may  wish  to  name,  but  all  elections, 
whether  to  office  or  membership,  must  be  by  ballot.  A  majority  of  the 
votes  cast  shall  be  sufficient  to  elect  to  office,  but  five  negative  votes  shall 
be  sufficient  to  defeat  an  election  to  membership. 

XI.— SUPPLYING  VACANCIES. 

All  vacancies  in  any  office  or  committee  of  this  Association  shall  be 
filled  by  appointment  of  the  President,  and  the  person  thus  appointed  shall 
hold  for  the  unexpired  term  of  his  predecessor  ;  but  if  a  vacancy  occur  in 
the  office  of  President,  it  shall  be  filled  by  the  Association  at  its  first  stated 
meeting  occurring  more  than  ten  days  after  the  happening  of  such  vacancy, 
and  the  person  elected  shall  hold  for  the  unexpired  term  of  his  pred- 
ecessor. 

XII.— ANNUAL  DUES. 

All  annual  dues  of  this  Association  shall  be  paid  on  or  before  the  first 
day  of  March  in  each  year,  and  any  member  failing  to  pay  his  annual  dues 
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by  that  time  shall  be  in  default,  and.  upon  the  order  of  the  President,  the 
Secretary  shall  strike  the  name  of  such  member  from  the  rolls  of  member- 
ship, unless  for  good  cause  shown  the  President  shall  excuse  such  default, 
in  which  last  event  the  name  of  such  member  shall,  upon  the  order  of  the 
President,  be  restored  by  the  Secretary  to  the  roll  of  membership. 

XIII.— AMENDMENT  OF  BY-LAWS. 

These  by-laws  may  be  amended  at  any  stated,  adjourned  or  annual 
meeting  of  the  Association  by  a  majority  of  those  present. 

XIV— RESIGNATION  OF  OFFICERS  AND  MEMBERS. 

Any  officer  may  resign  at  any  time  upon  settling  his  accounts  with  the 
Association.  A  member  may  resign  at  any  time  upon  the  payment  of  all 
dues  to  the  Association ;  and  from  the  date  of  the  receipt  by  the  Secretary 
of  a  notice  of  resignation,  with  an  indorsement  thereon  by  the  Treasurer 
that  all  dues  have  been  paid  as  provided,  the  person  giving  such  notice  shall 
cease  to  be  a  member  of  the  Association. 

XV.-SALARY  OF  SECRETARY  AND  TREASURER. 

The  annual  salary  of  the  Secretary  and  Treasurer  shall  be  two  hundred 
dollars,  one-half  of  which  shall  be  due  on  the  first  day  of  May,  and  the 
other  half  on  the  first  day  of  November  in  each  year,  but  may  be  paid 
earlier,  or  at  other  times,  if  the  Central  Council  shall,  in  writing,  so  direct : 
but  this  shall  be  in  full  of  all  compensation  to  him.  No  other  officer  of 
the  Association  shall  receive  any  salary  or  compensation. 

XVI.— SPECIAL  MEETING. 

If  the  President  and  Central  Council  shall  determine  that  it  is  necessary 
for  the  Association  to  hold  any  other  meetings  during  the  year  than  the 
regular  annual  meeting,  the  same  shall  be  held  at  such  time  and  place  as 
the  President  and  Central  Council  may  fix,  upon  twenty  days'  notice  of 
such  time  and  place,  to  be  given  by  the  Secretary  by  publication  in  a  news- 
paper; and  the  Secretary  shall  give  this  notice  upon  the  order  of  the 
President. 

XVII.  -NUMBER  OF  PAPERS. 

Not  more  than  six  papers,  in  addition  to  the  regular  order  of  business, 
shall  be  read  at  each  annual  meeting,  and  not  more  than  one  at  each  of 
the  sessions  of  the  Association. 

XVIII.  — LENGTH  OF  PAPERS. 

No  paper  read  before  the  Association  shall  occupy  more  than  thirty 
(30)  minutes. 
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XIX.-CENTRAL  COUNCIL  TO  FURNISH  SUMMARY  OF 

REPORTS. 

i 

It  shall  be  the  duty  of  the  chairman  of  each  standing  committee  of  the 
Association  to  send  to  the  Secretary  of  the  Association  at  least  thirty  (30) 
days  before  each  annual  meeting  the  report  and  recommendations  which 
his  committee  intends  to  present  to  the  meeting.  The  Secretary  shall,  as 
soon  as  practicable  after  the  receipt  of  same,  print  and  distribute  to  the 
members  of  the  Association  a  brief  summary  of  the  recommendations  con- 
tained in  said  reports. 

XX.— HONORARY  MEMBERS. 

All  Chancellors  and  Judges  of  the  Superior  Courts  of -this  State,  and 
resident  Judges  of  the  Federal  Courts,  are  honorary  members  of  this 
Association,  and  they  are  relieved  from  the  payment  of  admission  fees 
and  dues. 
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1  Acklen,  Jos.  H  Nashville 

2  Ailor,  J.  R  Knoxville 

3  Akers,  Albert  W  Nashville 

4  Albertson,  V.  H  Knoxville 

5  Albright,  Edward  Gallatin 

6  Anderson,  J.  M  Nashville 

7  Anderson,  J.  H  Chattanooga 

8  Anderson,  Milton  J  Chattanooga 

9  Atchley,  J.  Arthur   Knoxville 

10  Aust,  John  R  Nashville 

11  Austin,  R.  W  Knoxville 

12  Armstrong,  C.  A  .Lewisburg 

13  Armstrong,  W.  C  Lewisburg 

14  Bachman,  E.  K  Bristol 

15  Baker,  Lewis  M.  G  ...Knoxville 

16  Banks,  Lem   s  Memphis 

17  Barber  Clarence  W  Knoxville 

18  Bartels,  R.  Lee   Memphis 

19  Bates,  Wm.  B  Shelbyville 

20  Baxter,  Ed  Nashville 

21  Baxter,  Sloss  D  Nashville 

22  Baxter,  E.  J  _.Jonesboro 

23  Baxter,  Perkins   Nashville 

24  Beattie,  R.  M  Memphis 

25  Beaver,  Chas.  O  Chattanooga 

26  Bell,  John  Arnold  Nashville 

27  Bell,  Jno.  E  Memphis 

28  Benson,  Jno.  O  Chattanooga 

29  Berry,  C.  D  Nashville 

30  Biddle,  J.  E  ~  Greeneville 

31  Biggs,  Albert  W.,   Memphis 

32  Black,  Joe  M.,   Knoxville 

33  Black,  W.  F  Knoxville 

34  Boals,  J.  C  Covington 

35  Bonner,  J.  W  Nashville 

36  Boren,  George  E  :  Bristol 

37  Boyd,  C.  T  Nashville 

38  Boyd,  H.  R  Memphis 

39  Bradford,  Jas.  C  Nashville 
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Frantz,  Jno.  H  
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Frierson,  W.  L  

Fry,  Henry  P  
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Garvin,  W.  B  
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Greer,  T.  N  Shelbyville 

Haggard,  R.  A  Waynesboro 
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Heath,  R.  M  -  Memphis 

Heiskell,  S.  G  Knoxville 
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Henderson.  T.  F.  P  „  Franklin 

Hicks,  X.  Z  '.  Clinton 


Hodges,  W.  B  

Hogan,  Chas.  W.  

Holloway,  John  B  ... 
Holloway,  Samuel  .... 

Holman,  B.  E  

Holman,  J.  H  

Houk,  Jno.  C. 
Houston,  Jno.  P. 

Howell,  Morton  B  

Howell,  R.  Boyte  C  
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178  Ingersoll,  H.  H. 

179  Irwin,  M.  H  

180  Jackson,  R.  F.  .. 
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182  Johnson,  J.  G  Knoxvil'e 

183  Johnson,  T.  B  Nashville 

184  Johnston,  Roy  A  Knoxville 

185  Jones,  Clement  J  Oliver  Springs 

186  Jones,  R.  M  Harriman 

187  Jones,  V.  M  Nashville 

188  Jourolmon,  Leon   Knoxvil'e 

189  Judd,  J.  W  :  Nashville 

190  Kortrecht,  A.  H  Memphis 

191  Keeble  Tno  Bell  Nashvill- 
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200   Kirkpatrick,  S.  J  Jonesboro 
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202  Lamb,  A.  B  

203  Lancaster,  George  D  
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206  Leftwich,  Louis   , 
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 Chattanooga 
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208  Lewis,  J.  W  Paris 

209  Lillard,  J.  W  .*.  Decatur 

210  Lindsay,  H.  B  Knoxville 

211  1 ,  1 1 1 1  c  t ; i  n ,  J,  F\  ................................ ...................................  ..........  1^. i n ^ s t o n 

212  Littleton,  Jesse  M  Winchester 
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214  Livingston,  H.  J.,  Jr  Memphis 

215  Luckey,  C.  E  Knoxville 

216  Lusk.  Robert   Nashville 

217  Lynch,  J.  J  Winchester 

218  Mabry,  C.  L  Knoxvil'e 

219  Aladdin,  P.  D.  ......................  ^Iash\il  e 

220  Malone,  Jas.  H  Memphis 

221  Malone,  Thos.  H.,  Jr   ..Nashville 

222  Maury,  F.  C  Nashville 


223    Maynard,  Jas.  ... 


Knoxvil'e 
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224  Maynard,  James,  Jr  Knoxville 

225  McCall,  Jno.  E  Nashville 

226  McCarn,  Jeff  Nashville 

212   McConnell,  T.  G  Knoxville 

22&   McCanless,  M.  C  Morristown 

223  McCutcheon,  J.  N  Chattanooga 

23Q   McFariand,  L.  B  Memphis 

211  McGehee,  Stuart   Memphis 

232  McKellar,  K.  D  ;  Memphis 

233  McTeer,  Will  A  Maryville 

234  McLester,  Battle   Chattanooga 

235  McNeilly,  E.  L  Nashville 

236  McXutC  J.  F  Crossville 

232   McQueen,  E.  P  Loudon 

238   McSween.  W.  D  Newport 

232   Metcalf,  C.  W  Memphis 

24Q   Metcalf,  W.  P  Memphis 

241  Miller,  Lee  F  Elizabethton 

242  Miller,  W.  B  Chattanooga 

243  Miller,  W.  F  Knoxville 

244  Miller,  S.  E  _  Johnson  City 

245  Monroe,  Jas.  A  Wartburg 

246  Moore,  Jno.  N  Knoxville 

242   Moore,  J.  Washington   Nashville 

248  Moore,  J.  W.  E  Brownsville 

249  Morrell,  Norman  B.  „  Knoxville 

25Q   Morton,  Jno.  W.,  Jr  NashviPe 

251  Moses,  Everett  Knoxville 

252  Mountcastle,  R.  E.  L  Knoxville 

253  Murray,  G.  B  Chattanooga 

254  Murray,  T.  P  Chattanooga 

255  Myers,  D.  E  Memphis 

256  Neal,  Jno.  R  Spring  City 

252   Neill,  A.  B  Lewisburg 

258.  Nolan,  E.  J  Chattanooga 

259.  Nolan,  Jno.  L  Nashville 

26Q   Noll,  Fred  A  Chattanooga 

261  O'Conner,  Miles   Nashville 

262  Osborne.  N.  N  Knoxville 

263  Owen,  W.  A  Covington 

264  Owens,  W.  A  LaFollette 

265  Parker.  Chas.  G  Shelbyville 

2^6   Patterson,  M.  R  Memphis 

267  Payne,  W.       Jr  Chattanooga 

268  Peace,  T.  W  '.  Madisonville 

269  Pendleton,  L  L  Nashville 
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Pcnland,  J.  R  

271 

Percv,  W.  A  
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317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 
330 
331 
332 
333 
334 
335 
335 
337 
338 
339 
340 
341 
342 
343 
344 
345 
346 
347 
348 
349 
350 
351 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 


Spagins,  R.  F. 
Spilman,  L.  H.  ... 
Spurlock,  Frank  . 
Staples,  Jno.  W. 

Steger,  T.  M  

Steger,  Will   


............. ■ ..... 


Sternberger,  Aaron  

St.  John,  C.  J  

Stickley,  R.  H  

Stockell,  A.  W  

•Stokes,  Jordan   

Stokes,  Walter  


 -  jfciclcsoti 

 Knoxville 

 Chattanooga 

 Harriman 

 Nashville 

 Nashville 

 Brownsville 

 Bristol 


 Madisonville 

 Nashville 

 Nashville 

 Nashville 


................... 


...Chattanooga 

 Greeneville 

...Chattanooga 

 Dayton 

 Paris 

...  Morristown 


Strang,  S.  Bartow 

Susong,  J.  A  

Swaney,  W.  B  

SwafTord,  J.  B  

Sweeney,  John  C. 

Taylor,  E.  R  

Templeton,  Jerome  ..  Knoxville 

Templeton,  Paul  E  Knoxville 

Thomas,  W.  G.  M  Chattanooga 

T 1 1  n i ci ii )       ^'I .  ...................... — ............................................................. cishvillo 

Ti  1  nicin,  Cj.  ^1.  ..................................................................................... . ci  sh  \  - 1 1 ... 

Tipton,  John  W  Elizabethton 

Thornburgh,  Jno.  M  „  Knoxville 

Tr<ifotic»  C^,       «»,..  ftwwHMiiwiiiMMmwitMNjish^i  il  1  c 

Trczcvjintj  M.  B   ^^ cmphis 

Trewitt,  A.  H  Chattanooga 

Trim,  L.  H  Greeneville 

Trimble,  J.  M  Chattanooga 

Turley,  E.  R  Memphis 

Turney,  John       ...... — ....................... ............................................... ...^J cishv  i  lie 

1  nrney^  W^oods<iri  .................. — — ..............................................  ^Vincliester 

1  urner,       .  B.  ...»..........................••........••...•...•••....•...........•.......•••••*. ...C^olum Did 

'A^^  TllOS.    J  ■   mMM»«'»p"»*"M"MiMn«mmiinniinimim  i  i  •  ...  ^1  *.  L  S  i  1  \  1  \  1  L 

Vaughn,  Robert  Nashville 

Vertrees,  John  J  Nashville 

Vertrees,  W.  O   Nashville 

Wci^ncr,  T.  H .  Ch cit t nrioo^n 

......................  *•._............••...■.■...■•.■.....•.  ..•..».■■•.■*   &sh  vi  lie 

 _   Clinton 

 Nashville 

 _  Knoxville 


W^cilke  1*1  I  ►  1 1 1 ]  j  ey  .................................................... ........... 

Wallace,  J.  H  m  

Waller,  Claude  

Walsh,  Edward  F  _  

Walsh,  H.  F  Memphis 

Warriner,  H.  C  _  Memphis 


Washington,  Jos.  E. 


Wessyngton 
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363  Watkins,  Ed   Chattanooga 

364  Watson,  Will  J  Chattanooga 

365  Webb,  T.  S  Knoxville 

366  Webb,  Thos.  I.,  Jr  Nashville 


367  Welcker,  Jas.  H  

368  Welcker,  W.  L  

White,  George  T  

Whitman,  A.  T  

Williams,  Joe  V  


359 
370 
371 


 Knoxville 

 Knoxville 

....Chattanooga 

 Nashville 

 Chattanooga 


372  Williams,  S.  C  Johnson  City 

373  Williamson,  Wm.  H  Nashville 

374  W^ri^ht  .      C«  .... — ..................................  ...........................................  ^1  cm  phis 

375  Wright,  Jas.  B  Knoxville 

376  Wright,  T.  A  Rockwood 

377  1 1  1 1 1 ,  I  -V  ■■■■■■  Mm — — I^no^cvillc 
3/  8  (.-'1111^,  I  ^ .  I\. .  >■■•■■••••>.••■■.>■■■■■■■••■■■••.....•,.**••>•..■>••..**■>.,■*■.•*■•..••••••...«•*>>••■■>>■ I i i"iton 

379  Young,  J. 

380  Young,  Robert  S  Knoxville 

381  Young,  Sam  E  Sweetwater 


382   Zimmerman,  Frank   


 Memphis 
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LIST  OF  HONORARY  MEMBERS. 


1  Allison,  John,  Chancellor   Nashville 

2  Allison,  Judge  M.  M  Chattanooga 

3  Barton,  Judge  R.  M.,  Jr  Chattanooga 

4  Beard,  Judge  W.  D  Memphis 

5  Bearden,  VV.  S.,  Chancellor  „  Shelhyville 

6  Bell,  Judge  B.  D  Gallat'n 

7  Bond,  Judge  John  R  Brownsville 

8  Burke,  Judge  George  L  Kingston 

9  Cartwright,  Judge  J.  A  Nashville 

10  Childress,  Judge  John  W  Nashville 

11  Clark,  Judge  C.  D  Chattanooga 

12  Colyar,  Judge  A.  S  Nashville 

13  Cooper,  John  S.,  Chancellor  Trento:i 

14  Everett,  Judge  S.  J  -  Jackson 

15  Frazier,  Hon.  James  B  ,  Nashville 

16  Galloway,  Judge  J.  S  Memphis 

17  Hawkins,  A.  G.,  Chancellor  Huntingdon 

18  Haynes,  Hal  H.,  Chancellor  _  Bristol 

19  Heiskell,  F.  H.,  Chancellor   Memphis 

20  Higgins,  Judge  Joe  C    Fayetteville 

21  Holding,  Judge  Samuel  Columbia 

22  Houston,  Judge  W.  C  Woodbury 

23  Hull,  Judge  Cordell   Gainesborrj 

24  Kyle,  H.  G.,  Chancellor   Rogersville 

25  Lansden,  D.  L.,  Chancellor   Cookeville 

26  Laughlin,  Judge  H.  W  Memphis 

27  Lurton,  Judge  H.  H  Nashville 

28  Maiden,  Judge  R.  F  Dresden 

29  Malone,  Judge  Walter  Memphis 

30  Malone,  Thos.  H  Nashville 

31  McAlister,  Judge  W.  K  Nashville 

32  McCall,  Judge  John  R  Memph:s 

33  McConnell,  T.  M.,  Chancellor  Chattanooga 

34  McHenderson,  Judge  G  Rutledge 

35  Moss,  Judge  John  T  Memphir 

36  Neil,  Judge  M.  M  Trenton 

37  Pittman,  Judge  A.  B  Memplvs 

38  Richardson,  Judge  Jno.  E  Murfreesboro 

39  Shields,  Judge  John  K  Knoxvillc 

40  Sneed,  Judge  Jos.  W  Knoxville 
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41  Spencer,  Judge  Selden  P  St.  Louis,  Mo. 

42  Stout  J.  W.,  Chancellor   Cumberland  City 

43  Taylor,  Judge  John  M  Lexington 

44  Tyler,  Judge  A.  J  Bristol 

45  Wilkes,  Judge  John  S  Pulaski 

46  Wilson,  Judge  S.  F  Gallatin 

47  Woods,  Judge  Levi  S  .  Lexington 


48   Young,  Judge  J.  P  Memphis 


Digitized  by  Google 


uigiiiz 


zed  by  Google 


UNIV.  OF  mic 
BINDERY 

DEC    3  1940 


1 


